United  States  Court  of  Appeals 

for  the 

District  of  Columbia  Circuit 


TRANSCRIPT  OF 
RECORD 


TRANSCRIPT  OF  RECORD 


United  States  Court  of  Appeals  for  the 
District  of  Columbia 

APRIL  TERM,  1936. 


No.  6691 


SPECIAL  CALENDAR. 

! 


ALABAMA  POWER  COMPANY,  APPELLANT, 

vs. 

FRANK  R.  McNINCH,  CLAUDE  L.  DRAPER,  BASIL 
.  MANLY,  HERBERT  J.  DRANE  AND  CLYDE  L. 
SEAVEY,  INDIVIDUALLY  AND  AS  THE  FED¬ 
ERAL  POWER  COMMISSION. 


APPEAL  FROM  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 

COLUMBIA.  . 


FILED  APRIL  13,  1936 


PRINTED  JUNE  8,  1936 


I 


United 


States  Court  of  Appeal^ 
District  of  Columbia 

APRIL  TERM,  1936 

No.  6691 


for  the 


ALABAMA  POWER  COMPANY,  APPEL 


LANT, 


VS. 


FRANK  R.  McNINCH,  CLAUDE  L.  DRAPER,  BASIL 
MANLY,  HERBERT  J.  DRANE  AND  (pLYDE  L. 
SEAVEY,  INDIVIDUALLY  AND  AS  THE  FED¬ 
ERAL  POWER  COMMISSION,  APPELLEES. 


APPEAL  FROM  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 

COLUMBIA. 


INDEX. 

Caption 

Memorandum:  Bill  of  Complaint  filed  ........ . 

Motion  for  preliminary  injunction  . 

Motion  to  dismiss  . 

Motion  to  amend  motion  to  dismiss  . 

Order  granting  defendants  leave  to  amend  motion  to  dismiss 

Memorandum  of  Court  . 

Order  overruling  defendants’  motion  to  dismiss  and  denying 
the  plaintiff’s  application  for  a  temporary  injunction.. 
Answer  of  Frank  R.  McNinch  et  al.,  to  the  amended  bill  of 

complaint  and  motion  to  dismiss . 

Exhibit  “A”  . 

Motion  for  leave  to  file  amended  bill . 


Cjriginal 


1 

2 

4 

6 

8 

9 

10 

11 

24 

80 


Print 

1 

1 

2 

3 

5 

6 


7 

18 

58 


Press  of  Byron  S.  Adams,  Washington,  D.  0. 


11 


INDEX  CONTINUED. 


Original  Print 


Order  granting  leave  to  file  amended  bill  .  82  59 

Amended  bill  of  complaint .  So  59 

Exhibit  “A”  .  101  76 

Exhibit  B  . '  129  95 

Exhibit  <4C”  .  136  100 

“Exhibit  D.”  .  165  122 

“Exhibit  E”  .  169  124 

“Exhibit  F”  . 171  125 

Stipulation  of  counsel  . .  175  127 

Memorandum  Opinion  . 176  128 

Findings  of  fact  . , .  178  129 

Conclusions  of  law  .  185  134 

Decree  dismissing  bill  of  complaint  as  amended,  appeal  noted, 
and  allowed.  Bond  for  costs  on  appeal  fixed  at  $100,  or 

in  lieu  thereof  the  sum  of  $50  in  cash .  186  135 

Assignments  of  error  . 187  135 

Memorandum:  $50  deposit  in  lieu  of  bond  on  appeal .  190  138 

Order  making  statement  of  evidence  part  of  record .  190  13S 

Designation  of  record  .  191  138 

Clerk’s  certificate  .  193  139 

Statement  of  Evidence  . 194  140 

Agreement  for  Abridgement  of  Record  .  194  140 

Exhibits .  197  142 

Testimony  of  John  W.  Muir . 422  363 


United  States  Court  of  Appeals  fjor  the 
District  of  Columbia  i 


Supreme  Court  of  the  District  of  Columbiaj 
Equity  No.  55746 
Alabama  Power  Company,  Plaintiff ,  j 

vs. 

George  Otis  Smith,  Frank  R.  McNinch  and  Claude  L. 
Draper,  individually  and  as  the  Federal  Po\ler  Com¬ 
mission,  Defendants.  j 

United  States  of  America, 

District  of  Columbia,  ss:  j 

BE  IT  REMEMBERED,  That  in  the  Supreme  Court  of 
the  District  of  Columbia,  at  the  City  of  Washing¬ 
ton,  in  said  District,  at  the  times  hereinafter  men¬ 
tioned,  the  following  papers  were  filed  and  pro¬ 
ceedings  had,  in  the  above-entitled  cause,  to  wit : — 

1  In  the  Supreme  Court  of  the  District  of  Columbia 

Equity  No.  55746 

Alabama  Power  Company,  600  North  18th  Street,  Birming¬ 
ham,  Alabama,  Plaintiff , 

v*  ! 

i 

George  Otis  Smith,  Frank  R.  McNinch  and  CiLaude  L. 

•  •  | 

Draper,  individually  and  as  the  Federal  Poster  Com¬ 
mission,  Defendants.  j 

Memorandum 

MAY  31  -  1933. 

Bill  of  Complaint  -  filed. 

2  Motion  for  Preliminary  Injunction 

Filed  June  24  1933 


* 


* 


Now  comes  the  plaintiff  in  the  above  entitled  cause,  by 
its  attorneys,  Oscar  W.  Underwood,  Jr.  and  H.  C.  Kilpat- 
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rick,  and  moves  the  court  that  an  order  be  entered  herein 
restraining  and  enjoining  the  defendants,  their  successors 
in  office,  and  everyone  acting  under  their  authority  or  direc¬ 
tion,  pending  the  further  order  of  this  court,  from  advising, 
threatening  or  instituting  any  prosecution  against  the  plain¬ 
tiff,  its  successors  or  assigns,  its  officers,  directors,  agents 
or  servants,  pursuant  to  the  penal  or  injunctive  provisions 
of  the  Federal  Water  Power  Act,  to  enforce  compliance  with 
the  defendants’  orders,  dated  November  7,  1932  and  De¬ 
cember  19, 1932,  relating  to  the  actual  legitimate  cost  of  the 
project  licensed  by  the  Federal  Power  Commission  as  Mit¬ 
chell  Dam  project  No.  82. 

OSCAR  W.  UNDERWOOD,  JR. 

H.  C.  KILPATRICK 
Attorneys  for  plaintiff 
To 

OSWALD  RYAN,  General  Counsel 
Federal  Power  Commission 

Please  take  notice  that  the  foregoing  motion  will  be  duly 
entered  for  hearing  in  accordance  with  paragraph  4  of  law 
rule  32. 

OSCAR  W.  UNDERWOOD,  JR. 

H.  C.  KILPATRICK 

Service  of  a  copy  of  the  foregoing  motion,  together 

3  with  memorandum  of  authorities  is  acknowledged 
this  23  day  of  June,  1933. 

OSWALD  RYAN 
Attorney  for  defendants . 

4  Motion  to  Dismiss 

Filed  June  26  1933 

******** 

Come  now  the  defendants  by  their  attorneys  and  move  to 
dismiss  the  Bill  of  Complaint  herein  for  the  following  rea¬ 
sons,  apparent  on  the  face  of  said  Bill: 

1.  There  is  a  fatal  defect  of  parties.  It  appears  from  the 
Bill  that  the  United  States  is  the  real  party  in  interest,  and 
is  not  and  can  not  be  impleaded. 

2.  The  Bill  shows  that  the  grievances  complained  of  were 
committed,  if  at  all,  by  the  Federal  Power  Commission,  an 
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official  corporate  agency  of  the  United  States,  aqd  not  by 
the  individual  defendants  named  in  the  Bill.  Th^  Federal 
Power  Commission  was  created  by  the  Act  of  June!  10,  1920, 
as  amended  by  the  Act  of  June  23,  1930,  and  is  not  [suable. 

3.  The  Bill  does  not  state  a  cause  of  action  against  the 
defendants  or  any  of  them. 

4.  That  action  on  the  part  of  the  defendants  colmplained 
of  does  not  involve  a  final  order  of  the  Federal  Power  Com¬ 
mission  and  can  not  be  reviewed  bv  the  courts. 

•> 

5.  That  the  Federal  Power  Commission  in  making 

5  the  finding  and  orders  complained  of  vras  feting  in 
pursuance  of  its  administrative  authority  Conferred 

by  the  Federal  Water  Power  Act  and  in  exercising  such  au¬ 
thority  is  not  subject  to  control  by  the  courts. 

6.  The  Bill  is  without  equity. 

Wherefore,  the  defendants  pray  that  the  Bill  of  Com¬ 
plaint  may  be  dismissed  with  costs. 

LEO  A.  ROVER 
United  States  Attorney 

JOHN  W.  FIHELLY 
Assistant  United  States  Attorney 

OSWALD  RYAN 

General  Counsel ,  Federal  Power  Coinmission 

JAMES  F.  LAWSON 
Assistant  General  Counsel , 
Federal  Power  Commission 

WILLARD  W.  GATCHELL 
Associate  Attorney ,  Federal  Power 

Commission 

6  Motion  to  Amend  Motion  to  Dismiss 

Filed  October  31  1933 

*  *  #  *  *  *  *  j  # 

Come  now  the  defendants  by  their  attorneys  a^id  move 
to  amend  the  motion  to  dismiss,  heretofore  filed  hprein,  by 
adding  thereto  a  clause  numbered  “7”  as  follows:! 

7.  That  the  Bill  of  Complaint  is  vague,  uncertain,  indef¬ 
inite,  argumentative  and  consists  of  many  erroneous  con¬ 
clusions  of  law;  and  more  specifically  that  the  several  alle¬ 
gations  that  the  evidence  submitted  by  plaintiff  in  {he  hear- 
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ing  before  the  Federal  Power  Commission  “was  entirely 
uncontradicted  and  undisputed/  ’  that  the  findings  of  the 
Commission  are  “contrary  to  the  indisputable  character  of 
the  evidence  and  was  wholly  without  support  in  the  evi¬ 
dence,”  that  “no  evidence  was  before  the  Commission,” 
and  that  the  action  of  the  Commission  is  “  arbitrary,  ’  ’  are 
conclusions  of  law  which  can  not  be  considered  without  a 
consideration  of  the  record  and  evidence  before  the  Com¬ 
mission  as  designated  in  Paragraph  two  of  the  opinion  of 
the  Commission  of  June  30,  1932,  complained  of  in  Para¬ 
graph  9  and  subsequent  paragraphs  of  the  Bill  of  Com¬ 
plaint;  that  the  Bill  of  Complaint  fails  to  set  forth  a  copy 
of  the  record  and  evidence  upon  which  plaintiff  bases  said 
statements  of  conclusions  of  law;  that  allegations  contained 
in  Paragraph  17,  Subparagraphs  A,  B,  C,  (A),  (B), 
7  (C),  and  (D)  are  conclusions  as  to  the  effect  of  the 

language  used  by  the  Commission  in  its  decision  and 
as  to  the  effect  of  the  testimony  before  the  Commission,  and 
can  not  be  considered  by  the  Court  without  a  consideration 
of  the  evidence  before  the  Commission  and  of  the  Commis¬ 
sion’s  opinion  of  June  30,  1932;  that  said  conclusions  set 
forth  in  said  Subparagraphs  are  contradicted  by  the  said 
opinion  of  the  Commission;  and  that  matters  essential  to 
any  cause  of  action  are  stated  in  said  Bill  of  Complaint  only 
upon  information  and  belief  and  are  thereby  insufficient  to 
support  a  prayer  for  an  injunction. 

(Signed)  LEO  A.  ROVER 

United  States  Attorney 

(Signed)  JOHN  W.  FIHELLY 

Assistant  United  States 
Attorney 

(Signed)  OSWALD  RYAN 

General  Counsel ,  Federal 
Power  Commission 

(Signed)  JAMES  F.  LAWSON 

Assistant  General  Counsel, 
Federal  Power  Commission 

'  (Signed)  WILLARD  W.  GATCHELL 

Associate  Attorney,  Federal 
Power  Commission 
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Due  service  of  the  within  and  above  motion  jadmitted 
and  receipt  of  copy  thereof  acknowledged  this  2dd  day  of 
October,  1933.  j 

H.  C.  KILPATRICK  by  E.  C.  TEESCOT 
Counsel  for  Alabama  Power  Company 

Let  this  be  filed 

JENNINGS  BAILEY, 

Justice . 
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Order  Granting  Defendants  Leave  to  Amer\d  Motion 

to  Dismiss 

Filed  October  31 1933 


# 


# 


Upon  motion  of  counsel  for  the  defendants,  and  upon 
consent  of  counsel  for  the  plaintiff,  it  is  by  the  Court,  this 
31st  day  of  October,  1933, 

ORDERED  and  DECREED  that  the  defendants  may  add 
to  their  original  motion  to  dismiss  an  additional  paragraph 
to  be  known  and  designated  as  Paragraph  7  thereof. 

JENNINGS  BAILEY 
Justice 

LEO  A.  ROVER 
United,  States  Attorney 

JOHN  W.  FIHELLY 
Assistant  U.  S.  Atty\^ 

OSWALD  RYAN 
General  Counsel ,  Federal 
Power  Commission 

JAMES  F.  LAWSON 
Asst.  Gen.  Counsel ,  Fpd.  Power 
Commis. 

WILLARD  W.  GATC&ELL 
Associate  Atty.  Fed.  Power 
Commis. 


We  consent: 

OSCAR  W.  UNDERWOOD,  JR. 
Counsel  for  Plaintiff 
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9  Memorandum  of  Court 

Filed  December  29  1933 
******** 

The  objections  to  the  bill  raised  by  the  amendment  to  the 
motion  to  dismiss  should  have  been  raised  by  a  motion  for 
a  more  definite  and  particular  statement.  Taking  the  alle¬ 
gations  of  the  bill  to  be  true,  I  think  that  it  states  grounds 
for  relief  in  equity,  but  without  passing  upon  the  question 
of  what  relief  should  be  granted  under  its  allegations,  if 
true,  I  think  that  the  bill  should  be  answered  so  that  the 
Court  can  determine  whether  or  not  the  action  of  the  de¬ 
fendants  was  “ contrary  to  the  undisputed  evidence  and 
wholly  without  support  in  the  evidence.  ’  ’ 

The  motion  to  dismiss  should  therefore  be  overruled. 

In  view  of  the  generality  and  indefiniteness  of  the  alle¬ 
gations  of  the  bill,  and  the  somewhat  ambiguous  character 
of  its  verification,  the  application  for  a  temporary  injunc¬ 
tion  will  be  denied  without  prejudice. 

JENNINGS  BAILEY 
Justice 

10  Order  Overruling  Defendants ’  Motion  to  Dismiss 
and  Denying  the  Plaintiff’s  Application  for  a  Tem¬ 
porary  Injunction 

Filed  January  23  1934 
******** 

This  cause  came  on  to  be  heard  on  the  31st  day  of  Octo¬ 
ber,  1933,  upon  the  motion  of  the  defendants  to  dismiss  the 
bill  of  complaint,  and  upon  the  motion  of  the  plaintiff  for  a 
temporary  injunction,  and  having  heard  counsel  for  the  re¬ 
spective  parties  upon  the  said  motion  of  the  defendants, 
and  having  considered  the  said  motion  of  the  plaintiff  upon 
the  briefs  of  the  parties,  and  having  rendered  our  decision 
upon  said  motions  December  29,  1933,  it  is  by  the  Court, 
this  23rd  day  of  Januarv,  1934, 

ORDERED  and  DECREED : 

1.  That  the  defendants’  motion  to  dismiss  is  overruled, 
and  the  defendants  are  granted  leave  to  answer  the  bill  of 
complaint,  as  amended,  within  30  days  from  the  date  of 
this  order. 
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2.  That  the  said  application  of  the  plaintiff  f(fr  a  tem¬ 
porary  injunction  is  denied  without  prejudice. 

BY  THE  COURT : 


JENNINGS  BAILEY  | 

Justice  j 

11  Answer  of  Frank  R.  McNinch ,  Claude  L\  Draper , 
Basil  Manly,  and  Herbert  J.  Drane,  to  the  Amended, 
Bill  of  Complaint,  and  Motion  to  Dismiss  Said  Bill  of 
Complaint. 

Filed  February  21  1934 
******** 

Come  now  Frank  R.  McNinch,  Claude  L.  Draper,  Basil 
Manlv,  and  Herbert  J.  Drane,  the  defendants  nanked  in  the 
above  entitled  cause  and  at  all  times  hereafter  saving  and 
reserving  to  themselves  all  and  all  manner  of  benefit  and 
advantage  of  exceptions  to  the  many  errors  ar  d  insuffi¬ 
ciencies  in  the  amended  bill  of  complaint  contained  for  an¬ 
swer  thereunto,  or  unto  so  much  or  such  parts  thereof  as 
they  are  advised  that  it  is  material  for  them  tb  answer, 
answer  and  say : 

1.  The  defendants  admit  the  allegations  of  paragraph  1 
of  said  bill  of  complaint. 

2.  In  answer  to  paragraph  2  the  defendants  aflmit  that 
they  are  the  members  who  compose  the  Federal  Power 
Commission  but  allege  that  they  were  not  the  menkbers  who 
composed  said  Commission  at  the  time  of  the  rendition  of 
the  decision  and  entry  of  the  orders  complained  of  in  this 
suit;  that  defendants  Basil  Manly  and  Herbert  ^F.  Drane, 
were  appointed  to  and  became  members  of  said  Commission 
after  the  decision  and  orders  complained  of  in  this  case 
were  entered  and  after  this  suit  had  been  brought,  and  said 
defendants  did  not  participate  in  the  proceedings  before  the 
Federal  Power  Commission  or  in  the  rendition  of  jsaid  deci¬ 
sion,  or  the  making  of  said  orders;  and  the  defen- 

12  dants  deny  each  and  every  allegation  of  said  bill  of 
complaint  in  so  far  as  it  alleges  that  said  defendants 

Manly  and  Drane  participated  in  the  rendition  of  the  deci¬ 
sion  or  the  making  of  the  orders  complained  of  therein. 

3.  In  answer  to  paragraph  3  of  said  bill  of  complaint  the 
defendants  admit  that  in  the  exercise  of  power  arid  author- 
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ity  conferred  upon  the  Federal  Power  Commission  by  the 
Act  of  Congress,  June  10, 1920,  entitled  ‘ 4  The  Federal  W ater 
Power  Act”  said  Commission  issued  the  decision  and  orders 
referred  to  in  said  paragraph,  copies  of  said  orders  being 
attached  to  the  bill  of  complaint  and  marked  exhibits  D  and 
E,  and  a  copy  of  said  decision  is  attached  hereto  and  marked 
exhibit  A ;  that  said  decision  and  orders  were  made  and  en¬ 
tered  in  a  proceeding  pending  before  said  Commission  for 
the  determination  of  the  actual  legitimate  original  cost  as 
of  December  31,  1925,  of  Project  No.  82,  Mitchell  Dam, 
Alabama  Power  Company,  licensee;  that  said  proceeding 
was  instituted  by  plaintiff  filing  on  March  29,  1930,  as  re¬ 
quired  by  section  4(a)  of  the  Federal  Water  Power  Act,  an 
initial  cost  statement  in  duplicate,  purporting  to  show  the 
actual  legitimate  cost  of  construction  of  said  project.  That 
following  the  filing  of  said  statement  and  a  preliminary  ac¬ 
counting  report  thereon  by  the  accounting  representatives 
of  the  Commission,  said  Commission  assigned  the  matter 
for  hearing  and  the  same  was  heard  beginning  December  2, 
1931,  and  at  various  times  thereafter;  that  at  said  hearings 
a  large  volume  of  testimony  and  other  evidence  bearing 
upon  the  matters  covered  by  said  decision  and  orders  was 
submitted  to  the  Commission  for  consideration,  including 
testimony  and  other  evidence  submitted  on  behalf  of  the 
plaintiff  herein  by  its  counsel  who  appeared  at  said  hear¬ 
ings  and  participated  in  said  proceedings ;  that  at  said 
hearings  and  subsequently,  both  orally  and  in  briefs, 
filed  in  said  proceedings,  questions  *  relating  to  said 
matters  were  fully  argued  and  submitted  to  said  Commis¬ 
sion  for  determination;  whereupon  the  Commission 
13  determined  said  matters  and  entered  and  served 
upon  the  plaintiff  the  aforesaid  decision  and  orders ; 
that  said  decision  and  orders  include  the  Commission’s 
conclusions  and  finding  in  the  premises ;  and  that  upon  the 
evidence  aforesaid  and  as  shown  in  and  by  said  decision 
the  Commission  made  the  finding  and  stated  the  conclusions 
upon  which  said  orders  are  based.  The  defendants  respect¬ 
fully  refer  the  court  to  the  text  of  said  decision  (exhibit  A 
hereof)  and  orders  (exhibits  D  and  E  of  bill  of  complaint) 
for  full,  complete,  and  accurate  information  concerning  the 
contents  thereof,  and  for  a  description  of  the  proceeding 
before  the  Commission  upon  which  the  decision  and  orders 
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were  and  are  based.  The  defendants  further  allege  that 
the  finding  and  conclusions  in  said  decision  were  and  are, 
and  that  each  of  them  was  and  is,  fully  supported  and  justi¬ 
fied  by  substantial  relevant  evidence  submitted  to  the  Com¬ 
mission  in  said  proceeding  as  aforesaid. 

The  defendants  further  allege  that  in  making  feaid  deci¬ 
sion  and  orders,  said  Commission  considered  ancf  weighed 
carefully  in  the  light  of  its  own  knowledge  and  experience, 
each  fact,  circumstance  and  condition  called  to  its  attention 
on  behalf  of  the  plaintiff  in  said  proceeding  by  its  counsel, 
including  all  matters  covered  by  the  allegations  qf  the  bill 
of  complaint  herein.  The  defendants  deny  that]  said  de¬ 
cision  and  orders  were  made  or  entered  by  said  CcJmmission 
either  arbitrarily  or  unjustly,  or  contrary  to  th^  relevant 
evidence  or  without  evidence  to  support  them  cjr  that  in 
making  said  decision  and  orders  the  Commission  exceeded 
the  authority  which  had  been  duly  conferred  utoon  it  or 
exercised  that  authority  in  an  unreasonable  manner;  or 
that  the  enforcement  of  said  orders  will  inflict  irreparable 
damage  on  the  plaintiff  or  that  plaintiff  is  without  ade¬ 
quate  remedy  at  law. 

4.  In  answer  to  paragraph  4  the  defendants  deny 
14  that  plaintiff  applied  for  and  received  a  license  in 
1921  under  the  Federal  Water  Power  Act  but  state 
that  the  license  referred  to  was  issued  to  a  predecessor  cor¬ 
poration,  also  called  Alabama  Power  Company^  (herein¬ 
after  referred  to  as  plaintiff’s  predecessor)  on  I  June  27, 
1921,  and  that  said  license  was  subsequently  transferred  to 
r)laintiff,  which  transfer  was  approved  by  thd  Federal 
Power  Commission  on  August  21,  1931. 

5.  Answering  paragraph  5  the  defendants  <}eny  that 
plaintiff  constructed  said  project,  but  admit  that  plaintiff’s 
predecessor  did  begin  the  actual  physical  construction  of 
said  project  on  August  1,  1921,  and  placed  said  project  in 
operation  on  August  15,  1923. 

6.  The  defendants  admit  that,  as  required  by  section  4(a) 
of  the  Federal  Water  Power  Act,  plaintiff  on  March  29, 
1930,  filed  an  initial  cost  statement  in  duplicate  but  deny 
that  said  statement  correctly  showed  the  actual  legitimate 
cost  of  construction  of  said  project  and  the  pric^  paid  for 
water  rights,  rights  of  way,  lands  and  interest^  in  land, 
constituting  part  of  the  project. 
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7.  The  defendants  admit  the  allegations  of  paragraph  7. 

8.  In  answer  to  paragraph  8  of  said  bill  of  complaint,  the 
defendants  admit  that  the  initial  cost  statement  filed  by 
plaintiff,  was  made  the  subject  of  hearings  before  the  Fed¬ 
eral  Power  Commission  which  began  on  December  2,  1931, 
and  continued  from  time  to  time  thereafter;  and  the  de¬ 
fendants  allege  that  plaintiff  was  afforded  opportunity  to 
introduce  all  evidence  it  desired  and  no  evidence  offered 
by  plaintiff  was  excluded  and  that  at  said  hearings  a  large 
volume  of  testimony  and  other  evidence  bearing  upon  the 
matters  in  issue  was  submitted  to  and  considered  by  said 
Commission.  The  defendants  admit  that  in  addition  to  the 
evidence  offered  in  said  hearings  certain  stipulations  were 

thereafter  made  a  part  of  the  record  in  said  cause 
15  and  that  said  cause  was  thereafter  submitted  on  brief 
and  oral  argument,  but  the  defendants  deny  that  the 
evidence  submitted  in  support  of  each  item  of  cost  dis¬ 
allowed  by  the  Commission  was  entirely  uncontradicted  or 
undisputed,  and  allege  there  was  substantial  evidence  be¬ 
fore  the  Commission  to  support  the  decision  of  the  Com¬ 
mission  in  disallowing  the  controverted  items. 

9.  The  defendants  admit  that  the  Federal  Power  Com¬ 
mission  rendered  the  decision  referred  to  in  paragraph  9 
but  deny  each  and  every  other  allegation  of  said  paragraph. 

10.  The  defendants  admit  the  allegations  in  paragraph 

10. 

11.  The  defendants  admit  the  allegations  in  the  first  two 
sentences  of  paragraph  11  but  deny  that  any  part  of  the 
$227.45  was  a  proper  item  to  be  included  as  a  part  of  the 
actual  legitimate  original  cost  of  said  project,  under  the 
provisions  of  the  Federal  Water  Power  Act;  and  deny  that 
the  said  Federal  Water  Power  Act  is  unconstitutional  and 
void  in  failing  to  authorize  the  inclusion  of  such  expendi¬ 
tures  as  a  part  of  said  cost. 

12.  The  defendants  admit  the  disallowance  of  the  interest 
items  referred  to  in  paragraph  12  and  for  the  Commission’s 
reason  for  disallowing  said  interest  items,  refer  the  court 
to  part  IX  of  the  decision  of  the  Commission  dated  June 
30,  1932,  exhibit  A,  hereof. 

13.  In  answer  to  the  allegations  of  paragraph  13  of  said 
bill  of  complaint,  the  defendants  being  without  definite  in¬ 
formation  or  knowledge,  neither  admit  nor  deny  that  the 
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plaintiff  paid  the  Dixie  Construction  Company  the  sum  of 
$183,540.15  or  that  said  payment  represents  a  feej  of  3  per 
cent  of  the  actual  cost  of  construction  of  said  project;  or 
that  the  work  performed  by  said  Dixie  Construction  Com¬ 
pany  was  performed  at  reasonable  cost  or  in  a  Workman¬ 
like  and  efficient  manner.  Further  answering  tne  allega¬ 
tions  of  said  paragraph,  the  defendants,  upon  infor- 
16  mation  and  belief,  allege  that  when  the  contract  re¬ 
ferred  to  in  said  paragraph  (exhibit  3  of  bill  of  com¬ 
plaint)  was  entered  into  between  the  Alabama  Pojver  Com¬ 
pany,  (plaintiff’s  predecessor,)  and  the  Dixie  Construction 
Company,  that  the  said  Dixie  Construction  Company  w^as 
a  wholly  owned  subsidiary  of  said  Alabama  Power  Com¬ 
pany;  that  many  of  the  principal  officers  and  directors  of 
both  said  companies  were  the  same;  and  the  defendants 
deny  that  said  contract  was  entered  into  in  good  faith  and 
without  fraud  or  undue  influence  or  domination  on  the  part 
of  either  party  thereto,  or  that  under  such  circumstances 
said  fee  was  fair  and  reasonable.  For  further  inswer  to 
said  paragraph,  the  defendants  upon  information  and  be¬ 
lief,  allege  that  in  the  items  of  cost  allowed  by  said  Federal 
Power  Commission  were  included  all  actual  legitimate  ex¬ 
penditures  made  by  the  said  Dixie  Construction  Company 
in  the  construction  of  said  project,  including  itb  general 
administration  costs  in  the  sum  of  $224,897.66;  that  said 
sum  of  $183,540.15  represents  no  expenditures  made  by 
said  Dixie  Construction  Company  in  behalf  of  plaintiff’s 
predecessor,  and  that  by  reason  of  said  intercorporate  re¬ 
lationship  no  part  of  said  amount  may  be  properlp  included 
as  a  part  of  the  actual  legitimate  original  cost  of  the  project 
authorized  by  the  Federal  Water  Power  Aci.  These 
defendants  deny  that  the  decisions  of  saidj  Federal 
Power  Commission  with  respect  to  said  item,  is|  contrary 
to  the  indisputable  character  of  the  evidence  or  wholly  with¬ 
out  support  in  the  evidence  and  allege  that  there  was  sub¬ 
stantial  evidence  before  the  Commission  to  support  its  de¬ 
cision  with  reference  to  said  item.  The  defendanjs  further 
deny  that  said  decision  is  based  upon  an  erroneous  con¬ 
struction  of  the  Federal  Water  Power  Act  or  is.  in  disre¬ 
gard  of  controlling  laws  of  the  State  of  Delaware  and  Ala¬ 
bama,  or  unlawfully  interferes  with  the  managerial  dis¬ 
cretion  of  the  plaintiff’s  officers,  or  deprives  plaintiff  of  the 
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liberty  of  contract  or  of  just  compensation  guaranteed  by 
the  fifth  amendment  to  the  Constitution. 

14.  In  answer  to  paragraph  14  of  said  bill  of  com- 
17  plaint,  the  defendants  admit  that  the  item  of  $42,- 
128.04  disallowed  by  the  Federal  Power  Commission 
was  claimed  by  the  plaintiff  as  a  part  of  the  sum  of  $72,- 
788.92  for  electric  energy  used  in  the  construction  of  the 
project ;  that  said  electric  energy  was  charged  to  the  project 
at  the  regular  rate  schedule  applicable  to  that  class  of  ser¬ 
vice,  approved  by  the  Alabama  Public  Service  Commission ; 
but  defendants  being  without  definite  information  or  knowl¬ 
edge  can  neither  admit  nor  deny  that  the  said  sum  of 
$72,788.92  Avas  actually  paid  by  the  plaintiff  to  said  Dixie 
Construction  Company  for  the  electric  energy  so  used. 
The  defendants  further  admit  that  the  stipulation  referred 
to  in  said  paragraph  14  Avas  entered  into  between  the  solici¬ 
tor  for  the  Commission  and  the  plaintiff;  and  that  by  its 
decision  the  Federal  PoAver  Commission  disallowed  the  sum 
of  $42,128.04.  The  defendants  deny  that  the  decision  of 
said  Federal  Power  Commission  with  respect  to  said  item  is 
contrary  to  the  indisputable  character  of  the  evidence  or 
wholly  without  support  in  the  evidence,  and  allege  that  there 
was  substantial  evidence  before  the  Commission  to  support 
the  decision  of  the  Commission  with  reference  to  said  item, 
and  further  allege  that  its  action  in  disalloAving  said  item 
AA7as  legal  and  proper  as  shoAvn  in  its  decision,  (exhibit  A. 
hereto.) 

15.  In  answer  to  the  allegations  of  paragraph  15  of  said 
bill  of  complaint,  the  defendants  upon  information  and  be¬ 
lief  deny  that  plaintiff  or  its  predecessor  paid  $3,500,000.00 
for  lands  constituting  the  dam  site  and  water  rights  now 
devoted  to  the  Mitchell  Dam  Project  No.  82.  The  defend¬ 
ants  admit  the  existence  prior  to  July  28,  1913  of  the  Ala¬ 
bama  Power  Company,  (plaintiff’s  predecessor)  the  Ala¬ 
bama  Electric  Company,  the  Wetumpka  Power  Company, 
and  the  Alabama  Power  and  Electric  Company,  but  being 
without  definite  information  or  knowledge  can  neither  ad¬ 
mit  nor  deny  the  value  of  the  property  and  property  rights 
owned  by  each  of  said  corporations  or  the  value  of  the  cap¬ 
ital  stock  of  said  corporations,  prior  to  said  date;  the  de¬ 
fendants  further  admit  the  merger  on  July  28,  1913  of 
the  Alabama  Electric  Company,  the  Wetumpka  Power 
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18  Company,  the  Alabama  Power  and  Electric  Com¬ 
pany,  and  the  Alabama  Power  Development  Com¬ 
pany,  with  said  Alabama  Power  Company,  (plaintiff’s  pre¬ 
decessor)  and  that  the  stock  of  the  five  merging  companies 
was  at  the  time  of  said  merger  owned  by  the  Alabama  Trac¬ 
tion  Light  and  Power  Company,  Ltd.,  but  deny  that  a  new 
corporation  was  formed.  Upon  information  and  belief  the 
defendants  allege  that,  by  the  terms  of  an  agreement  be¬ 
tween  said  corporations  (exhibit  C  to  bill  of  complaint),  as 
shown  in  the  seventh  paragraph  thereof,  and  in  article  VIII 
thereof,  the  said  Alabama  Power  Company,  (plaintiff’s 
predecessor)  was  continued  in  existence  and  no  [new  cor¬ 
poration  was  formed  by  said  merger.  The  defendants, 
upon  information  and  belief,  further  allege  that  prior  to 
said  merger  said  Alabama  Power  Company,  (plaintiff’s 
predecessor)  owned  all  of  the  lands  involved  in  said  merger 
which  constitute  part  of  said  Mitchell  Dam  project  except 
a  parcel  known  as  parcel  214  and  the  Commission  allowed 
the  full  cost  thereof  to  said  company;  that  said  parcel  214 
was  owned  by  the  Alabama  Power  and  Electric  bompany 
and  had  been  acquired  by  it  at  a  cost  of  $990.4(1  but  had 
been  included  in  said  merger  at  a  price  higher  than  said 
cost;  and  that  the  Federal  Power  Commission,  upon  sub¬ 
stantial  releant  evidence  before  it,  determined  $22,856.75 
to  be  the  actual  reasonable  cost  of  said  parcel  21(4  to  said 
Alabama  Power  Company  at  the  time  of  acquisition  by  said 
merger.  The  court  is  referred  to  the  text  of  the  Commis¬ 
sion’s  decision  (page  13  et  seq.  exhibit  A.  hereof,)  for  full, 
complete,  and  accurate  information  as  to  the  reasons  con¬ 
trolling  the  Commission’s  determination  with  reference  to 
the  actual  reasonable  cost  of  said  parcel  214  to  said  Ala¬ 
bama  Power  Company. 

The  defendants  being  without  definite  information  or 
knowledge  can  neither  admit  nor  deny  the  remaining  alle¬ 
gations  of  said  paragraph  as  to  the  acquisition  by  the  Ala¬ 
bama  Traction  Light  and  Power  Company,  Ltd.,  of  the 
capital  stock  of  the  corporations  merged  into  the  Alabama 
Power  Company,  (plaintiff’s  predecessor)  or  tl^e  cost  of 
said  stock  to  said  Traction  Company,  but  aver  that 

19  said  allegations  are  immaterial  and  irrelevant  to  the 
issues  involved  in  this  case.  The  defendants  deny 

that  upon  their  theory  of  the  proper  ascertainment  of  the 
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actual  reasonable  cost  of  the  project  dam  site  and  water 
rights,  the  undisputed  evidence  of  record  shows  that  the 
minimum  actual  reasonable  cost  of  such  dam  site  and  water 
rights  was  $1,173,446.00. 

16.  The  defendants  being  without  definite  information  or 
knowledge  can  neither  admit  nor  deny  the  allegations  of 
paragraph  16  but  upon  information  and  belief  allege  that 
the  averments  contained  in  said  paragraph  are  immaterial 
and  irrelevant. 

17.  The  defendants  deny  the  allegations  contained  in 
paragraph  17  of  the  bill  of  complaint  that  the  disallowance 
of  the  item  of  $3,500,000.00  was  based  upon  errors  of  law, 
or  an  erroneous  construction  of  the  Federal  Water  Power 
Act  or  of  the  laws  of  the  State  of  Alabama  and  respect¬ 
fully  refer  the  Court  to  the  decision  of  said  Commission 
(exhibit  A  hereto)  for  the  grounds  upon  which  said  dis¬ 
allowance  was  made.  The  defendants  further  deny  that 
said  decision  and  disallowance  operate  to  deprive  plaintiff 
of  rights  secured  to  it  by  the  Federal  Water  Power  Act 
and  the  laws  of  the  state  of  Alabama  or  deprive  the  plain¬ 
tiff  of  property  without  due  process  of  law  or  without 
just  compensation;  and  defendants  on  information  and  be¬ 
lief  allege  that  the  Federal  Power  Commission  considered 
all  evidence  submitted  by  the  plaintiff  in  support  of  its 
claim  of  said  item  of  $3,500,000.00  and  that  the  Commis¬ 
sion’s  determination  with  respect  to  said  item  and  disal¬ 
lowance  was  supported  by  substantial  evidence  of  record 
before  it  at  the  time  of  said  determination  and  that  the 
grounds  set  forth  in  said  decision  are  the  grounds  on  which 
said  determination  was  made. 

18.  The  defendants  deny  the  allegations  of  paragraph  18 
of  said  bill  of  complaint. 

19.  The  defendants  deny  the  allegations  contained  in 
paragraph  19  of  said  bill  of  complaint. 

20.  In  answer  to  the  allegations  of  paragraph  20, 
20  the  defendants  admit  the  orders  of  the  Federal 
Power  Commission  determining  the  actual  legitimate 
original  cost  of  said  project  and  requiring  plaintiff  to  estab¬ 
lish  accounts  in  compliance  therewith.  The  defendants 
deny  that  to  comply  with  such  orders  it  will  be  necessary 
for  plaintiff  to  establish  and  maintain  a  system  of  accounts 
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and  records  in  addition  to  those  which  plaintiff  ib  required 
to  keep.  Upon  information  and  belief  the  defendants  allege 
that  section  4(f)  of  the  Federal  Water  Powe^*  Act  au¬ 
thorizes  the  Federal  Power  Commission  to  prescribe  rules 
and  regulations  for  a  system  of  accounts  for  licensees  and 
that  said  Commission  on  November  20,  1922,  (see  order 
No.  13,  Third  Annual  Report,  p.  209)  prescribed  a  system 
of  fixed  capital  accounts  for  such  licensees  and  that  plaintiff 
is  required  to  establish  and  maintain  such  systjem  of  ac¬ 
counts.  The  defendants  deny  that  the  accounti  and  rec¬ 
ords  which  the  plaintiff  is  required  to  establish  {and  main¬ 
tain,  will  be  erroneous  and  worthless  in  the  administration 
of  the  provisions  of  the  Federal  Water  Power]  Act,  and 
upon  information  and  belief  allege  that  the  establishment 
and  maintenance  of  such  system  of  accounts  is  I  necessary 
to  the  proper  administration  of  said  Act.  The  defendants 
deny  that  said  orders  deprive,  or  if  enforced  would  de¬ 
prive,  plaintiff  of  property  without  due  process  of  law. 

21.  In  answer  to  the  allegations  of  paragraph  21  of  said 
bill  of  complaint,  the  defendants  upon  information  and  be¬ 
lief  allege  that  orders  of  the  Federal  Power  Commission 
are  enforceable  by  the  Commission  only  by  requesting  the 
Attorney  General  under  section  26  of  the  Fedeiral  Water 
Power  Act  to  institute  appropriate  proceedings  for  the  en¬ 
forcement  thereof.  Being  without  definite  information  or 
knowledge  as  to  whether  the  Federal  Power  Commission 
will  seek  to  have  the  Attorney  General  enforce  tne  said  or¬ 
ders,  the  defendants  can  neither  admit  nor  deny  the  allega¬ 
tions  of  said  paragraph  in  that  regard  but  deny  that 
21  the  plaintiff  will  have  no  adequate  remedy  at  law  in 
case  the  Attorney  General  should  in  the  qxercise  of 
his  discretion  proceed  in  accordance  with  the  provisions  of 
the  Federal  Water  Power  Act  for  the  enforcement  of  such 
orders. 

22*.  The  defendants  admit  that  application  for  rehearing 
was  made  and  overruled  as  set  forth  in  paragraph  22  of 
the  bill  of  complaint ;  but  the  defendants  deny  that  the  or¬ 
der  of  said  Federal  Power  Commission  over-ruling  such 
application  for  rehearing  constitutes  any  grievance  in  law 
against  the  plaintiff. 

23.  Upon  information  and  belief  the  defendants  deny  the 
allegations  of  paragraph  23  of  said  bill  of  complaint,  ex- 
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eept  that  they  admit  that  the  Federal  Water  Power  Act 
makes  no  provision  for  a  direct  judicial  review  of  cost  de¬ 
terminations  made  by  the  Federal  Power  Commission  pur¬ 
suant  to  said  Act  and  allege  that  such  orders  are  not  final 
orders  subject  to  judicial  review. 

Having  fully  answered  said  bill  of  complaint  the  defend¬ 
ants  move  the  court  to  dismiss  the  same  for  the  following 
reasons  apparent  upon  the  face  of  said  bill : 

1.  There  is  a  fatal  defect  in  parties.  The  United  States 
is  the  real  party  in  interest  and  an  indispensable  party  to 
this  action^  and  has  not  consented  to  be  sued  and,  therefore, 
cannot  be  sued. 

2.  The  bill  of  complaint  shows  that  the  grievances  com¬ 
plained  of  were  committed,  if  at  all,  by  the  Federal  Power 
Commission,  an  official  corporate  agency  of  the  United 
States,  and  not  by  the  individual  defendants  named  in  the 
bill  and  said  defendants,  as  individuals,  have  no  power  to 
perform  the  acts  said  bill  of  complaint  seeks  to  compel 
them  to  perform.  The  Federal  Power  Commission  was 
created  by  the  Act  of  Congress  of  June  10,  1920,  and  as 
amended  by  the  Act  of  June  23,  1930,  and  is  not  suable. 

3.  The  present  proceeding  is  prematurely  brought  for 
the  reason  that  the  decision  and  orders  complained  of  are 
not  final  orders  of  the  Federal  Power  Commission  subject 
to  judicial  review. 

4.  The  Federal  Power  Commission  in  making  the  finding 
and  orders  complained  of,  was  acting  in  pursuance  of  its 
administrative  authority  conferred  by  the  Federal  Water 
Power  Act  and  in  exercising  such  authority  is  not  subject 

to  control  by  the  courts. 

22  5.  The  bill  of  complaint  fails  to  show  facts  suffi¬ 

cient  to  constitute  a  cause  of  action  against  the  de¬ 
fendants,  or  either  of  them,  either  jointly  or  separately,  in 
that  the  bill  on  its  face  shows  that,  in  the  action  complained 
of,  the  Federal  Power  Commission  acted  under  authority 
of  law  and  upon  substantial  evidence  of  record  before  it. 

6.  The  bill  of  complaint  is  vague,  uncertain,  indefinite, 
argumentative,  and  consists  of  many  erroneous  conclusions 
of  law;  and  more  specifically,  the  several  allegations  that 
the  evidence  submitted  by  the  plaintiff  at  the  hearings  be¬ 
fore  the  Federal  Power  Commission  4 ‘was  entirely  uncon¬ 
tradicted  and  undisputed that  the  findings  of  the  Com- 
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mission  are  “contrary  to  the  indisputable  character  of  the 
evidence  and  wholly  without  support  in  the  evidenpe ;  ’  ’  that 
“no  evidence  was  before  the  Commission and!  that  the 
action  of  the  Commission  is  “  arbitrary,  ’  ’  are  conclusions 
of  law  which  cannot  be  considered  without  a  consideration 
of  the  record  and  evidence  before  the  Commissioij,  and  the 
bill  of  complaint  fails  to  set  forth  a  copy  of  the  record  and 
evidence  upon  which  plaintiff  bases  said  statements  and 
conclusions  of  law. 

7.  The  bill  is  without  equity.  | 

Wherefore,  these  defendants  pray  that  the  biljl  of  com¬ 
plaint  may  be  dismissed  with  costs. 

FRANK  R.  McNINCH 
CLAUDE  L.  DRAPER 
BASIL  MANLY 
HERBERT  J.  DRjkNE 

LESLIE  C.  GARNETT,  ! 

U.  S.  Attorney. 

H.  L.  UNDERWOOD, 

Asst.  U.  S.  Attorney. 

OSWALD  RYAN, 

General  Counsel ,  Federal  Power  Commission i 
DOZIER  A.  DeVANE, 

Solicitor ,  Federal  Power  Commission, 

Attorneys  for  Defendants. 

23  District  of  Columbia,  ss : 

■ 

I  do  solemnly  swear  that  I  have  read  the  foregoing  an¬ 
swer  by  me  subscribed,  and  know  the  contents  thereof ;  that 
the  facts  therein  stated  as  of  my  personal  knowledge  are 
true,  and  that  those  stated  upon  information  and  belief  I 
believe  to  be  true. 

CLAUDE  L.  DRAPER 

Subscribed  and  sworn  to  before  me  this  21st  djy  of  Feb¬ 
ruary,  1934.  j 

M.  E.  HAMPTON j 

Notary  Public,  D.  C. 

i 


(Seal) 
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24  Exhibit  “A” 

Before  the 

Federal  Power  Commission 

Project  No.  82,  Mitchell  Dam,  Alabama  Power  Company, 

licensee. 

Opinion  Upon  the  Determination  of  Actual 
Legitimate  Original  Cost  as  of  December  31,  1925. 

By  the  Commission : 

The  question  here  before  the  Commission  for  its  deter¬ 
mination  is  upon  the  actual  legitimate  original  cost  of  the 
Mitchell  Dam  project  No.  82  of  the  Alabama  Power  Com¬ 
pany,  licensee,  located  on  the  Coosa  River,  in  Coosa  and 
Chilton  counties,  in  the  State  of  Alabama. 

For  purposes  of  this  determination,  the  record  before  the 
Commission  embraces  the  original  license,  with  any  amend¬ 
ments  thereto,  including  their  respective  exhibits ;  licenee ’s 
initial  statement  of  costs,  with  attached  schedules ;  the  pre¬ 
liminary  accounting,  report  and  licensee’s  protest 

25  thereto :  stipulations  concluded  with  the  licensee,  and 
the  Commission’s  order  approving  and  ratifying  the 

same;  record  of  the  proceedings  and  hearings  before  the 
Commission,  including  all  testimony  and  exhibits  intro¬ 
duced  in  evidence,  which  in  turn  include  such  portions  of 
the  record  of  testimony  and  exhibits  before  the  Alabama 
Public  Service  Commission  in  its  Docket  No.  5359,  as  were 
referred  to  by  counsel  in  the  proceedings  before  us ;  briefs 
of  counsel;  also  any  formal  orders  relating  to  procedure  so 
far  as  pertinent  to  questions  here  before  the  Commission. 

A  license  for  the  construction  of  this  project  was  granted 
by  the  Commission  June  27,  1921,  under  the  Federal  Water 
Power  Act  of  June  10,  1920,  (41  Stat.  1063;  U.S.C.,  Title 
16,  Sec.  791-823),  and  it  is  under  the  authority  of  that  Act 
that  the  present  determination  is  made.  Actual  physical 
construction  of  this  project  was  begun  August  1,  1921,  and 
the  project  was  placed  in  commercial  operation  August  15, 
1923.  On  March  29,  1930,  licensee  filed  an  itemized  state¬ 
ment  of  the  costs  of  the  original  project  as  required  by  sec¬ 
tion  4  (a)  of  the  Act,  claiming  an  actual  cost  for  the  project 
up  to  and  including  December  31,  1925,  in  the  amount  of 
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$10,646,056.76.  This  claim  was  audited  by  the  accounting 
representatives  of  the  Commission  on  the  basis  of  a  de¬ 
tailed  examination  of  licensee’s  records  and  accounts  pre¬ 
viously  made  jointly  with  representatives  of  the  Alabama 
Public  Service  Commission;  and  the  result  of  the  audit  is 
incorporated  in  a  Preliminary  Accounting  Report  of  the 
Examiner  and  the  Chief  Accountant,  dated  Mavi  31,  1930. 
Out  of  the  amount  claimed,  $5,694,117.69  was  pasied  by  the 
accounting  division  as  representing  proper  charges  to  the 
construction  of  this  project,  in  conformity  with  the 
26  rules  prescribed  in  the  Commission’s  System  of  Ac¬ 
counts  ;  and  the  remainder  of  the  claim,  together  with 
certain  proposed  additions,  was  set  out  for  thel  Commis¬ 
sion’s  special  consideration.  This  report  was  duly  served 
on  the  licensee,  and  its  protest  thereto  duly  filed.  Further 
data  were  submitted  in  support  of  some  of  the  it^ms  so  set 
out,  and  these  were  partially  disposed  of  by  stipulation 
with  the  licensee,  dated  December  7,  1931,  adopted  by  the 
Commission  June  30,  1932,  which  may  be  summarized  as 
follows : 


Classification 

Land  and  perpetuity . 

Preliminary  investigations . 

Superintendence,  accounting  etc  . 
General  administration,  Dixie 

Construction  Co . 

Land  account,  duplication . 

Preliminary  investigations,  misc. 
General  construction  equipment  . 

Organization  expense  . 

Electric  energy  generated  during 
construction  period .  (Cr.) 


Allowed  Disallowed 


$  24,311.40 

5,000.00 

1 

908.50 

224,897.66  $ 

15,890.53 

2,082.29 

450.95 

5,393.16 

5,554.34 

152,814.31 

216,449.89 

$197,326.09  $ 

23,527.16 

The  items  remaining  in  controversy  were  made  the  sub 
ject  of  formal  hearing  before  the  full  Commission,  with  sub¬ 
mission  of  oral  and  documentry  evidence,  briefs,  and 
argument  by  counsel.  They  are  as  follows: 

27  I.  Fixed  capital  not  classified  by  pre¬ 
scribed  accounts  .  $3,500,000.00 
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II.  General  administration,  Alabama  Power 

Co .  171,028.98 

III.  J.  T.  Newcomb  services .  4,000.00 

IV.  W.  J.  Henderson  services .  375.00 

V.  Lafleur  et  al,  services .  750.00 

VI.  Dixie  Construction  Company  fee .  183,540.15 

VII.  Taxes  .  910.54 

VIII.  Electric  energy  used  in  construction  . .  72,788.92 

IX.  Interest  during  construction .  672,342.33 


These  will  here  be  treated  in  order,  after  brief  reference 
to  the  question  of  jurisdiction  raised  by  the  licensee. 

Jurisdiction. 

The  Commission’s  jurisdiction  to  proceed  in  the  present 
case  has  recently  been  settled  by  the  Court’s  decision  in 
Clarion  River  Power  Company  v.  George  Otis  Smith  et  al., 
(D.C.  Appeals,  May  31,  1932).  That  case  sustained  the 
Commission’s  power  ‘‘to  conduct  an  official  hearing  to  as¬ 
certain  the  original  cost  and  net  investment”  of  a  hydro¬ 
electric  project,  such  as  here  involved. 

Licensee  suggests,  however,  that  this  goes  only  to  the 
hearing,  and  that  the  Court  was  without  power  to  pass  upon 
the  Commission’s  jurisdiction  to  determine  these 

28  facts  in  advance  of  any  attempt  to  put  them  to  regu¬ 
lator  use.  The  distinction  seems  immaterial  for 

* 

present  purposes.  As  the  Commission  can  hold  hearings 
only  for  purposes  within  its  jurisdiction,  to  sustain  the 
one  seems  necessarily  to  sustain  the  other. 

The  Commission  therefore  concludes  that  it  has  jurisdic¬ 
tion  in  the  premises. 

29  I.  Fixed  Capital  Not  Classified  by  Prescribed  Ac- 

•  counts,  $3,500,000. 

This  amount  is  claimed  as  the  cost  of  lands,  water  rights, 
and  franchises  used  in  this  project,  which  licensee  claims  to 
have  acquired  in  1913  through  the  consolidation  in  that  year 
of  five  pre-existing  companies,  viz:  Alabama  Power  Com¬ 
pany,  Alabama  Electric  Company,  Wetumpka  Power  Com¬ 
pany,  Alabama  Power  Development  Company,  and  Ala¬ 
bama  Power  &  Electric  Company. 

It  is  based  on  the  view  that  a  new  Alabama  Power  Com- 
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pany  was  formed  in  this  merger,  which  acquire]}  thereby, 
and  as  of  that  time,  the  assets  of  the  five  merging  com¬ 
panies.  The  amount  claimed  represents  half  ojf  the  par 
value  of  70,000  shares  of  new  stock  which  were  Exchanged 
at  that  time  for  the  old  stock  of  the  Alabama  Power  Com¬ 
pany,  this  ratio  being  based  upon  the  assumption  that  of 
the  assets  then  held  by  that  company  approximately  half 
were  used  in  this  project. 

These  companies  had  been  severally  organized  in  1907 
and  1908  by  various  groups  of  interests,  and  by  1912  had  ac¬ 
quired  lands  controlling  water  power  sites  at  Locks  Nos.  7, 
12,  14,  15,  and  18,  on  the  Coosa  River  in  Alabama,  as  indi¬ 
cated  on  the  accompanying  map. 

In  1912  and  1913  their  outstanding  capital  stock  was  ac¬ 
quired  by  the  Alabama  Traction,  Light  &  Power  j Company, 
Ltd.,  (hereafter  called  the  Traction  Company),  a|  Canadian 
company  organized  and  financed  principally  bkr  English 
capital  for  that  purpose.  It  also  acquired  certain  addi¬ 
tional  lands  controlling  another  water-power  site  at  Dun¬ 
can’s  Riffle,  (which  later  became  the  site  of  the  Mitchell 
Dam,  also  shown  on  the  attached  map),  designing  to  con¬ 
solidate  these  properties  into  a  comprehensive  water  power 
development  under  single  control  through  three  proj- 
30  ects  to  be  located  at  Lock  12,  Mitchell  Dam,  and' 
Lock  18.  Shortly  thereafter,  it  caused  the  five  com¬ 
panies  to  consolidate  under  a  general  enabling  act  of  the 
State  of  Alabama,  (Sections  3502-08,  Code  of!  Alabama, 
1907),  which  gave  companies  so  merging  the  option  to  con¬ 
solidate  with  one  of  their  number,  or  to  form  i  new  cor¬ 
poration,  as  the  directors  of  the  several  companies  might 
by  their  agreement  elect.  The  merger  agreement  in  this 
ease,  dated  J une  18, 1913,  provided  that  the  othei^  four  com¬ 
panies  should  be  merged 

* 4 .  .  .  into  and  with  the  said  Alabama  Power  Company, 
under  the  name  of  Alabama  Power  Company,  (thereinafter 
called  the  consolidated  corporation),  but  which  shall  not 
be  a  new  corporation.  ’  ’ 
and  further  specified : 

“It  is  the  intention,  purpose,  and  agreement  of  the  par¬ 
ties  that  the  Alabama  Power  Company  shall  jbe  and  is 
hereby  continued  in  existence  as  the  consolidated  corpora- 
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tion,  and  thht  a  new  corporation  shall  not  be  formed  by  this 
agreement,  and  that  the  existence  of  the  consolidated  cor¬ 
poration  shall  be  perpetual.’ ’ 

The  merger  was  effectuated  by  an  issue  of  new  stock  of 
the  Alabama  Power  Company  in  exchange  for  the  out¬ 
standing  stock  of  the  five  companies,  then  held  by  their 
common  stockholder,  the  Traction  Company.  These  ex¬ 
changes  were  in  the  following  proportions:  70,000  shares  of 
the  new  stock  for  the  50  shares  of  old  stock  of  the  Alabama 
Power  Company;  20,000  shares  for  the  85  shares  of  the 
Alabama  Electric  Company;  7,500  shares  for  the  60  shares 
of  the  Wetumpka  Power  Company;  2,000  shares  for  the  750 
shares  of  the  Alabama  Power  Development  Company;  and 
250  shares  for  the  50  shares  of  the  Alabama  Power  & 
31  Electric  Company.  This  was  all  in  accordance  with 
the  terms  of  the  merger  agreement,  which  also  stipu¬ 
lated  that  the  assets  owned  by  each  of  the  merging  com¬ 
panies  were  equal  in  value  to  the  par  value  of  the  new 
stock  respectively  so  issued  for  them. 

In  support  of  its  claim,  licensee  urges  that  we  are  bound 
by  the  valuation  of  assets  agreed  upon  by  the  directors  of 
the  five  companies  at  the  time  of  the  merger,  since  they 
were  contemporaneously  familiar  with  the  facts,  and  must 
be  presumed  to  have  exercised  their  fair  and  honest  judg¬ 
ment.  Licensee  claims  that  the  actual  value  of  the  new 
stock  represented  the  cost  of  the  assets  acquired  in  ex¬ 
change  for  it,  but  says  that  since  that  stock  was  not  bought 
and  sold  oit  the  public  market,  it  had  no  ascertainable  mar¬ 
ket  value;  and  since  Alabama  law  (Section  234,  Constitu¬ 
tion,  1901,)  prohibited  the  issuance  of  stock  except  for 
money,  labor  done,  or  property  actually  received,  the  par 
value  of  this  stock  must  be  presumed  to  be  its  actual  value, 
in  the  absence  of  evidence  to  the  contrary. 

In  further  support  of  this  value,  it  also  produces  com¬ 
putations  by  engineering  experts  as  to  the  value  of  the 
lands  in  question  when  used  in  a  comprehensive  water¬ 
power  development  such  as  that  planned  by  the  Traction 
Company.  1  This  computation  was  reached  by  comparing 
the  estimated  cost  of  producing  the  power  expected  from 
these  projects,  with : 

(a)  The  cost  of  producing  the  same  power  by  steam  gen¬ 
eration. 


F.  R.  MCNINCH,  C.  L.  DRAPER,  B.  MANLY,  ET 


(b)  The  income  expected  from  the  sale  of  thatj  power  to 
the  public  in  wholesale  lots  at  then  prevailing  market  rates, 
which  were  approximately  $15  per  horsepower  jper  year, 
and  which  were  not  then  subject  to  State  regulation. 

The  difference  in  each  case  was  capitalized  at  8% 

32  as  representing  the  value  of  the  lands  involved  in 
the  merger,  although  other  lands  needed  for  the  com¬ 
pletion  of  the  project  were  included  in  the  computation  at 
the  actual  cost  estimated  as  necessary  to  acquire  them.  The 
results  of  these  two  comparisons  roughly  corresponded, 
and  ranged  from  $3,780,000  to  $5,400,000  as  to  Lobk  12,  and 
from  $3,315,000  to  $4,600,000  as  to  Lock  14,  according  to 
the  estimate  of  dependable  river  flow  used. 

We  find  several  difficulties  with  this  sequence  of  reason¬ 
ing:  | 

(1)  We  cannot  accept  the  view  that  the  Alabajna  Power 
Company  acquired  a  new  corporate  existence  in  tpe  merger 
of  1913.  The  law  under  which  this  merger  was  effected 
gave  the  express  option  of  forming  a  new  company,  or  of 
merging  with  one  of  the  old  and  continuing  its  Existence; 
and  the  merger  agreement  quite  as  expressly  elebted  to  do 
the  latter.  We  find  nothing  in  Jackson  v.  Aritoii  Banking 
Company ,  214  Ala.  483,  the  only  case  cited  by  licensee  on 
this  point,  to  warrant  disregarding  the  clear  language  of 
the  statute.  Whatever  might  have  been  the  different  result 
had  the  merging  companies  elected  the  other  alternative, 
or  had  the  lands  here  in  question  all  been  held  pjfior  to  the 
merger  by  other  of  the  merging  companies,  we  |are  bound 
by  law  to  deal  with  the  facts  as  we  here  find  them.j  It  seems 
clear  that  the  Alabama  Power  Company,  which  is  today 
the  licensee,  is  the  same  as  that  which  antedated  t^ie  merger. 

(2)  The  merger  and  the  valuations  therein  agreed  upon 
are  therefore  immaterial  as  to  any  of  the  lands  in  question 
held  by  the  Alabama  Power  Company  prior  to  tfye  merger. 

Our  problem  is  to  determine  the  actual  legitimate 

33  original  cost  of  this  project,  and  in  so  doing  we  are 
limited  as  to  lands,  not  only  by  the  definition  of  “net 

investment’ ’  in  section  3,  but  by  the  more  specific  provi¬ 
sions  of  sections  14  and  20  of  the  Federal  Water  jPower  Act 
to  their  actual  reasonable  and  legitimate  cost  at  fjhe  time  of 
their  acquisition  by  the  licensee.  As  to  lands  ^ield  by  it 
prior  to  the  merger,  we  are  concerned  not  with  v^hat  it  cost 
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to  acquire  the  old  stock  of  the  Alabama  Power  Company, 
not  with  what  it  cost  that  company  to  absorb  the  other  four 
companies,  but  with  what  it  cost  that  company  to  acquire 
those  lands. 

(3)  The  only  land  here  involved  which  was  not  held  by 
the  Alabama  Power  Company  prior  to  the  merger,  was 
parcel  No.  214  at  the  Lock  14  site  (as  indicated  on  the  ac¬ 
companying  map).  This  was  held  by  the  Alabama  Power 
&  Electric  Company,  and  we  agree  that  it  must  be  viewed 
as  acquired  by  the  licensee  in  and  at  the  time  of  the  merger. 
As  to  it,  however,  the  system  of  valuation  urged  by  the  li¬ 
censee  is  equally  inapplicable,  since  it  was  no  part  of  the 
assets  of  the  Alabama  Power  Company  for  which  the  70,000 
shares  of  £tock  were  exchanged.  For  the  old  stock  of  the 
Alabama  Power  &  Electric  Company  only  250  shares  were 
given,  which,  under  licensee’s  view,  would  accord  a  valua¬ 
tion  of  but  $25,000  for  the  total  assets  of  that  company, 
which  included  also  lands  at  Locks  7  and  12,  aggregating- 
several  times  the  area  of  parcel  214. 

(4)  We  reject  the  view,  however,  that  the  par  value  of 
stock  issued  under  the  circumstances  here  existing  must  be 
accepted  as  any  criterion  of  its  actual  value.  Aside  from  a 

value  created  by  actual  buying  and  selling  on  the 
34  market,  which  is  here  admittedly  absent,  the  value  of 

stock  depends  upon  the  value  of  the  net  corporate 
assets  behind  it.  The  merger  here  involved,  and  the  agree¬ 
ment  upon  which  it  was  based,  was  between  companies 
which  were  at  the  time  under  the  common  control  of  their 
sole  stockholder,  the  Traction  Company.  Even  had  they 
been  independent,  it  seems  clear  that  the  merger  agreement 
would  be  without  evidential  significance  as  to  any  valua¬ 
tions  therein  agreed  upon,  since  they  all  stood  to  share  in 
common  any  advantage  from  an  enhancement  of  apparent 
values  that  might  thereby  be  effected.  But  where  the  par¬ 
ties  to  the  agreement  are  under  the  same  common  control, 
the  law  is  clear  that  such  an  agreement  is  of  no  evidential 
significance  as  to  the  reasonableness  of  prices  or  values 
therein  agreed  upon.  Western  Distributing  Company  v. 
Kansas  Public  Service  Commission,  285  U.  S.  119.  The 
provisions  of  the  Alabama  constitution  regarding  stock  is¬ 
sues  raise  no  presumption  to  the  contrary.  They  are  in¬ 
tended  for  the  protection  of  creditors  and  injured  stock- 
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holders  and  were  so  enforced  in  Elyton  Land  Company  v. 
Birmingham  Warehouse  Co.,  92  Ala.  407,  9  So.  j29,  cited 
by  licensee.  They  are  not  binding  upon  the  Government  in 
the  exercise  of  powers  conferred  by  federal  statute;  but, 
were  the  Government’s  rights  no  greater  than  those  of 
creditors  or  stockholders,  we  are  still  of  the  view  that  the 
evidence  before  us  affirmatively  establishes  that  the  par 
value  of  the  stock  issued  for  them  greatly  exceeded  the  ac¬ 
tual  value  of  the  lands  involved. 

(5)  The  engineering  valuation  above  referred  to 

35  is  also  inadmissible  as  evidence  of  the  cost!  of  those 
lands.  It  related  to  the  earnings  expected  from  the 

development  of  these  projects,  not  to  the  cost  of  assem¬ 
bling  the  lands,  materials,  and  services  necessary  to  their 
construction.  This  is  sufficiently  apparent  from  the  fact 
that  that  cost  (including  the  estimated  purchase  price  of 
later  acquired  lands),  was  deducted  from  the  total  of  rev¬ 
enues  expected  in  reaching  its  result,  the  capitalized  differ¬ 
ence  being  loaded  entirely  upon  the  particular  lands  al¬ 
ready  held.  Why  the  cost  of  those  lands,  more  than  any 
other,  should  be  computed  in  terms  of  the  earning  power 
of  the  whole  project,  is  not  suggested.  But  to  compute  costs 
in  terms  of  earnings  involves  in  any  case  a  contradictory 
use  of  terms.  Earnings  are  the  difference  between! revenues 
and  costs,  and  to  magnify  costs  as  a  reflection  of  earnings 
is  but  to  destroy  the  very  earnings  upon  which  the  process 
is  based. 

In  any  case,  the  engineering  valuation  has  no  bearing  on 
the  amount  here  claimed.  It  is  immaterial  as  to  lands  pre¬ 
viously  held  by  the  Alabama  Power  Company,  since,  for 
reasons  above  stated,  they  must  be  taken  at  their  actual 
cost  to  that  company.  It  is  immaterial  as  to  parcel  214, 
since  the  merging  companies  either  did  not  use  it  in  reach¬ 
ing  the  agreed  value  of  the  assets  of  the  Alabama  Power  & 
Electric  Company,  or  if  they  did,  reached  a  result  of  but 
$25,000  for  all  the  assets  of  that  company,  which  would 
leave  but  a  minor  fraction  thereof  for  parcel  214  alone,  or 
less  than  the  Commission  herein  allows. 

As  to  Mitchell  project  lands  acquired  by  licensee 

36  in  the  merger,  (viz:  parcel  214),  we  agree  that  its 
cost  to  the  licensee  was  the  actual  value  of  j  the  stock 

exchanged  for  it.  This,  we  may  assume,  in  the  ^bsence  of 
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evidence  to  the  contrary,  was  at  least  equal  to  the  fair  mar¬ 
ket  value  of  the  land.  If  it  were  greater,  we  could  allow  no 
more,  since  our  allowance  is  limited  bv  law  to  the  reason- 
able  cost  of  the  land  at  the  time  of  its  acquisition. 

We  may'  proceed,  therefore,  to  ascertain  the  cost  of  par¬ 
cel  214  in  terms  of  its  fair  market  value  at  the  time  of  the 
merger,  and  the  actual  cost  of  the  other  lands  in  terms  of 
the  actual  consideration  paid  for  them  by  the  Alabama 
Power  Company  before  the  merger. 

In  so  doing,  the  Commission  recognizes  the  difficulties  in¬ 
herent  in  the  fact  that  these  transactions  took  place  years 
before  the  Federal  Water  Power  Act  was  passed  and  the 
Commission ’s  system  of  regulation  thereunder  established ; 
before,  indeed,  the  establishment  of  state  regulation  in  Ala¬ 
bama,  first  enacted  in  1920.  The  burden  of  proof  to  estab¬ 
lish  the  costs  claimed  by  it  for  one  of  these  federally  li¬ 
censed  projects  is  clearly  on  its  licensee.  It  is  making  an 
affirmative  claim  and  has  peculiar  knowledge  and  command 
of  the  evidence,  documentary  and  otherwise,  appropriate 
to  support  the  amounts  claimed.  Any  other  rule  would 
throw  the  Government  the  burden  of  establishing  a  nega¬ 
tive.  On  the  other  hand,  the  Commission  recognizes  that 
the  participants  in  the  transactions  here  under  inquiry 
could  hardly  be  charged  with  the  responsibility  of  so  con¬ 
ducting  them  as  to  meet  in  all  procedural  details  a  system  of 
legal  supervision  not  established  until  1920.  The 
37  Commission  has  felt  disposed  therefore  to  give  liberal 
consideration  to  all  proper  evidence  before  it,  and  on 
that  basis  to  allow  such  costs  as  it  can  feel  reasonably  as¬ 
sured  were  actually  incurred  within  the  meaning  of  the  law, 
even  though  the  amounts  allowed  may  not  in  all  cases  be 
supported  by  what  might  be  termed  the  voucher  class  of 
evidence. 

As  before  stated,  the  lands  herein  involved  were  located 
at  the  old  Lock  14  site,  and  at  Duncan ’s  Riffle,  now  the  -site 
of  Mitchell  Dam.  Of  these  at  Lock  14,  all  except  parcel  214 
were  acquired  by  the  Alabama  Power  Company  through  a 
series  of  eight  conveyances  bearing  various  dates  from 
1907  to  1912.  It  is  stipulated  in  the  evidence  that  as  to  all 
but  two  of  them,  the  considerations  recited  were  the  actual 
considerations  paid,  and  that  as  to  those  two  the  considera¬ 
tions  recited  were  nominal,  though  substantial  considera- 
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lions  were  actually  paid.  No  direct  evidence  is  Available 
as  to  their  amount,  due,  no  doubt,  as  appears  fromi  the  evi¬ 
dence,  to  the  fact  that  the  parties  to  the  transactions  are 
dead,  and  the  precise  terms  of  the  sales  are  at  this  late  date 
unascertainable.  The  evidence  indicates,  indeed,  tljat  these 
two  conveyances  were  made  as  investments  in  the  Alabama 
Power  Company  by  the  grantor,  W.  P.  Lay,  who  originally 


organized  that  company ;  and  in  that  case  the  consideration 
paid  for  them  may  be  assumed,  in  the  absence  of  evidence 
that  it  was  less,  to  have  been  the  equivalent  of  their  fair 
market  value.  It  has  been  possible,  by  comparison  of  the 
tracts  involved  in  these  two  deeds  with  the  other  lahds  con¬ 
veyed,  on  the  basis  of  acreage  involved  and  of  otljer  frac¬ 
tional  interests  conveyed  in  the  same  lands,  to  iijipute  to 
them  a  figure  which,  in  the  absence  of  other  evidence,  may 
be  taken  as  their  fair  market  value.  This  we  do  ii  the  be¬ 
lief  that,  in  the  absence  of  any  proper  evidence  to  indicate 
a  greater  cost,  the  allowance  of  so  much  is  required  by  the 
dictates  of  justice. 

A  detailed  computation  of  actual  costs  to  |the  pre- 
38  merger  companies  for  lands  located  at  Lobk  14  is 
made  in  the  Solicitor’s  brief.  Without  retracing  it, 
we  adopt  its  result,  as  licensee  objects  only  to  its  relevancy 
and  materiality.  It  shows  the  acquisition  of  parcel  214  by 
the  Alabama  Power  &  Electric  Company  at  an  Allocated 
cost  of  $990.40;  and  the  acquisition  of  the  remainiijig  lands 
at  Lock  14  by  the  Alabama  Power  Company  at  actual  costs 
aggregating  $8,612.07,  which  we  accordingly  find  to  have 


been  their  actual  reasonable  cost  to  the  licensee. 

The  cost  of  parcel  214  in  the  merger  we  reach  as  follows. 
It  was  part  of  the  assets  involved  in  the  acquisitioji  by  the 
Traction  Company  in  1912  of  the  Alabama  Pow^r  Com¬ 
pany,  the  Alabama  Power  &  Electric  Company,  jand  the 
Wetumpka  Power  Company.  For  this  acquisition,  a  con¬ 
sideration  was  paid  in  cash  and  securities  of  the  Traction 
Company,  which,  at  their  then  market  values,  aggregated 
$882,500.  Of  this,  it  is  agreed  that  the  Lock  14  properties 
represent  one-fourth,  or  $220,625.,  of  which  in  turp  parcel 
214  represents  in  area  6.2%,  or  $13,678.75.  The  Solicitor^ 
computation  shows,  however,  that  the  cost  of  parcel  214  to 
the  Alabama  Power  &  Electric  Company  ($990.40)  was 
10.36%  of  the  total  cost  of  the  Lock  14  properties  to  the 
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pre-merger  companies,  ($9,607.47).  We  are  therefore  in¬ 
clined  to  use  this  higher  percentage  for  the  purpose  of 
reaching  the  fair  market  value  of  parcel  214  at  the  time  of 
the  merger,  based  upon  its  share  of  the  price  paid  by  the 
Traction  Company  for  it  and  other  similar  assets  less  than 
a  year  previously;  and  we  accordingly  find  $22,856.75  to  be 
the  actual  reasonable  cost  of  the  acquisition  of  parcel  214 
by  the  licensee. 

The  lands  at  Duncan’s  Riffle,  or  the  present  Mitch- 
39  ell  Dam  site  proper,  which  are  designated  as  parcel 
9,  were  partly  acquired  by  the  Alabama  Power  Com¬ 
pany  from  private  owners  for  actual  considerations  aggre¬ 
gating  $5,785.00,  which  we  adopt  pro  tanto  as  their  actual 
reasonable  cost.  The  remainder  constituted  in  value  one- 
third  of  the  assets  acquired  by  the  licensee  from  Henry 
Horne  and  others  in  1912  and  1913,  for  a  consideration  in 
cash  and  securities  of  the  Traction  Company  aggregating 
at  their  then  market  prices  $116,643.80.  We  accordingly 
assign  one-third  of  this,  or  $38,881.27,  as  the  actual  reason¬ 
able  cost  of  the  Mitchell  project  share  of  those  assets. 

Assembling  the  above  figures,  we  have  as  the  actual  rea¬ 
sonable  cost  of  Mitchell  project  lands  involved  in  the  1913 
merger,  the  following: 


Lock  14  (except  parcel  214) .  $  8,612.07 

Parcel  214  . .  22,856.75 

Parcel  9  (except  Horne  tract) .  5,785.00 

Parcel  9  (Horne  tract)  .  38,881.27 


Total .  $  76,135.09 


The  amount  of  $76,135.09  is  accordingly  found  to  be  the 
actual  reasonable  cost  of  these  lands  to  the  licensee  at  the 
time  of  their  acquisition,  and  the  remainder  of  their  claim, 
or  $3,423,864.91,  is  disallowed. 

To  the  principles  employed  in  this  determination,  the 
licensee  has  several  objections: 

(1)  That  it  does  not  take  account  of  other  expenses  in¬ 
curred  in  investigating  the  water  power  possibilities  of 
these  properties  and  securing  their  consolidation  under  the 
licensee. 

There  is  testimony  that  some  such  expenses  were 
40  incurred.  Part  of  them  were  incurred  by  the  pre- 
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merger  companies  before  their  acquisition  by  the  Trac¬ 
tion  Company,  and  presumably  were  given  due  weight 
in  the  considerations  paid  for  those  acquisitions.  The  rest 
were  apparently  incurred  by  representatives  of  the  Traction 
Company  in  planning  and  negotiating  the  consolidation.  It 
was  made  clear  at  the  hearing  that  no  objection  wa^  offered 
to  the  allowance  of  such  of  these  as  could  be  shown  jin  some 
definite  and  reasonable  amount  and  for  a  purpose  proper 
to  the  project.  But  licensee’s  witnesses  frankly  Admitted 
that  their  amount  was  unknown,  and  they  knew  ofj  no  way 
of  ascertaining  or  approximating  them.  The  Conjimission 
finds  nothing  in  the  record  which  would  afford  ilf  even  a 
basis  of  comparison  for  imputing  a  reasonable  ariiount  to 
be  allowed  for  such  expenses,  and  is  not  warranted  in  al¬ 
lowing  the  huge  amount  here  claimed  merely  on  thq  ground 
that  it  includes  some  unknown  amounts  not  otherwise  cov¬ 
ered. 

The  tabulation  of  costs  urged  by  licensee,  from  I  page  32 
of  its  Exhibit  6  before  the  Alabama  Commission,  jloes  not 
supply  the  lack.  Even  though  under  oath,  it  is  at  jbest  but 
a  meagerly  itemized  statement  of  a  claim  as  to  (posts  in¬ 
curred  for  all  the  Traction  Company’s  acquisitions,  com¬ 
puted  on  the  basis  of  par  value  rather  than  actual  values 
of  securities  included  in  the  payments,  and  without  ^ny  ade¬ 
quate  voucher  or  other  evidential  support  for  mo|t  of  the 
constituent  amounts  included,  or  any  proper  mode  of  allo¬ 
cation  suggested  as  between  the  various  properties  ac¬ 
quired.  The  distribution  of  the  merger  stock  could  (not  have 
been  based  upon  it,  for  only  750  shares  were  there  issued 
for  the  Alabama  Power  Development  Company,  whose  prop¬ 
erties  are  here  shown  as  acquired  for  $199,6^0,  while 
41  77,750  shares  were  issued  for  the  old  stock  of  the 

Alabama  Power  Company,  the  Wetumpka  Power 
Company,  and  the  Alabama  Power  &  Electric  Company, 
the  cost  of  vrhose  properties,  (as  we  can  identify  fr^m  other 
parts  of  the  record)  are  here  listed  at  $1,650,000.  jin  other 
words,  one  hundred  times  as  much  stock  was  issued  for 
but  eight  times  as  much  property. 

(2)  It  is  further  objected  that  our  method  of  determina¬ 
tion  allows  nothing  for  the  assembled  value  of  the  (lands  in 
question,  for  their  water  power  value,  or  for  thiir  addi¬ 
tional  value  from  the  fact  that  they  were  not  at  the  time 
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obtainable  by  condemnation.  So  far  as  those  factors  af¬ 
fected  their  fair  market  value  at  the  time  of  the  merger,  we 
think  they  are  all  duly  represented  in  the  evidence  upon 
which  we  have  based  our  determination,  for  that  evidence 
is  principally  the  cost  at  which  such  lands  were  acquired 
through  the  Traction  Company’s  acquisitions  in  1912  and 
1913.  They  were  then  held  in  the  same  distributive  cor¬ 
porate  ownership,  subject  only  to  the  Traction  Company’s 
control,  were  designed  for  the  same  scheme  of  water  power 
development,  and  were  equally  immune  from  condemnation 
as  at  the  time  of  the  merger  shortly  afterwards. 

Any  disregard  of  the  separate  identity  of  their  corporate 
owners  that  would  enable  us  to  regard  them  as  the  as¬ 
sembled  property  of  the  Traction  Company,  would  also  pre¬ 
vent  us  from  viewing  the  merger  as  effecting  any  transfer 
of  ownership,  and  would  relegate  us  once  more  to  the  cost 
of  their  earlier  acquisitions.  In  any  event,  we  could  not 
assume  that  the  Traction  Company’s  control  im- 
42  parted  any  added  value  to  them,  without  some  evi¬ 
dence  as  to  its  character  and  amount ;  and  the  record 
is  devoid  of  both. 

Any  water  rights  that  attached  to  the  lands  were  natu¬ 
rally  included  in  the  price  paid  by  the  Traction  Company,  as 
also  in  bur  determination.  This  includes  riparian  rights, 
and  any  rights  to  use  the  lands  in  water  power  development 
that  had  theretofore  been  perfected.  Such  were  the  rights 
acquired  by  the  plans  filed  with  the  Secretary  of  State  for 
Alabama  by  the  pre-merger  companies  in  1908  (Sec.  6148, 
Code  of  Alabama,  1907).  Plans  for  the  revised  scheme  of 
development  contemplated  by  the  Traction  Company  were 
not  filed  until  1916;  and  there  is  no  evidence  of  anything 
done  in  the  meantime  to  enlarge  the  rights  acquired  in  1908. 

The  right  to  develop  water  power  in  a  navigable  stream 
is  not  in  any  case  a  riparian  right  attaching  to  adjacent 
lands  such  as  the  right  to  the  free  and  natural  flow  of  the 
stream.  ( U .  S.  v.  Chandler -Dunbar  Co.,  229  U.  S.  53,  75- 
76).  It  is  a  special  right  granted  by  the  sovereign  to  ob¬ 
struct  its  natural  flow  in  a  way  that,  unless  properly  safe¬ 
guarded,  would  destroy  its  navigability.  As  such,  it  is  a 
grant  in  the  nature  of  a  franchise,  which,  when  used  in  a 
business,  has  no  value  except  such  as  it  acquires  from  sur¬ 
plus  earnings  of  the  business  not  required  for  a  reasonable 


31 


F.  R.  MCNINCH,  C.  L.  DRAPER,  B.  MANLY,  ET  All. 

I 

I 

return  on  other  property  used.  It  is  entitled  to  ho  allow¬ 
ance  under  the  Federal  Water  Power  Act  other  than  what 
it  costs  to  acquire  it,  not  only  because  we  are  strictly  limited 
under  that  Act  to  the  allowance  of  actual  costs,  but  because 
such  an  allowance  would  be  inconsistent  with  the  uses  for 
which  this  determination  is  authorized;  inconsistent  with 
its  use  for  rate  or  security  regulation,  since  earn- 

43  ings  depend  upon  rates  and  rates  cannot  therefore 
be  based  upon  valuations  which  find  their  Origin  in 

earnings;  inconsistent  with  its  use  in  recapture,  since  un¬ 
der  any  view  the  franchise  for  which  such  value  is  claimed 
will  then  have  expired.  This  is  in  harmony  with  jthe  gen¬ 
eral  principle  of  utility  law  that  values  for  franchises  are 
not  allowable  for  regulatory  purposes  except  to  the  extent 
of  the  actual  cost  incurred  for  their  acquisition.  $ee  Will- 
cox  v.  Consolidated  Gas  Company ,  212  U.  S.  19;  Consoli¬ 
dated  Gas  Company  v.  Newton ,  267  Fed.  231,  affirmed  258 
U.  S.  165;  Consolidated  Gas  Company  v.  Prendkrgast,  6 
Fed.  (2d)  243;  Pacific  Gas  &  Electric  Company  v.  San 
Francisco,  273  Fed.  937,  reversed  on  other  grounds,  265 
U.  S.  403;  Georgia  Ry.  <£  Power  Co.  v.  Railroad  Commis¬ 
sion,  278  Fed.  242;  Brooklyn  Union  Gas  Co.  v.  Prendergast, 
7  Fed.  (2d)  628;  Public  Utilities  Commission  v\  Capitol 
Traction  Co.,  17  Fed.  (2d)  673;  Gas  Co.  v.  Utility  Commis¬ 
sioners,  87  N.  J.  L.  581;  Miles  v.  West.  (Md.)  135  Atl.  579; 
P.  U.  R.  1926-D,  610;  Re:  Flambeau  Power  Company, 
(Wise.  P.  U.  Comm.)  P.  U.  R.  1931-B,  17.  ! 

The  engineers’  valuation  before  referred  to  is  also  in¬ 
applicable  to  the  determination  of  the  cost  of  thesel  lands  on 
the  basis  of  their  fair  market  value.  It  relates  to  their  spe¬ 
cial  and  peculiar  value  to  the  licensee  in  the  use  designed 
for  them,  and  is  also  predicated  upon  their  incoikie  possi¬ 
bilities.  While  in  the  determination  of  fair  market  value, 
every  use  to  which  the  property  is  fairly  adapted  is  en¬ 
titled  to  consideration  as  affecting  the  price  which  should 
be  obtainable  for  it  at  an  unforced  sale  in  a  free  and 

44  open  market,  ( Nichols  on  Eminent  Domaifi,  2d  Ed. 
Vol.  I.,  658-567),  its  special  value  in  the  particular 

use  designed  for  it  cannot  be  allowed.  ( Nichols  on  Eminent 
Domain,  2d  Ed.,  Vol.  I.,  671-674;  United  Gas  Co.  v.  Railroad 
Comm.,  278  U.  S.  300,  317 ;  Minnesota  Rate  Cases,  £30  U.  S. 
352,  451;  U.  S.  v.  Chandler -Dunbar  Co.,  229  U.  Si  53,  77.) 
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(3)  Licensee  further  objects  to  the  use  of  the  market 
value  of  the  Traction  Company’s  securities  given  in  part 
payment  for  its  acquisitions  of  1912  and  1913.  We  think 
it  proper  to  assume,  however,  that  those  being  their  ad¬ 
mitted  market  values,  the  Traction  Company  could  with  so 
much  cash  have  acquired  the  securities  in  question,  or  could, 
by  a  sale  of  such  securities,  have  raised  so  much  cash  and 
paid  it  instead  as  part  of  the  consideration.  It  is  imma¬ 
terial  from  what  factors,  speculative  or  otherwise,  those 
market  prices  resulted.  It  is  also  immaterial  that  the 
Traction  Company  was  obligated  to  redeem  the  bonds  at 
par  at  their  maturity.  The  discount  represents  not  an  addi¬ 
tional  cost  of  the  property  acquired,  but  part  of  the  cost  of 
the  credit  used  for  that  purpose,  and  as  such  should,  in  any 
ease,  be  distributed  over  the  life  of  that  credit.  Due  allow¬ 
ance  is  made  for  the  cost  of  money  used  in  the  project,  un¬ 
der  Part  IX,  below,  “ Interest  during  Construction.” 

45  II.  General  administration,  Alabama  Power  Com¬ 
pany,  $171,028.98. 

This  amount  is  claimed  as  representing  the  actual  cost 
of  services  of  licensee’s  general  officers  and  employees  and 
general  office  expense  at  its  Birmingham  office,  devoted  to 
the  Mitchell  project  during  the  period  of  its  construction. 
Although  this  amount  represents  3 c/c  upon  the  Dixie  Com¬ 
pany’s  direct  expenditures  on  the  project,  this  is  not  used 
as  an  arbitrary  percentage,  since  it  was  supported  by  testi¬ 
mony  of  the  Chief  Engineer  of  the  Alabama  Commission 
that  on  the  basis  of  a  thorough  audit  of  the  licensee’s  ac¬ 
counts  relating  to  this  and  other  projects,  its  actual  and 
proper  expenditures  for  construction  overhead  amounted 
to  about  3%  of  the  total  direct  construction  costs. 

This  amount  is  in  fact  but  part  of  a  larger  original  charge 
for  this  purpose,  based  upon  periodic  estimates  by  heads  of 
departments  as  to  the  portion  of  time  spent  by  their  respec¬ 
tive  forces  on  construction  work,  and  is  further  supported 
by  the  testimony  of  the  Chief  Accountant  of  this  Commis¬ 
sion  that  it  is  reasonable  in  amount.  It  is  accordingly  al¬ 
lowed. 

III.  J.  T.  Newcomb  services,  $4,000. 

This  amount  is  supported  by  two  vouchers,  one  for  $1,500 
and  the  other  for  $2,500,  for  services  of  Mr.  Newcomb  as 


,  ET  a|. 
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counsel  for  licensee.  The  evidence  indicates  that  the 
46  former  covered  representation  of  licensee ’s  interests 


with  reference  to  the  formulation  and  adobtion  of 
general  rules  and  regulations  by  this  Commission,  shortly 
after  the  enactment  of  the  Federal  Water  Power  Act ;  while 
the  latter  covered  services  in  the  preparation  and  trial  of 
a  case,  and  negotiation  of  final  settlement  favorable  to  the 
licensee,  involving  conflicting  claims  to  land  needed  for  the 
project. 

We  think  the  cost  of  services  rendered  generally,  in  an 
effort  to  get  the  Commission  to  adopt  a  system  of  rules  and 
regulations  that  would  be  favorable  to  the  position  of  licen¬ 


see,  is  not  a  proper  charge  to  the  construction  costs  of  par¬ 


ticular  federally  licensed  projects,  and  accordingly  disallow 
the  amount  of  $1,500  covered  by  the  first  voucher.  The 
other  we  deem  a  proper  charge  to  the  cost  of  perfecting  li¬ 
censee ’s  title  to  property  needed  for  the  project,  add  elimi¬ 
nating  obstacles  to  its  construction;  and  it  is  allowed. 


IV.  W.  J.  Henderson  services,  $375.00. 

V.  Lafleur  et  al.  services,  $750.00. 

These  represent  actual  expenditures  for  special  services 
performed  by  the  parties  in  question  in  connection  jwith  this 
project,  and  were  questioned  only  because  at  the  time  they 
were  rendered,  Mr.  Henderson  and  one  of  the  partners  in 
the  Lafleur  firm  were  officers  of  the  Traction  Company  and 
directors  of  the  licensee.  We  consider  the  objection  insuffi¬ 
cient.  The  services  rendered  were  special  services 
47  not  of  a  character  already  embraced  in  the  duties  of 
those  posts.  In  any  case,  their  duties  as  officers  of 
the  Traction  Company  were  owed  to  that  Company,  and  not 
to  the  licensee. 

These  items  are  accordingly  allowed. 

VI.  Fee,  Dixie  Construction  Company,  $183,540.15. 

This  represents  a  3%  profit  computed  upon  ^;he  direct 
and  overhead  costs  of  the  Dixie  Construction  Coihpany  ex¬ 
pended  on  the  Mitchell  project. 

The  Dixie  Construction  Company,  from  the  time  of  its 
organization  in  1917  until  January  1,  1922,  (fi\Je  months 
after  active  Mitchell  construction  began),  was  tjhe  wholly 
owned  and  controlled  subsidiary  of  the  licensee.  Such  own- 
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ership  was  then  transferred  to  the  Winona  Coal  Company, 
a  wholly  owned  and  controlled  subsidiary  of  the  Traction 
Company,  which  held  all  of  licensee’s  common  stock  and  a 
majority  of  its  voting  power,  and  controlled  it.  This  status 
continued  for  the  remainder  of  the  construction  period. 
The  Dixie  'Company’s  officers  and  directors  were  also  offi¬ 
cers  and  directors  of  the  Alabama  Power  Company.  Mr. 
Thurlow,  its  vice-president,  had,  prior  to  its  organization, 
been  Chief  Engineer  of  the  Alabama  Power  Company,  and 
thereafter  continued  in  that  capacity,  but  without  compen¬ 
sation. 

There  is  no  question  that,  if  licensee  had  itself  constructed 
this  project,  it  could  have  claimed  no  profit  upon  its  cost  as 
a  part  of  its  fixed  capital  structure.  Upon  the  facts 
48  before  us,  we  cannot  view  the  Dixie  Company  other¬ 
wise  than  as  in  substance  a  department  of  licensee’s 
own  business,  maintained  during  the  construction  of  this 
and  other  of  its  public  utility  projects  with  a  view  to 
obtaining  emoluments  and  profits  not  otherwise  allow¬ 
able  under  the  law.  In  such  case  we  are  entitled,  with 
respect  to  this  question,  to  disregard  their  separate  cor¬ 
porate  identity  and  treat  them  as  one.  Ohio  Mining  Co.  v. 
Ohio  Public  Utilities  Commission,  140  N.  E.  143 ;  Palmolive 
Company  v.  Conway,  43  Fed.  (2d)  226;  United  Gas  Com¬ 
pany  v.  Railroad  Commission,  278  U.  S.  300.  The  business 
advantages  urged  by  the  licensee  in  its  brief  for  the  main¬ 
tenance  of  the  Dixie  Company  as  a  separate  corporation  are 
not  convincing.  All  of  them  would  be  equally  applicable  to 
a  construction  department  of  licensee’s  own  corporate  or¬ 
ganization.  To  grant  otherwise  is  to  concede  a  degree  of 
impotency  in  the  management  of  corporate  business  that  is 
contrary  to  common  knowledge. 

This  item  will  therefore  be  disallowed. 

VII.  Taxes,  $910.54. 

Licensee  furnished  a  schedule  showing  the  above  amount 
distributed  in  annual  payments  from  September  30,  1914, 
to  June  1,  1921,  inclusive.  For  reasons  stated  under  Part 
IX,  “Interest  during  Construction,”  we  allow  such  of  these 
as  were  paid  after  July  1,  1918,  totalling  $683.09,  and  dis¬ 
allow  the  remainder  of  $227.45. 
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49  VIII.  Electric  energy  used  during  construction, 

$72,788.92.  j 

This  amount  is  claimed  as  the  cost  to  licensee  of  elec¬ 
trical  energy  supplied  from  its  own  system  for  use  in  the 
construction  of  this  project.  It  is  computed  at  i;he  com¬ 
mercial  rates  then  authorized  under  the  public  utility  law 
of  Alabama  for  energy  of  that  class,  and  is  agreed  to  repre¬ 
sent  the  proportionate  cost  of  that  energy,  if  in  th^t  cost  is 
included  an  allocated  share  of  the  system  overhead. 

The  Solicitor  contends,  however,  that  licensee  is  entitled 
only  to  the  out-of-pocket,  or  increment  cost  of  supplying 
this  energy,  since  due  allowance  has  already  been  made  for 
the  system  overhead  in  fixing  the  rates  chargeable  to  the 
public,  and  that  to  accord  a  portion  of  it  to  the  fixed  capital 
structure  of  a  new  project  would  result  in  duplicating  this 
burden  upon  the  public.  It  is  agreed  that  if  this  view  is  to 
prevail,  the  amount  properly  chargeable  under  itj  is  $30,- 
660.88,  all  costs  of  additional  facilities  required!  for  the 
purpose  of  furnishing  this  energy  having  been  elsewhere 
allowed. 

We  think  the  Solicitor’s  view  is  the  proper  one. 

Licensee’s  objection  that  it  was  prohibited  by  law  from 
selling  power  to  the  Dixie  Company  at  less  than  the  com¬ 
mercial  rate  is  not  in  point.  We  find  nothing  in  the  con¬ 
struction  contract  requiring  its  sale  to  the  contractor  be¬ 
fore  its  use  on  the  job,  nor  any  reason  for  so  handling  it  if 
it  entailed  greater  cost  to  the  project.  While  we  do  not 
attempt  to  prescribe  methods  for  the  conduct  of  licensee’s 
business,  we  are  compelled  to  disregard  excessive  ex- 

50  penditures  where  it  appears  that  the  sam^  results 
could,  in  the  exercise  of  proper  business  drudence, 

have  been  obtained  at  less  cost.  Wilson  v.  New ,  243  U.  S. 
332,  380;  Milk  Producers’  Assn.  v.  D.  L.  &  W.  Railroad, 
7  I.  C.  C.  92,  138,  164;  Society  of  Florists  v.  American  Ex¬ 
press  Company,  12  I.  C.  C.  120,  125;  United  Gas  Company 
v.  Railroad  Commission,  278  U.  S.  300;  Western  Distribut¬ 
ing  Company  v.  Kansas  Public  Service  Commission,  285 
U.  S.  119;  Tagg  Brothers  &  Moorhead  v.  U.  S.  280  Tp.  S.  420, 
440-42;  Chicago  <&  Grand,  Trunk  Railway  v.  Wellinan,  143 
U.  S.  339,  345-6.  I 

We  are  also  guided  in  part  by  the  provisions  of  tjie  Inter- 
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state  Commerce  Commission’s  Classification,  paragraph 
2  (e)  under  ‘‘General  Instructions”,  and  Account  43,  au¬ 
thorizing  the  allowance  of  the  “expense  to  the  carrier”  of 
transporting  men,  materials,  supplies,  etc.  used  in  con¬ 
struction,  over  the  carrier’s  own  line;  and  the  practice  of 
the  Commission  thereunder  of  computing  this  allowance  at 
a  convenient  figure  per  ton-mile  which  does  not  include  any 
allowance  for  overhead. 

The  amount  of  $30,660.88  is  therefore  allowed  for  this 
item,  and  the  remainder  of  $42,128.04  is  disallowed. 

IX.  Interest  during  Construction,  $672,342.33. 

The  rate  and  method  for  computing  any  interest  allow¬ 
able  upon  the  costs  of  this  project  have  been  agreed  upon. 
The  questions  remaining  concern  principally  the  allowance 
of  any  interest  for  the  period  prior  to  the  commencement 
of  actual  construction,  or  upon  the  cost  of  lands  used  in  the 
project. 

While  frequent  reference  is  made  to  the  period  of 
51  actual  construction,  the  period  here  proper  to  be  con¬ 
sidered  is  that  which,  with  the  exercise  of  due  dili¬ 
gence  and  prudence,  is  reasonably  necessary  for  the  com¬ 
pletion  of  all  processes  required  for  the  achievement  of  the 
project  in  commercial  operation,  including  not  only  the 
period  of  actual  construction  under  contract,  but  that  de¬ 
voted  to  preliminary  investigations,  designs,  the  acquisition 
of  necessary  land,  etc.  We  adopt  July  1, 1918,  as  the  begin¬ 
ning  of  such  a  period  in  this  case.  In  so  doing,  we  have 
regard  partially  to  the  fact  that  preliminary  investigations 
and  other  activities  with  reference  to  this  project  show  fair 
continuity  thereafter;  partially  to  the  guidance  furnished 
by  Congress  in  limiting  to  three  years  the  period  for  such 
activities  allowable  with  the  maintenance  of  priority  under 
a  preliminary  permit  granted  under  Section  4  (e)  of  the 
Federal  Water  Power  Act. 

We  find  no  distinction  warranted  between  land  costs  and 
other  costs  for  the  purpose  of  allowing  interest.  This  is 
not  in  conflict  with  Section  14  of  the  Water  Power  Act  limit¬ 
ing  values  allowable  for  lands  and  similiar  rights  to  their 
actual  cost.  Interest  accruing  with  the  passage  of  time 
upon  an  investment  in  land  is  no  part  of  its  value,  but  is  an 
inescapable  consequence  of  keeping  that  investment  out  of 
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other  productive  use.  Such  interest  must  be  defrayed  out 
of  the  income  from  the  land,  or  if  the  land  be  helld  unpro¬ 
ductive,  must  be  lost.  Interest  on  land  costs  is  likewise  here 
allowed,  not  as  a  part  of  the  cost  of  such  lands,  bjit  as  the 
necessary  and  inevitable  cost  of  withholding  funds  (invested 
in  the  construction  of  the  project  from  productive  [use  until 
it  can  be  placed  in  commercial  operation. 

This  is  in  harmony  with  the  provisions  of |  Account 
52  76,  * 4  Interest  during  Construction,  ’  ’  of  tl}.e  Inter¬ 

state  Commerce  Commission’s  Classification,  which 
is  by  the  Act  made  our  guide  for  the  determination  jof  actual 
legitimate  original  cost.  This  authorizes  the  allowance  of 
interest  upon  expenditures  4 ‘incurred  for  acquisition  and 
construction  of  original  road  and  equipment,”  vfhich,  by 
paragraph  2  under  “General  Instructions”  of  fhe  same 
Classification,  is  defined  as  including  “the  land  ind  fixed 
improvements  provided  and  arranged  for  in  the!  original 
plan  for  the  construction  of  a  new  road.”  That  ho  allow¬ 
ance  for  interest  on  lands  is  included  by  the  Interstate  Com¬ 
merce  Commission  in  its  valuations  for  rate-making  pur¬ 
poses,  does  not  affect  the  present  question.  Theije  the  ef¬ 
fort  is  to  ascertain  the  “fair  value”  of  the  property  subject 


to  regulation,  while  here  we  are  determining  actual  original 
cost  as  a  constituent  factor  in  “net  investment”,  -which  the 

Act  itself  distinguishes  from  “fair  value.” 

'w7 

The  actual  interest  to  be  allowed  remains  to  be  Computed 
in  accordance  with  the  above  and  with  the  provisions  as  to 
method  contained  in  Paragraph  IV,  Item  6,  of  the  Stipula¬ 
tion  of  December  7,  1931. 

Conclusion. 

The  Commission  finds  the  actual  legitimate  original  cost 
of  this  project,  as  of  December  31,  1925,  to  be  $6,173,576.82, 
plus  the  allowance  for  interest  yet  to  be  compute^.  When 
so  computed,  and  approved  by  the  Commission,  |an  order 
will  issue  directing  the  total  result  to  be  properlV  entered 
in  licensee’s  fixed  capital  account,  and  its  accounts  to  be 
kept  consistently  therewith  hereafter. 

Smith,  Chairman.  (Concurring) 

53  On  two  items  I  desire  to  add  in  a  separate  opinion 
certain  personal  views  which  have  influence^  my  con¬ 


currence  in  the  opinion  in  chief.  These  two  itenjs  are  the 
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valuation  of  power-site  lands  and  the  fee  to  the  Dixie  Com¬ 
pany:  on  both  I  oppose  the  contentions  of  the  Alabama 
Powrer  Company  as  plainly  subversive  of  the  public  interest 
and  in  direct  opposition  to  the  purpose  and  letter  of  the 
Federal  water  power  act. 

Land  Value 

In  setting  up  a  valuation  of  the  power-site  lands  on  a 
basis  of  capitalized  profits  possible  in  an  assumed  market 
where  the  price  is  predicated  on  cost  of  steam-generated 
power,  the  Alabama  Power  Company  is  presenting  no  novel 
theory  but  one  long  discredited.  Not  only  has  the  validity 
of  this  method  been  denied  bv  commission  decisions,  but 
the  premises  of  the  power  company  run  counter  to  estab¬ 
lished  principles  of  public  policy  and  general  economics. 
The  right  to  use  the  site  in  powder  generation  is  one  of  State 
and  Federal  grant,  and  the  present  owner  and  user  is  a 
public  utility,  not  engaged  in  a  competitive  business  where 
there  is  no  restriction  upon  either  price  or  profit.  There¬ 
fore,  the  Federal  water  power  act  provides  that  net  invest¬ 
ment  shall  not  be  affected  “by  good  will,  going  value,  or 
prospective  revenues”  and  further  specifically  limits  land 
values  to  “actual,  reasonable  cost.”  Neither  “actual”  nor 
“reasonable”  can  be  said  of  the  value  claimed  by  the  Ala¬ 
bama  Power  Company. 

Nearly  20  years  ago  the  Public  Service  Commission  of 
the  Second  District  of  New  York,  in  Fuhrmann  v.  Cataract 
Powder  and  Conduit  Company  (III,  pp.  665-671),  dis- 
54  missed  the  claim  of  the  company  seeking  to  capitalize 
a  contract  for  electric  current  from  Niagara  Falls, 
wherein  the  alleged  value  was  based  upon  the  “vested 
right”  of  the  company  to  sell  hydroelectric  energy  at  the 
switchboard  cost  of  steam-generated  electric  energy. 

“It  may  very  well  be  that  the  people  exploiting  the  en¬ 
terprise  are  entitled  to  large,  and  even  very  large,  profits 
for  the  skill  they  have  displayed  and  the  risk  to  which  they 
have  subjected  their  capital.  It  may  be  that  the  public 
ought  to  pay  them  very  liberally  for  the  work  which  they 
have  carried  on  in  the  public  interest;  but  to  say  that  the 
public  is  entitled  to  no  advantage  from  the  use  of  these 
waters,  that  the  territory  which  can  be  served  with  electric 
energy  developed  at  Niagara  Falls  has  no  advantage  and 
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is  entitled  to  no  benefit  by  reason  of  proximity!  to  those 
Falls,  is  to  say  something  which  does  not  appeal  td)  the  best 
judgment  of  mankind  for  an  instant.” 

Especially  open  to  attack  on  general  economic  principles 
is  the  Alabama  Power  Company’s  valuation  of  this  power 
site  on  the  theory  of  capitalizing  the  margin  betfween  two 
methods  of  utilizing  natural  resources,  even  were  the  mar¬ 
ket  for  the  product  a  competitive  one.  Where  progress  is 
the  rule  of  the  game  and  constant  improvement  of  practice 
the  accepted  procedure,  the  advantage  of  today  may  be¬ 
come  the  disadvantage  of  tomorrow.  Even  in  the  matter 
of  power  generation  there  is  continuing  change:  water 
power  furnished  the  earlier  type  of  prime  move]',  but  the 
steam  engine,  which  could  be  installed  wherever  pjower  was 
needed,  came  to  displace  the  localized  water  powfer;  later, 
long-distance  transmission  of  electricity  gave  water  power 
a  fresh  start,  only  to  have  successive  improvements  of  the 
steam  plant  increase  its  efficiency ;  and  so  water  pojwer  again, 
found  itself  in  lively  competition  with  the  steaip  turbine, 
until  now',  with  the  added  efficiency  of  th4  mercury 
55  boiler,  the  steam  engine  is  claimed  by  some  to  be  far 
in  the  lead. 

So  it  follow's  that,  with  the  increasing  efficier^cy  of  the 
steam  plant,  whether  expressed  in  pounds  of  coal  consumed 
to  the  kilowatt-hour  or  in  over-all  efficiency  of  the  steam 
turbine,  there  has  been  notable  progress  since  1913,  when 
the  valuation  in  question  wras  made.  In  that  valuation  a 
certain  margin  of  saving  was  claimed  for  w'ater  powder  over 
steam  power,  but  in  1932,  with  something  like  a  doubling  of 
efficiency  and  a  reduction  of  at  least  60  per  cent  in  coal  con¬ 
sumption  to  the  kilowatt-hour,  that  margin  mayj  have  dis¬ 
appeared.  Or,  to  look  ahead,  the  discovery  of  a  gas  field 
in  central  Alabama  might  even  further  cheapen  Ithe  steam 
generation  of  power,  with  the  consequent  effect  that  al¬ 
though  the  Coosa  River  power  site  may  have  beeh  an  asset 
in  1913,  it  may  nowr  or  at  some  future  time  became  a  lia¬ 
bility  if  this  method  of  valuation,  based  on  competition  with 
steam,  were  to  be  accepted.  There  is,  then,  obvious  error 
in  capitalizing  anything  that  is  so  ephemeral  and  [transitory 
as  an  intangible  value  based  upon  the  temporarly  position 
of  the  balance  of  progressive  techniques.  If  progress  is 


40 


ALABAMA  POWER  COMPANY  VS. 


to  be  capitalized  in  that  fashion,  all  stability  of  capital 
structure  will  vanish. 

Furthermore,  valid  objection  can  be  raised  to  any  one¬ 
sided  allocation  of  the  fruits  of  progress  or  the  advantages 
of  location.  It  is  the  public  served  that  gives  a  major  part 
of  the  value  to  a  natural  monopoly.  The  social  validity  of 
any  theory  of  land  valuation  that  would  give  to  the  licensee 
the  benefit  of  the  saving  in  cost  of  power  generation,  thus 
virtually  depriving  the  surrounding  communities  of  the  ad¬ 
vantages  of  proximity  to  the  natural  resource,  can  not  be 

conceded.  The  benefits  that  flow  from  the  utilization  bv  the 

% 

community  of  either  an  advantageous  water-power  site  or 
a  cheap  fuel  supply  should  redound  to  that  com- 
56  munity. 

At  present,  whether  the  one  source  of  energy  or 
the  other  is  used  depends  upon  the  local  availability  of 
water  powter  or  fuel,  relative  costs  of  equipment,  and  other 
economies  of  using  one  as  against  the  other  for  the  partic¬ 
ular  locality.  The  purpose  of  the  Federal  water-power 
act  has  been  to  encourage  the  development  of  low-cost 
water-power  projects  located  on  public  lands  or  otherwise 
subject  to  Federal  jurisdiction  and  to  assure  the  consum¬ 
ing  public  of  the  resulting  benefits.  If,  however,  the  li¬ 
censee  here  is  permitted  to  inflate  the  valuation  of  its  water¬ 
power  properties  through  the  capitalization  of  the  claimed 
savings,  those  benefits  vanish  and  the  legislation  of  1920 
largely  fails  of  its  purpose.  Indeed,  early  in  the  consider¬ 
ation  of  the  water-power  bill  by  Congress,  this  same  theory 
of  capitalizing  the  difference  between  cost  of  steam  power 
and  of  hydroelectric  power  was  opposed  on  this  same 
ground  (Hearings  on  H.  R.  14893,  63rd  Congress,  2d  Ses¬ 
sion,  pp.  332-334),  and  the  intervening  18  years  have  only 
strengthened  the  argument  against  that  theory. 

In  determining  the  respective  equities  of  the  licensee  and 
the  consuming  public,  the  essential  prepiise  is  that  the  li¬ 
censee  shall  obtain  a  proper  and  fair  return  on  his  capital 
investment  and  no  more.  This  principle  of  measuring  the 
investment  by  the  actual  original  costs  legitimately  in¬ 
curred  was  embodied  in  the  Federal  water-power  act,  which 
limits  the  value  to  be  ascribed  to  water  rights  and  lands  “to 
the  actual  reasonable  cost  thereof  at  the  time  of  acquisition 
by  the  licensee.’ ’  Determination  of  the  valuation  is  thus 
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put  on  the  factual  basis  of  establishing  the  actual  costs,  or 
“the  amount  of  money  which  has  been  honestly  and  wisely 
invested,”  to  which  simple  question,  “the  mind  of  a 
DY  practical  man  instinctively  turns  for  first  guidance,” 
to  quote  the  words  of  an  early  decision  of  the  Cali¬ 
fornia  Commission.  (6  Calif.  R.  R.  Comm.  1914). 

On  this  basis  of  actual  historic  fact,  the  amount  of  monev 
wisely  invested  in  the  necessary,  tangible  properties  is  as¬ 
certained.  Thus  certain  intangibles  are  not  capitalized, 
even  though  they  deserve  to  be  taken  into  account.  Such 
elements  are  the  financial  risks  involved  in  the  venture, 
the  creative  skill  in  planning  the  project,  the  engineering 
efficiency  in  its  operation.  All  these  are  necessarily  to  be 
considered,  yet  they  are  not  elements  that  can  prpperly  be 
capitalized.  Rather  they  are  considerations  which  should 
enter  into  the  determination  of  the  proper  rate  df  return. 
This  rate  of  return  should  be  fixed  high  enough  to  attract 
sufficient  capital  into  the  industry,  to  reward  th^  efficient 
and  skillful  management,  and  to  put  a  premium  or  creative 
skill  in  the  interest  of  all.  The  cost  of  the  tangible  proper¬ 
ties  can  be  determined  and  the  Commission  can  b^  assured 
that  the  industry  having  acquired  them  will  continue  to  hold 
and  use  them,  but  there  is  no  assurance  that  th|e  mental 
talent  going  into  a  project,  if  it  were  capitalized,  Vould  re¬ 
main  an  asset.  Adequate  provision  can  and  should  be  made 
for  compensating  such  elements  of  a  going  concern  that  bet¬ 
ter  the  service  and  increase  the  earnings  by  providing  for 
a  return  over  and  above  the  current  interest  rates  for  mere 
capital  in  the  money  market. 

Indeed,  the  rate  of  return  upon  a  project  may  well  change 
with  the  general  trend  of  money  rates.  The  capitalization 
having  been  once  determined  on  the  basis  of  money  ac¬ 
tually  invested,  full  justice  can  be  done  to  investors,  even 
in  the  face  of  changing  price  levels,  by  a  proper  reg- 
58  ulation  of  the  rate  of  return.  The  original  capitali¬ 
zation  would  remain  constant,  except  for  ret  irements, 
additions,  or  betterments ;  variables  due  to  changing  condi¬ 
tions  would  then  affect  only  the  rate.  Current  Operating 
revenues  should  pay  a  rate  of  return  justified  by  current 
conditions.  Justice  to  investor  and  customer  ali^e  can  be 
accomplished  only  through  valuation  of  tangibles  based  on 
historic  facts,  with  a  rate  of  return  that  takes  into  account 
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the  intangible  conditions,  which  vary  with  the  passage  of 
time.  Capitalizing  intangibles  can  lead  only  to  trouble  for 
the  investors  who  may  later  buy  “securities”  at  transient 
or  imaginary  values.  It  is  to  introduce  stabilitv  of  values 
that  the  Federal  water  power  act  places  definite  restric¬ 
tions  upon  the  accounting  procedure  of  the  Federal  Power 
Commission. 

Dixie  Fee 

The  question  of  allowing  a  fee  to  the  Dixie  Construction 
Company  as  a  profit,  on  account  of  services  rendered,  di¬ 
rectly  affects  the  public  interest.  Even  if  the  fee  claimed 
is  admitted  as  reasonable  in  amount,  its  justification  in  fact 
must  be  determined.  Even  though  the  construction  com¬ 
pany  may  have  been  organized  with  no  intent  to  defraud, 
the  later  contract  entered  into  by  officials  common  to  both 
companies  prompts  inquiry  as  to  purpose  and  motive.  The 
legal  forde  and  ethical  quality  of  underlying  but  unex¬ 
pressed  considerations  may  properly  be  questioned  when 
there  is,  at  the  time  of  the  contract,  common  control  of  both 
parties  to  the  contract.  The  evident  and  admitted  affilia¬ 
tion,  if  not  identity,  of  the  makers  of  this  alleged  two-party 
contract  surely  places  upon  them  a  burden  of  proof  as  to 
the  propriety  of  any  payment  of  profit. 

In  my  concurrence  in  the  reasons  set  forth  in  the  opinion 
of  the  Commission,  I  have  also  been  impelled,  in  the  absence 
of  conclusive  evidence  as  to  the  motive,  to  place  much 
59  weight  upon  the  possible  results  of  the  use  of  this 
interlocking  contract — results  that  must  have  been 
clearly  foreseen  by  the  contracting  officials.  The  inclusion 
in  the  contract  of  provision  for  a  fee  representing  a  profit 
obviously  had  a  purpose,  which  would  find  its  ultimate  ac¬ 
complishment  in  an  addition  of  3  per  cent  to  the  construc¬ 
tion  cost  of  the  Mitchell  Dam — and  for  what  advantage  to 
the  parties  in  interest?  This  question  remains  without  a 
satisfactory  answer  in  either  the  evidence  or  the  arguments 
presented  in  support  of  the  claim. 

It  is  far  from  sufficient  explanation  that  the  transaction 
is  only  a  bookkeeping  matter  between  two  closely  affiliated 
companies,  that  the  profit  was  a  fair  one  and  anyway  did 
not  go  outside  the  common  interest.  The  true  function  of 
bookkeeping  is  to  expose  such  transactions  in  their  true 
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light  and  to  keep  all  items  in  the  proper  classification.  As 
a  basic  principle,  in  accounting  as  in  law,  doing  by  indirec¬ 
tion  can  not  make  right  what  is  wrong  if  done  directly. 

Strict  stewardship  over  funds  derived  from  the  sale  of 
securities  imposes  upon  the  directors  and  officers  of  a  public 
utility  the  duty  of  keeping  absolutely  distinct  tile  capital 
account  and  the  income  account.  The  investor’s  qollar  has 
but  one  proper  place  on  a  power  company’s  balance  sheet, 
and  that  is  where  it  is  shown  to  have  been  used  in  the  crea¬ 
tion  of  revenue-producing  property  to  be  devoted  to  the 
public-utility  business.  When  any  part,  even  3  cents,  of 
the  investor’s  dollar  strays  into  other  classifications  of  ex¬ 
penditures,  some  responsible  officer  has  failed  in  [his  duty, 
and  especially  recreant  are  those  who  divert  money  re¬ 
ceived  from  sales  of  securities  into  the  channel  of  current 
income. 

There  is  possible  danger  that  corporate  transac- 
60  tions  possessing  many  points  of  likeness  to  graft 
may  lose  all  sinister  aspect  when  they  are  shown  to 
lack  the  personal  element.  Were  the  company  officers  as 
individuals  the  ultimate  beneficiaries  of  this  profit,  claimed 
by  the  Dixie  Company,  few  today  would  contend  that  the 
transaction  was  not  tantamount  to  fraud  againsi:  the  Ala¬ 
bama  Company  in  that  they  were  the  responsible  officers 
of  that  company.  Yet  that  type  of  transfer  from  a  company 
treasury  to  the  pockets  of  its  officers  was  once  Commonly 
defended  with  the  same  plea  that  no  higher  costs  to  the 
company  ^vere  involved.  (K.  C.  So.  Ry.  Co  et  al.,  75  I.  C.  C. 
223-233) 

In  the  present  case  no  direct  personal  gain  to  tpe  officers 
was  implied,  yet  the  effect  of  the  allowance  of  the  fee  would 
be  a  charge  to  the  capital  account  of  the  Alabama  Company, 
carrying  an  annual  interest  charge  which  would  Ifiave  to  be 
met  by  increased  rates.  Thus,  the  net  result  woujld  be  that 
while  the  original  fee  returns  to  the  Alabama  Company  or 
its  successors  in  the  form  of  dividends  from  the  Dixie  Com¬ 
pany,  the  fixed  capital  increment  which  it  incur^  remains 
in  the  rate  base  as  a  perpetual  burden  on  the  donsuming 
public. 

The  recognized  principle  that  4 ‘corporate  opportunity 
*  *  *  may  be  exploited  *  *  *  only  in  the  equal  interests  of 
the  corporation  itself  or  in  the  rateable  interest  [of  all  the 
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stockholders  ’  ’  (Berle,  Columbia  Law  Review,  January, 
1929,  p.  36)  might  well  be  extended  in  the  case  of  public 
utilities  to  protect  equitably  the  interests  of  both  the  com¬ 
pany’s  customers  and  its  stockholders.  Whether  or  not  any 
case  has  yet  presented  for  judicial  determination  this  some¬ 
what  refined  application  of  the  recognized  principle  that 
the  benefits  from  corporate  opportunity  must  accrue  to  the 
corporate  group,  obviously  it  would  be  difficult  to 

61  justify  the  use  of  a  subsidiary  company  to  enable 
stockholders  to  profit  by  means  of  an  addition  to  the 

capital  account,  such  as  that  represented  by  the  fee  claimed 
by  the  Dixie  Company. 

In  purpose  and  in  effect,  the  transaction  would  do  vio¬ 
lence  to  the  essential  purpose  of  public  regulation.  For 
this  reasoh  I  can  not  consent  to  any  approval  of  the  pro¬ 
posed  method  of  placing  upon  the  capital  structure  of  the 
Alabama  Power  Company,  by  means  of  what  is  essentially 
an  intra-corporate  contract,  the  burden  of  $183,540.15  in 
addition  to  all  actual  legitimate  expenditures  in  the  con¬ 
struction  of  the  Mitchell  Dam. 

McNinch,  Commissioner.  (Concurring  and  Dissenting) 

The  total  claim  of  the  licensee,  Alabama  Power  Company, 
as  the  eo^t  of  the  Mitchell  Dam  Project  is  $10,646,056.76. 
Of  this  amount  the  Commission  allows  and  approves  $6,- 
173,576.82,  plus  interest  to  be  calculated  as  directed. 

I  concur  fully  in  the  determination  of  each  item  of  cost 
as  set  forth  in  the  Commission  opinion,  except  one,  “or¬ 
ganization  expense,”  $152,814.31,  and  my  reasons  for  dis¬ 
senting  as  to  this  item  appear  herein  later. 

The  Commission  opinion  sets  forth  reasons  and  consider¬ 
ations  moving  us  to  unanimous  action  and  united  expres¬ 
sion.  But  since  a  joint  opinion  obviously  affords  no  oppor¬ 
tunity  to  convey  individual  opinions,  and  because  our  de¬ 
terminations  of  certain  highly  important  questions,  for  the 
first  time,  in  this  case,  may  become  precedents,  I  now  de¬ 
sire  to  discuss  some  of  these  matters  with  the  freedom  of 
personal  expression. 

62  J  urisdiction. 

I.  In  its  briefs  the  licensee  denies  that  the  Commission 
has  any  authority,  under  the  Federal  Water  Power  Act,  to 
make  at  this  time  an  order,  allowing  or  disallowing,  any 


F.  R.  MCNINCH,  C.  L.  DRAPER,  B.  MANLY,  ET  A|L.  45 

item  of  cost  claimed  as  a  part  of  the  cost  of  Mitchell  Dam 
project.  By  ingenious  argument  it  seeks  to  differentiate 
this  contention  from  that  of  the  Clarion  River  Po^ver  Com¬ 
pany  in  a  suit  to  enjoin  the  Commission  from  folding  a 
hearing  and  proceeding  to  investigate  the  cost  of  its  proj¬ 
ect.  Licensee  does  not  question  the  authority  of  khe  Com¬ 
mission  to  hold  hearings  and  receive  evidence,  as  did  the 
Clarion  River  Power  Company,  but  takes  what  is,  to  me,  an 
even  less  tenable  position,  which,  however  plausibly  stated, 
means,  that  while  the  Commission  may  receive  [evidence, 
oral  and  documentary,  it  must  not  follow  the  leadings  of 
this  evidence  in  quest  of  the  truth,  and  that  particularly  it 
should  not  make  any  record  of  conclusions  and  convictions 
to  which  it  was  inevitably  impelled  by  such  evidence;  that 
it  can  onlv  burv  this  record  of  evidence  in  the  government 
archives  subject  to  resurrection  and  consideration  in  the 
distant  future.  This  is,  to  me,  reductio  ad  absurdum. 

I  perceive  no  real  distinction  in  principle  or  effect  be¬ 
tween  the  position  the  licensee  takes  and  that  of  tl^e  Clarion 
River  Power  Company.  At  best  it  is  a  “  distinction  with¬ 
out  a  difference/  ’  for  the  opinion  in  that  case  bV  Justice 
Adkins  of  the  Supreme  Court  of  the  District  of  (polumbia, 
affirmed  by  the  Court  of  Appeals,  recites  that  : 

“.  .  .  this  suit  was  filed  to  restrain  defendants  f^om  exer¬ 
cising  any  jurisdiction  to  hold  such  hearing  or  to  make  any 
adjudication  with  reference  to  the  cost  of  such  project ,  or 
to  require  plaintiff  to  omit,  from  its  capital  accounts  any 
item  of  cost  therein (Emphasis  mine). 

Hence  it  appears  that  the  identical  question  raised 
63  in  the  instant  case  was  squarely  raised  and  decided 
in  the  Clarion  River  case.  The  Court  further  said : 

‘  *  I  am  of  the  opinion  that  it  was  the  intention  of  Congress 
to  give  the  Commission  power  to  make  this  determination 
upon  completion  of  a  project  and  from  year  to  y^ear  there¬ 
after;  that  such  power  is  necessary  to  the  administration 
of  the  statute;  that  such  power  was  conferred  by  the  sta¬ 
tute.”  (Emphasis  mine). 

Several  provisions  of  the  statute  support  this  view,  but 
one  alone  is  sufficient  and  we  find  in  Section  4  (al)  this  ex¬ 
press  delegation  of  authority  by  Congress  to  the  Commis¬ 
sion,  “in  order  to  aid  the  Commission  in  determining  the 
net  investment  of  licensee  in  any  project,  the  licensee  shall, 
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upon  oath,  within  a  reasonable  period  of  time ,  to  be  fixed 
by  the  Commission,  after  the  construction  of  the  original 
project  or  any  addition  thereto  or  betterment  thereof,  file 
with  the  Commission  *  *  *  a  statement  in  duplicate  show¬ 
ing  the  actual,  original  cost  of  construction  of  such  proj¬ 
ect  *  *  *.  The  licensee  shall  grant  to  the  Commission  or 
its  duly  authorized  agent  or  agents  at  all  reasonable  times 
free  access  to  such  project,  addition,  or  betterment,  and  to 
all  *  *  *  accounts,  books,  records  and  all  other  papers  and 
documents  relating  thereto.”  (Emphasis  mine). 

It  is  a  familiar  principle  of  law  that  a  legislative  decla¬ 
ration  of  duty  to  be  performed  or  power  to  be  exercised  is 
an  adequate  grant  of  authority  to  do  all  things  which  by 
necessary  implication  are  required  in  performance  of  the 
delegated  duty. 

The  licensee  undertakes  to  dispose  of  this  and  analogous 
provisions  of  the  statute  by  contending  that  “the  ultimate 
purpose  of  ascertaining  the  net  investment  *  *  *  in 
64  this  project,  is  to  ascertain  the  compensation  which 
shall  be  paid  for  the  taking  of  its  property”  at  the 
expiration  of  the  license.  The  contention  that  this  is  an 
“ultimate  purpose”  is  correct,  but  there  are  both  immedi¬ 
ate  and  intermediate  purposes  which  make  it  imperative 
that  the  Commission,  as  soon  as  practicable,  ascertain  the 
cost  of  a  project  and  thereafter,  from  time  to  time,  by  deter¬ 
minations  on  betterments  and  additions,  and  of  deprecia¬ 
tion  and  reserves,  keep  the  capital  investment  current. 
Some  of  these  purposes  are : 

(a)  Under  certain  circumstances,  defined  in  the  statute, 
this  Commission  may  at  any  time  be  under  the  duty  of 
regulating  the  rates,  services  and  securities  of  a  licensee  and 
such  action  would  be  directly  affected  by  the  cost  of  the 
project  afe  determined  by  the  Commission.  Present  de¬ 
terminations  are  also  necessary  in  order  that  the  interests 
of  both  customers  and  owners  of  securities  of  a  company 
may  immediately  and  continuously  be  protected  against  fic¬ 
titious  inflation  of  capital  investment. 

(b)  While  the  statute  provides  for  the  development  of 
hydroelectric  power  by  private  capital,  it  expressly  forbids 
excessive  profits  and  makes  provision  that  if,  notwithstand¬ 
ing  regulation,  exorbitant  profits  are  made,  such  profits 
shall  be  recaptured  and  applied  as  a  reserve  to  reduce  the 
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net  investment.  Such  purpose  can  only  be  effected  by  a 
previous  determination  of  the  investment  as  a  measure  or 
standard  by  which  to  determine  whether  or  not  excessive 
profits  are  made. 

(c)  Even  for  the  admitted  “ultimate  purpose’’  of  re¬ 
capture,  a  present  determination  of  the  cost  of  the  project 
is  essential  as  a  basis  for  the  system  of  accounting 

65  required  by  the  Commission  in  order  thaj  fluctua¬ 
tions  in  capital  investment  may  be  currently  Jrecorded 

to  the  end  that  at  the  recapture  period  the  then  historic  and 
actual  cost  of  the  project  will  be  a  matter  of  record}. 

On  page  15  of  the  licensee’s  original  brief  the  4rgument 
is  made  that  any  order  or  determination  by  the  Commis¬ 
sion,  whether  erroneous  or  not,  could  not  be  reviewed  ear¬ 
lier  than  twenty  years  and  perhaps  not  until  the  ekpiration 
of  the  license  and  that  “adequate  review  of  the  factors  on 
which  such  order  was  based,  would,  of  course,  b^  at  that 
time  impossible,  since  all  of  the  investigations  of  the  Com¬ 
mission  are  not  of  record.  In  such  case  the  presumption  in 
favor  of  administrative  findings  would  be  practically  im¬ 
possible  to  overcome.”  If  “adequate  review”  6ould  not 
be  had  at  such  distant  time  on  a  record  of  evidence,  supple¬ 
mented  by  a  record  of  conclusions  and  findings  njiade  con¬ 
temporaneously  by  the  Commission  which  heard  the  evi¬ 
dence,  observed  the  demeanor  of  the  witnesses,  scrutinized, 
in  person  or  by  its  agents,  the  originals  of  book  eiitries  and 
record  data,  a  fortiori,  it  would  be  more  difficult  for  a  suc¬ 
cessor  Commission  or  a  Court  to  then  accurately  [settle  the 
many  perplexing  questions  of  fact  and  law  involved,  on  a 
bare  record  of  evidence  devitalized  by  age.  And  if  the 
Commission’s  decision,  unreviewed,  would  raise  any  pre¬ 
sumption  of  correctness  as  argued  by  licensee,  n^ay  it  not 
be  said  with  equal  force  that  the  company’s  clairji  of  cost, 
made  under  the  sanction  of  oath,  in  regard  to  matters  as  to 
which  it  has  peculiar  knowledge,  and  in  the  meantime  un¬ 
censored  or  unchallenged,  might  later  raise  a  presumption 
that  such  claim  was  just  and  right? 

It  is  not  to  be  doubted  that  Congjress  was 

66  prompted,  at  least  in  part,  to  the  enactment  of  the 
Federal  Water  Power  Act  and  particularly  to  the 

inclusion  therein  of  the  procedure  for  promptly  investi¬ 
gating  and  determining  the  actual  original  cost  of]  projects, 
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by  its  knowledge  of  the  practice  by  some  water  power  com¬ 
panies  of  including  in  their  “capital  investment’ ’  unreal 
and  fabricated  cost  items.  Such  abuses  inevitably  result 
in  the  public  being  required  to  pay  earnings  upon  an  invest¬ 
ment  base  unsupported  by  fact,  and  purchasers  of  securi¬ 
ties  are  thus  misled  by  reliance  upon  fictitious  assets  be¬ 
hind  such  securities.  Every  consideration,  it  seems  to  me, 
supports  the  view  that  the  Commission  has  jurisdiction  and 
should  exercise  it  now. 

Without  attributing  to  licensee  any  purpose  to  resort  to 
obstructive  tactics  and  recognizing  fully  the  right  of  every 
citizen  to  have  every  conceived  right  freely  and  fully  pre¬ 
sented  to  the  Courts,  and  believing  that  effective  regulation 
is  beneficial  alike  to  the  power  companies,  its  customers  and 
security  holders,  I  am  persuaded  that  the  ultimate  success 
or  failure  of  regulation  is  largely  dependent  upon  two  fac¬ 
tors:  (a)  The  willingness,  even  desire,  of  the  companies  to 
have  all  of  their  affairs  fully  explored  and  honestly  regu¬ 
lated;  in  which  tedious  and  vexatious  process  they  will  co¬ 
operate  with  administrative  bodies  to  make  regulation  sim¬ 
pler,  less  expensive  and  more  expeditious;  (b)  That  on  the 
part  of  the  Commissions  and  administrative  bodies  there  be 
neither  autocratic  nor  bureaucratic  attitude,  no  invoking 
of  technicalities  to  the  denial  of  substantial  justice,  no  dis¬ 
position  to  meddle  in  the  purely  managerial  functions,  nor 
any  willingness  to  unjustly  contribute  to  a  loss  of 
67  public  confidence  in  any  particular  company  or  the 
industry  generally. 

I  do  not  share  the  opinion  of  many  that  regulation  has 
failed.  It  has  accomplished  much.  But  it  is  not  to  be 
denied  that  it  could  and  would  accomplish  more,  to  the  com¬ 
mon  benefit  of  power  companies  and  the  public  alike,  if  we 
could  have  more  of  the  spirit  of  cooperation  and  less  of 
antagonism.  Thus  would  come  a  kind  and  degree  of  regu¬ 
lation  which  would  be  protective  and  beneficial  to  every 
honest  interest  affected.  This  is  not  too  much  for  which 
to  hope  and  strive  with  a  measure  of  optimism  and  confi¬ 
dence. 

Cost  of  Lands ,  etc. 

II.  The  licensee  claimed  $3,500,000  as  the  cost  of  project 
lands,  whter  rights  and  franchises.  The  Commission  al- 
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lowed  $76,135.09  and  rejected  the  balance  of  the  claim.  The 
company  rests  its  claim  upon  two  separate  but  inteMepend- 
ant  contentions,  one  economic  and  the  other  legal. 

First,  it  builds  up  a  structure  of  economic  value  lor  these 
lands.  It  computes  the  potential  power  production  of  this 
project,  the  cost  of  producing  the  power,  and  the  income 
from  the  sale  of  the  power  at  prevailing  wholesale  rates. 
Against  this,  it  estimates  a  higher  cost  of  producing  a  like 
amount  of  power  by  the  steam  method.  It  then  capitalizes 
at  8%  the  income  differential,  or  savings,  between  steam 
and  water  power  methods,  and  contends  that  the  re- 
68  sultant  $3,500,000  is  the  value  of  these  lands  and 
water  rights  for  power  purposes. 

While  my  conclusions  as  to  the  cost  of  this  land  ^re  based 
upon  legal  rather  than  economic  considerations,  lieverthe- 
less  the  company’s  economic  argument  is,  in  my  judgment, 
fallacious  and  justifies  comment  thereon.  Viewed  most  fa¬ 
vorably,  it  is  based  not  upon  facts  but  upon  estimates  and 
assumptions.  No  such  foundation  of  “ shifting  safids”  can 
possibly  afford  security  for  the  superstructure  iof  value 
raised  thereon. 

Some  of  the  company’s  contentions,  either  mad^  directly 
or  by  necessary  implication,  which  I  cannot  accept},  are : 

(a)  That  it  has  a  right  to  capitalize  the  econoifiic  value 
inherent  in  the  water  power  site.  This  assumes  anj  absolute 
and  unqualified  ownership  in  a  great  natural  resource,  viz., 
the  inherent  water-power  in  a  navigable  stream.  !  Such  an 
assumption  is  contrary  to  fundamental  law,  as  it  denies  the 
paramount  public  interest  therein.  To  harness  And  hitch 
to  home  and  industry,  the  prancing,  leaping,  racing  horse 
power  coursing  down  our  navigable  streams  is| 
which  belongs  to  the  people.  Therefore,  savings 
costs  through  development  of  public  waters  belofig  to  the 
public  and  cannot  be  taken  from  it  and  given  to  tlhe  power 
company  in  the  guise  of  land  values. 

In  the  case  of  the  United  States  v.  Chandler -Dunbar  Com¬ 
pany,  229  U.  S.  53,  the  Supreme  Court  disallowed;  $550,000 
claimed  as  “the  present  money  value  of  the  rapids! and  falls 
to  the  Chandler-Dunbar  Company  as  riparian  ojwners  of 
the  shore  and  appurtenant  submerged  land”  (Jpage  74) 
which  had  been  allowed  by  the  lower  court  as  “Estimated 
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value  of  the  water  power’ ’  (page  58).  The  Court 

69  further  said  44  that  the  running  water  in  a  great  navi¬ 
gable  stream  is  capable  of  private  ownership  is  in¬ 
conceivable”  (page  69)  and  that  since  4 4 These  4 additional’ 
values  were  based  upon  the  erroneous  hypothesis  that  that 
company  had  a  private  property  interest  in  the  water  power 
of  the  river  *  *  ”  and  that  since  the  claimant,  as  riparian 
owner,  4  4  had  no  such  vested  property  right  in  the  water 
power  inherent  in  the  falls  and  rapids  of  the  river,  and  no 
right  to  place  in  the  river  the  works  essential  to  any  prac¬ 
tical  use  of  the  flow  of  the  river,  the  government  cannot  be 
justly  required  to  pay  for  an  element  of  value  which  did 
not  inhere  in  these  parcels  as  upland.  The  government  had 
dominion  over  the  water  power  of  the  rapids  and  falls  and 
cannot  be  required  to  pay  any  hypothetical  additional  value 
to  a  riparian  owner  who  had  no  right  to  appropriate  the 
current  to1  his  own  commercial  use.  These  additional  val¬ 
ues  represent,  therefore,  no  actual  loss,  and  there  would 
be  no  justice  in  paying  for  a  loss  suffered  by  no  one  in 
fact.”  (page  76). 

Since  a  riparian  owner  has  only  a  qualified  title  in  the 
banks  and  bed  of  a  navigable  stream  and  cannot,  by  virtue 
of  any  right  of  ownership,  develop  the  water  power  inher¬ 
ent  therein,  it  follows  that  it  can  neither  sell  nor  buy  4 4 these 
additional  values”  inherent  in  the  potential  power  in  pub¬ 
lic  waters.  This  peculiar  value,  imparted  by  nature,  is  the 
heritage  of  the  people. 

The  Mitchell  Dam  Project  is  on  the  Coosa  River,  a  navi¬ 
gable  stream,  and  the  water  power  could  only  be  developed 
through  government  franchise  or  license.  Congress  effec¬ 
tively  protected  the  public  interest  in  this  and  all  like  public 
property  by  providing  in  Section  14  of  the  Federal  Water 
Power  Act  that  there  shall  not  be  included  in  the  net 

70  investment  of  any  project  any  evaluation  of  the  li¬ 
cense  or  of  any  government  property  covered  by  the 

license.  It  further  limited  the  license  period  to  a  maximum 
of  fifty  years  and  made  specific  provision  for  the  recapture 
of  licensed  projects  at  the  expiration  of  the  license,  at  the 
option  of  the  government,  upon  payment  of  only  net  in¬ 
vestment,  not  to  exceed  the  then  fair  value  of  the  project. 
With  such  legislative  declaration  of  enlightened  public 
policy,  this  Commission  would  be  recreant  to  its  public  duty 
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as  trustee  for  the  conservation  and  administration  of  these 
natural  resources  if  it  should  knowingly  permit,  through 
any  devise,  whether  economic  or  legal,  the  exploitation  of 
this  public  wealth  for  private  profit,  to  the  denial  of  a  fair 
and  just  participation  therein  by  society. 

Even  if  it  be  admitted,  for  the  sake  of  argument,  |that  the 
power  company  has  the  absolute,  unqualified  title  [to  these 
waters,  still  the  calculations  submitted  in  evidencej  assume 
as  facts,  over  a  long  period  of  time,  certain  inconstant 
elements  which  are  continuously  changing  and  hav^  no  fix¬ 
ity.  For  illustration,  the  cost  of  coal  may  now  be  ascer¬ 
tained,  but  in  the  course  of  time  that  cost  may  increase  or 
decrease,  to  what  extent  no  one  can  foretell.  Again,  the 
present  efficiency  of  the  steam  plant  is  constantly  j  increas¬ 
ing,  as  is  also  the  efficiency  of  water  power  generation,  but 
we  dare  not  conclude  as  a  fact  that  the  present  ratios  of  cost 
and  efficiency  will  continue  constant  and  unvarying.  Fu¬ 
ture  advances  in  science  probably  will  affect  this  economic 
equation.  How  and  to  what  degree  we  cannot  foresee. 
71  I  can  not  base  a  decision  of  fact  on  ever,  factual 
probabilities.  Yet  I  must  follow  the  guesse^  and  as¬ 
sumptions  of  facts  by  licensee  if  I  accept  its  theory!  of  u eco¬ 
nomic  value.  ’ 9 

Again,  this  complex  synthesis  by  the  company  necessarily 
includes  the  further  enigmatical  elements  of  an  assumed 
constant  and  uninterrupted  demand  for  an  output  of  power 
by  the  hydroelectric  process,  which,  as  to  both  volume  and 
constancy,  can  only  be  estimated.  These  are  not  fjacts,  but 
only  assumptions  piled  upon  assumptions.  Changing  so¬ 
cial,  economic,  and  natural  conditions  may  and  iprobably 
will  affect,  in  an  unknown  and  unknowable  degree,  both  pro¬ 
duction  and  consumption.  This  leaves  us  in  the  domain  of 
uncertainty  without  factual  guides. 

Yet  another  postulate  by  the  licensee  is  that  th^  prevail¬ 
ing  rate  in  1913,  at  which  the  sale  of  this  estimated  power 
was  calculated,  will  remain  static.  This,  to  say  the  least, 
implies  a  rather  pessimistic  prophecy  against  puqlic  inter¬ 
est.  Through  substantial  rate  reductions  since  th^n  we  al¬ 
ready  know  this  to  be  false  prophecy.  Indeed,  it  may  be 
reasonably  expected  that  with  the  contributions  o:t  science, 
increased  efficiency  in  management  and  operation,  increased 
consumption,  and  the  influence  of  regulation,  power  price 
levels  may  yet  be  substantially  lowered. 
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From  all  of  which  it  is  therefore  evident  that  many  im¬ 
portant  elements,  treated  as  facts,  entering  into  the  syn¬ 
thetic  value  claimed  by  the  company,  are  subject  to  kaleido¬ 
scopic  change  and  are  therefore  unreliable  as  criteria  of 
value. 

The  licensee,  contending  that  it  has  established  the  valua¬ 
tion  of  these  lands,  next  proceeds  to  its  further  contention 
that  the  cost  to  the  licensee  of  these  lands  is  equal 

72  to  the  said  value.  In  support  of  this  contention  it 
argues  that  the  merger  in  1913  of  the  Alabama 

Power  Company,  which  owned  most  of  the  lands  necessary 
for  this  project,  and  four  other  corporations,  some  of  which 
owned  parcels  of  lands  necessary  to  this  project,  all  ad¬ 
mittedly  affiliates  and  wholly  owned  and  controlled  by  the 
Alabama  Traction  Light  and  Power  Company,  Ltd.,  ef¬ 
fected  a  new  corporate  entity  of  the  same  name,  Alabama 
Power  Company,  and  thereby  vested  in  it  title  to  the  proj¬ 
ect  lands  at  a  cost  of  $3,500,000  to  the  new  corporation, 
which  cost  was  paid  partly  in  cash  and  partly  by  exchanges 
of  stock. 

The  legal  effect  of  this  merger  is  fully  discussed  in  the 
Commission  opinion  and,  concurring,  as  I  do,  in  both  the 
reasoning  and  the  conclusion  therein  that  no  new  corporate 
entity  was  effected,  I  confine  my  discussion  of  this  subject 
to  additional  considerations  which  influenced  my  judgment. 

It  is  significant  to  me  that  in  the  merger  agreement  of 
1913,  prior  to  the  adoption  of  the  Federal  water  power  act 
in  1920,  the  merging  companies  solemnly  represented  to  the 
sovereign  State  of  Alabama  in  their  application  for  the 
merger  charter  that  the  four  companies,  naming  them, 

“  shall  be  merged  into  and  with  the  said  Alabama  Power 
Company  *  *  *  but  which  shall  not  be  a  new  corporation 

*  #  #  yy 

• 

And  further  that, 

“It  is  the  intention,  purpose  and  agreement  of  the  par¬ 
ties  that  the  Alabama  Power  Company  shall  be  and  is 
hereby  continued  in  existence  as  the  consolidated  corpora¬ 
tion  and  that  a  new  corporation  shall  not  be  formed  by  this 
agreement.  ’  ’ 

In  the  light  of  these  declarations  it  is  clear  that 

73  the  promoters  of  this  merger  not  only  did  not  intend 
to  create  a  new  corporation,  but  for  reasons  then 
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controlling  they  made  certain,  as  plainly  as  language  could 
express  it,  that  the  identity  of  the  Alabama  Power  Com¬ 
pany  should  not  be  affected  in  the  least.  For  the  licensee 
to  now  make  £  contention  in  direct  contradiction  of  the 
plain  terms  of  the  charter  naturally  suggests  inquiry  as  to 
what  motive  or  present  interest  would  prompt  such  a  “fast 
and  loose”  position.  Possibly  this  contention  is  designed 
to  meet  the  “cost”  requirements  of  the  statute,  adopted 
after  the  merger. 

The  Federal  water  power  act,  enacted  in  19201  defines 
“net  investment”  as  “the  actual,  legitimate  original  cost” 
and  in  Section  4  (a)  it  requires  licensees  to  file  a  itatment 
showing  the  “price  paid  for  water  rights,  rights  of  way, 
lands  or  interest  in  lands”  and  in  Section  14  still  further 
provides  that  “the  values  allowed  for  water  rights,  rights 
of  way,  lands  or  interest  in  lands  shall  not  be  in  excess  of 
the  actual,  reasonable  cost  thereof  at  the  time  of  the  acqui¬ 
sition  by  the  licensee.  ’  ’ 

By  applying  for  and  receiving  a  license  under  this  Act, 
the  Alabama  Power  Company  subjected  itself  ^:o  these 
statutory  requirements  and  must  therefore  show,  n^t  value, 
but  the  actual,  legitimate  original  cost  to  it  of  the  lands  in 
question.  If  it  should  now  admit  that  its  corporate  iden¬ 
tity  is  the  same  as  it  was  in  1913,  before  the  merger,  at 
which  time  it  owned  most  of  the  lands  involved  in  tjiis  proj¬ 
ect,  it  could  only  claim  or  show  such  consideration  as  it  ac¬ 
tually,  originally  paid  for  these  lands.  There  can  be  no 
escape  from  these  provisions  of  the  statute  by  defying  the 
continuity  of  the  corporate  existence,  for  both  the 
74  facts  and  the  law  plainly  identify  the  licensee  as  the 
Alabama  Power  Company  referred  to  in  the  merger 
charter  which  says  it  “shall  not  be  a  new  corporation.” 

But  even  if  it  be  admitted,  for  the  sake  of  argument,  that 
the  merger  of  these  affiliated  corporations  under  common 
control  resulted  in  the  creation  of  a  new  corporation,  I  am 
of  the  opinion  that  such  merger  could  not  create  any  new 
value  or  cost  for  these  lands  because  of  the  restrictive  pro¬ 
visions  of  the  statute  in  this  respect.  The  triple  Statutory 
rule  for  testing  the  cost  to  the  licensee  of  this  land  is  that 
such  cost  must  be  actual,  legitimate  and  original ;  actual,  as 
distinguished  from  fictitious  or  fabricated;  legitimate,  as 
opposed  to  collusive  or  unreasonable ;  and  original  as  for- 
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bidding,  by  intercorporate  trading  or  other  devices,  any 
added  costs.  These  and  like  statutory  safeguards  were  di¬ 
rected  by  Congress  toward  the  prevention  of  capital  infla¬ 
tion  through  merger  or  otherwise  and  such  considerations 
were  doubtless  the  rationale  of  the  adoption  of  the  Act. 

To  agree  that  the  magic  of  this  merger  could  multiply  the 
original  cost  of  water  power  lands  from  less  than  $100,000 
to  $3,500,000  would  be  to  attribute  to  the  corporation  the 
legendary  power  of  King  Midas,  who,  when  he  bathed  in  the 
Pactolus,  is  said  to  have  left  the  sands  of  the  river  ever 
after  full  of  gold. 

Dixie  Construction  Company  Fee 

The  licensee’s  claim  for  an  allowance  of  the  Dixie  Con¬ 
struction  Company  fee  of  $183,540.15  as  a  part  of  the  cap¬ 
ital  investment  is,  in  my  opinion,  properly  denied  by  the 
Commission,  for  reasons  set  out  in  the  opinion  in  chief,  viz., 
that  the  Dixie  Construction  Company  was  a  subsidiary  of 
and  wholly  owned  by  the  licensee,  that  the  officers  of 
75  th^  two  corporations  were  identical,  that  the  con¬ 
struction  company  was  no  more  than  a  department 
of  the  licensee  company,  that  no  good  reason  had  been 
showm  for  creating  the  separate  corporate  entity,  that  li¬ 
censee  could  not  have  claimed  a  profit  on  the  construction 
had  it  done  the  work  itself. 

It  is  interesting  further  to  note  that  the  construction  was 
done  under  a  blanket,  cost-plus  contract  and  the  evidence 
shows  that  the  parent  company  continuously  financed  the 
construction  operations;  that  there  was  complete  depend¬ 
ence  upon  and  subservience  to  the  will  of  the  parent  by  its 
child,  that  arm’s  length  bargaining  between  the  two  was 
impossible,  and  that  such  an  arrangement,  instead  of  effect¬ 
ing  economies,  would  more  likely  encourage  extravagance, 
since  increased  costs  would  mean  increase  of  fee,  which  fee, 
after  being  written  into  the  capital  investment  account, 
would,  in  turn,  be  paid  back  to  licensee  as  dividends  earned 
from  a  public  corporation  by  a  private  corporation  not  sub¬ 
ject  to  regulation.  Under  the  circumstances  the  allowance 
of  this  fee  would  seem  to  be  approving  the  passing  of  a 
bounty  by  the  left  hand  to  the  right  hand,  but  without  the 
Biblical  virtue  of  innocence  of  its  transfer. 
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An  additional  reason  influenced  me  to  the  denial  of  this 
fee,  viz.,  that  the  statute  requires  the  Commissioln  to  find 
the  actual  legitimate  original  cost  of  the  project,  which 
clearly  implies  that  no  profit  shall  be  allowed  oij  services 
rendered  by  licensee  itself,  nor  that  any  profit|  may  be 
tacked  on  by  employment  of  a  wholly-owned  subsidiary. 
This  precise  question  has  not  been  adjudicated  ubder  any 
statute  like  that  controlling  here,  providing  for  finding  ac¬ 
tual  cost,  as  distinguished  from  fair  value,  etc.  In|the  cases 
of  Smith  vs.  Illinois  Bell  Telephone  Company ,  282 
76  U.  S.  133  and  Western  Distributing  Conipany  vs. 

Public  Service  Commission  of  Kansas ,  285  tj.  S.  119, 
we  have  the  last  two  pronouncements  of  the  Supreme  Court 
on  intercorporate  contracts.  In  these  cases  the  subsidiary 
companies  were  wholly  owned  and  controlled  and  );he  terms 
of  the  contract  dictated  by  the  parent  companyj  and  the 
profit  of  the  subsidiary  returned  to  the  parent  coijapany,  as 
in  the  instant  case.  The  Court  was  concerned  wity  only  the 
first  provision,  namely,  that  there  was  common  control,  and 
held  that  this  fact  gave  the  State  commissions  th^  right  to 
know  and  consider  the  cost  of  the  services  to  the  parent 
company.  The  further  question,  whether  the  State  com¬ 
missions  had  the  right  to  exclude  all  profit  elements  or 
should  allow  a  reasonable  profit,  was  not  decided  by  the 
Court.  But  when  the  statute,  as  in  this  case,  expressly  pro¬ 
hibits  the  allowance  of  anything  more  than  the  “  actual 
legitimate  original  cost,”  I  am  of  the  opinion  thap  the  true 
inquiry  is:  What  is  the  out-of-pocket  cost  to  the  I  licensee? 
This  fact  found,  no  element  of  profit,  reasonable  or  other¬ 
wise,  direct  or  indirect,  should  be  added. 

Dissenting  Opinion 

My  dissent  from  the  Commission  opinion  in  allowing 
$152,814.31  as  “organization  expense”  goes  not  to  the  ap¬ 
proval  of  the  amount,  but  only  to  the  proper  classification 
of  expenses  incident  to  the  sale  of  preferred  stock.  Through 
oversight,  I  suppose,  this  item  was  not  originally  claimed 
by  the  licensee.  In  its  investigations  our  accounting  divi¬ 
sion  found  that  this  expenditure  had  been  made  and  set  it 
up  for  approval.  This  was  proper.  Any  other  course 
would  be  repugnant  to  our  sense  of  fair  play  and  justice. 
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The  only  question  I  raise  is:  Whether  this  expense,  un¬ 
der  a  correct  interpretation  of  the  statute  and  accounting 
rules  of  the  Commission,  should  be  classified  as  capi- 

77  tal  investment  or  be  amortized? 

The  Federal  Water  Power  Act,  Section  3,  defines 
“net  investment”  in  a  project  as  the  “actual  legitimate 
original  cost”,  plus  similar  cost  of  additions  thereto  and 
betterments  thereof  and  minus  depreciation  reserves  and 
certain  other  items  therein  set  out.  The  Commission’s  rule 
here  applicable  is  found  in  its  system  of  accounts,  Account 
301,  “Organization”,  and  provides  for  allowance  of  fees 
and  costs  incident  to  incorporating,  organizing  and  putting 
a  company  “in  readiness  to  do  business”;  also  payment  for 
services  of  promoters  and  counsel.  It  further  allows  “costs 
incident  to  preparing  and  filing  certificates  of  authorization 
of  increase  of  capital  stock  and  to  the  negotiation  and  is¬ 
suance  of  stock  thei’eunder,  and  of  preparing  and  filing  cer¬ 
tificates  of  amendment  of  articles  of  incorporation.  This 
account  should  not  include  any  discount  on  stocks  or  se¬ 
curities  issued  nor  should  it  include  any  cost  incident  to  ne¬ 
gotiating  loans  and  selling  bonds  or  other  evidences  of  in¬ 
debtedness.”  This  rule  is  to  be  interpreted  in  the  light  of 
the  statutory  requirements,  in  determining  whether  this 
preferred  stock  issue  expense  can  be  included  in  the  in¬ 
tangible  fixed  capital  accounts. 

It  is  my  opinion  that  where,  as  in  this  case,  the  cost  of 
construction  was  paid  in  cash,  the  statute  limits  the  Com¬ 
mission  to  inclusion  in  the  actual  legitimate  cost  of  the 
project  otf  only  the  actual  money  expended,  treating  as  ac¬ 
tual  expenditures  the  cash  funds  provided  for  construction 
purposes  plus  interest  thereon,  paid  or  accrued,  during  the 
construction  period,  and  a  proper  proportion  (that  assign¬ 
able  to  the  construction  period)  of  the  discount  and  expense 
incurred  in  providing  such  funds.  This  expense  of  $152,- 
814.31  was  not  and  could  not  have  been  actually  put 

78  into  construction,  as  it  is  admittedly  a  cost  of  ob¬ 
taining  a  certain  net  amount  of  money  which  was 

then  used  in  construction.  If  the  rule  appears  to  allow  as 
capital  investment  money  not  put  into  construction  nor  ex¬ 
pended  in  the  original  organization  of  the  company,  it  goes 
beyond  the  limitations  of  the  statute  and  to  that  extent  is 
invalid.  To  write  into  the  capital  investment  the  costs  of 
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obtaining  money  means  that  if  the  project  is  recaptured  the 
Federal  Government  or  other  new  owner  must  pay  this  ex¬ 
penditure  as  a  part  of  the  “net  investment”  but  would  not 
and  could  not  receive  in  return  for  such  payment  ^ny  tang¬ 
ible  property  or  any  interest  therein.  Furthermore,  the  in¬ 
clusion  of  this  amount  in  the  capital  investment  'vould  to 
that  extent  permanently  increase  the  rate  base.  "  am  un¬ 
able  to  find  in  the  statute  or  the  Commission’s  accounting 
rules,  as  limited  by  the  statute,  any  provision  either  requir¬ 
ing  or  supporting  such  procedure. 

But  even  if,  for  the  sake  of  argument,  the  rule  may  be 
interpreted  to  permit  such  inclusions,  I  am  of  the  opinion 
that  the  Commission  should  not  allow  this  item  ofj  expense 
as  a  part  of  the  fixed  capital,  for  the  reason  that  f}here  are 
no  allegations  or  evidence  before  it  to  show  that  [in  order 
to  issue  such  preferred  stock  it  was  necessary  forjthe  com¬ 
pany  to  incur  additional  expense  in  “preparing  and  filing 
certificates  of  authorization  to  increase  capital  spock  and 
the  negotiation  and  issue  of  stock  thereunder  ancjl  of  pre¬ 
paring  and  filing  certificates  of  amendments  of  articles  of 
incorporation.”  Failing  to  show  such  facts,  the  company 
has  failed  to  bring  this  expense  within  the  most  liberal  in¬ 
terpretation  of  this  Commission’s  accounting  rule, 

The  treatment  and  classification  of  costs  incident 
79  to  selling  the  preferred  stock  as  here  proposed  seem 
to  me  to  be  supported  by  our  accounting  rul^  No.  394, 
v’hich  provides,  in  substance,  that  discounts  and  Expenses 
incident  to  issuance  of  bonds  shall  only  be  charge^  to  fixed 
capital  upon  the  ratio  which  the  period  from  th^  date  of 
issuance  of  such  securities  to  the  date  of  completion  of  the 
project  bears  to  the  entire  life  of  the  securities  issued.  In 
other  words,  that  the  project  cost  shall  only  bear  jts  equit¬ 
able  proportion  of  the  expense  incurred  in  issuing  bonds, 
such  proportion  being  the  amount  equitably  assignable  to 
the  construction  period  when  consideration  is  givtn  to  the 
entire  life  of  the  bonds.  Since  the  construction  period  nor¬ 
mally  represents  but  a  small  fraction  of  the  term  i>r  life  of 
the  bond  issue,  the  result  is  that  only  a  very  smalf  portion 
of  the  expense  of  issue  is  chargeable  against  fixed  capital 
and  the  balance  is  required  to  be  amortized  out  of  income 
over  the  period  of  the  life  of  the  securities. 
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In  the  instant  case,  preferred  stocks,  instead  of  bonds, 
were  issued,  but  the  purpose  and  effect  was  the  same, 
namely,  to  raise  money  for  construction  purposes.  Admit¬ 
tedly,  if  bonds  instead  of  stock  had  been  issued  only  an 
equitable  and  small  part  of  the  cost  incident  thereto  could 
be  allowed  as  a  charge  to  fixed  capital.  The  principle 
should  govern  regardless  of  whether  bonds  or  stocks  are 
used  to  procure  the  money  and  of  the  further  fact  that 
capital  stock  has  no  maturity  date. 

For  these  reasons,  I  am  of  the  opinion  that  only  an  equi¬ 
table  portion  of  this  expenditure  should  be  included  in  fixed 
capital  and  that  the  balance  should  be  amortized  during  the 
license  period  of  fifty  years. 

80  Motion  for  Leave  to  File  Amended  Bill 

Filed  April  18,  1935 

*#*#*#### 

Comes  now  the  plaintiff  and  moves  the  Court  for  leave  to 
file,  as  its  amended  bill  herein,  the  document  hereto  an¬ 
nexed,  and  in  support  of  said  motion  shows  unto  the  Court 
as  follows: 

Since  the  filing  of  the  original  bill  of  complaint  herein, 
the  Court,  by  order  dated  June  24, 1933,  allowed  plaintiff  to 
amend  the  original  bill  by  adding  the  names  of  Basil 
Manly  and  Herbert  J.  Drane,  as  parties  defendant,  and  by 
making  appropriate  changes  in  the  terminology  of  para¬ 
graph  2  of  the  said  original  bill,  and  by  order  dated  Febru¬ 
ary  5,  1934,  the  Court  dismissed  the  amended  bill  as  to 
George  Otis  Smith,  who  had  resigned  as  a  member  of  the 
Federal  Power  Commission.  On  June  12, 1934  the  Senate  of 
the  United  States  confirmed  the  nomination  bv  the  President 
of  the  United  States  of  Clvde  L.  Seavev  of  California  as  a 

V  90 

member  of  the  Federal  Power  Commission,  and  he 

81  has  taken  the  oath  of  said  office  and  has  assumed 
the  duties  thereof.  It  is  to  include  the  said  Clyde  L. 

Seavey  as  a  party  defendant  that  this  motion  is  made.  The 
only  changes  in  the  bill,  as  heretofore  amended,  which  ap¬ 
pear  in  the  proposed  amended  bill  are :  to  add  the  name  of 
Clyde  L.  Seavey  as  a  party  defendant  in  the  caption  there¬ 
of  ;  to  add  said  name  as  a  party  defendant  in  paragraph  2, 
with  appropriate  allegations  as  to  his  citizenship;  and  to 
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incorporate  by  reference  only  the  exhibits  attached  to  the 
original  bill,  to  avoid  encumbering  the  record  vdth  addi¬ 
tional  copies  of  said  exhibits. 

On  the  granting  of  this  motion  the  parties  will  file  a 
stipulation  waiving  service  of  the  amended  petition  on  the 
defendants  and  agreeing  that  all  prior  proceedings,  mo¬ 
tions,  pleadings  and  orders  herein  shall  be  deemed  to  ap¬ 
pertain  to  this  amended  bill  and  said  defendant  Seavey 
for  all  purposes  of  this  suit. 

H.  C.  KILPATRICK 


Attorney  for  Plaifitiff 

Defendants  consent  to  the  entering  of  an  ordhr  in  ac¬ 
cordance  with  the  foregoing  motion  and  admit  service  of  a 
copy  of  said  amended  bill  upon  any  and  each  of  {hem. 

OSWALD  RYAN, 

Attorney  for  Defendants 

82  Order 


Filed  April  18  1935 

*  *  *  *  *  ■*  * 

This  cause  coming  on  to  be  heard  on  the  18th  day  of 
April,  1935,  upon  the  motion  filed  herein  by  thej  plaintiff 
for  leave  to  file  an  amended  bill  herein,  it  is  by  tjhe  Court 
this  18th  day  of  April,  1935, 

ORDERED,  that  the  said  motion  be  and  it  Aereby  is 
granted,  and  that  the  proposed  amended  bill  annexed  to 
said  motion  be  filed  herein. 

JAMES  M.  PROCTOfl 

Justice 

No  objection: 

OSWALD  RYAN 

Attorney  for  Defendants 

83  Amended  Bill  of  Complaint 

Filed  April  18  1935 

#  *  *  *  * 


To  the  Honorable  Judges  of  the  Supreme  Court  of  the 
District  of  Columbia,  Sitting  in  Equity: 

Alabama  Power  Company,  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  Alabama,  tyrings  its 
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bill  of  complaint  against  the  above  named  defendants,  all 
of  whom  are  residents  of  the  District  of  Columbia  as  here¬ 
inafter  more  fully  set  forth,  and  the  plaintiff  respectfully 
says  unto  this  Honorable  Court  as  follows : 

1.  The  plaintiff',  Alabama  Power  Company,  is  a  corpora¬ 
tion  duly  organized  and  existing  under  the  laws  of  the 
State  of  Alabama  and  is  engaged  in  the  business  of  manu¬ 
facture  and  sale  to  the  public  of  electric  energy  produced 
by  water  power  and  steam  as  a  motive  force.  The  plaintiff 
has  its  principal  office  in  the  City  of  Attalla,  Alabama,  and 
brings  this  suit  in  its  own  right. 

2.  The  defendants  Frank  R.  McNinch,  Claude  L.  Draper, 
Basil  Manly,  Herbert  J.  Dranc  and  Clvde  L.  Seavev  are 
the  members  who  compose  the  Federal  Power  Commission 
and  are  residents  of  the  District  of  Columbia.  Said  de¬ 
fendant  Frank  R.  McNinch  is  a  citizen  of  the  State  of 
North  Carolina;  Claude  L.  Draper  is  a  citizen  of  the  State 

of  Wyoming;  Basil  Manly  is  a  citizen  of  the  District 
84  of  Columbia;  Herbert  J.  Drane  is  a  citizen  of  the 

State  of  Florida;  and  Clyde  L.  Seavey  is  a  citizen 
of  the  State  of  California.  The  said  defendants  are  sued 
individually  and  in  their  capacity  as  members  of,  and  as 
composing,  the  Federal  Power  Commission. 

3.  The  defendants  above  named  are  and  each  of  them  is, 
as  hereinafter  more  fully  and  specifically  set  forth,  claim¬ 
ing  the  right  to  exercise  and  are  exercising*  and  threaten¬ 
ing  to  continue  to  exercise  certain  alleged  powders  and  au¬ 
thority  and  have  issued  a  purported  decision  and  order 
pursuant  to  said  alleged  powers  and  authority  claimed  by 
them  to  be  conferred  upon  them  under  the  Act  of  Congress 
of  June  10,  1920,  entitled  “the  Federal  Water  Pow*er  Act” 
and  amendments  thereto,  but  the  said  powers  and  author¬ 
ity  are  not  actually,  lawfully  or  constitutionally  conferred 
upon  them  by  said  act  and  amendments  thereto  or  any  other 
law  and  the  said  purported  order  and  decision  are  in  excess 
of  the  authority  conferred  by  law  and  are  based  upon  cer¬ 
tain  erroneous  constructions  of  law  hereinafter  more 
fully  set  out  and  upon  findings  of  fact  contrary  to  the  in¬ 
disputable  character  of  the  evidence  upon  which  said  order 
and  decision  are  based  and  wholly  without  support  in  such 
evidence  as  hereinafter  more  fully  set  out.  By  the  con¬ 
tinued  existence  of  said  purported  decision,  and  by  en- 
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forcement  of  said  purported  order  this  plaintiff  v^ill  be  ir 
reparably  damaged  as  hereinafter  more  particularly  set 
forth,  and  plaintiff  as  will  hereafter  more  particularly  ap¬ 
pear  is  without  adequate  remedy  at  law.  This  is 
a  civil  nature  arising  under  the  Constitution  of  tlje  United 
States  and  the  Act  of  Congress  approved  June  10,  1920, 
under  the  title  of  the  Federal  Water  Power  Act.  T^ie  matter 
in  controversy  exceeds  in  value  the  sum  of  Three  Thousand 
Dollars  ($3,000),  exclusive  of  interest  and  costs. 

4.  The  plaintiff  heretofore  on,  to-wit,  the  3rd  day  of 
November,  1920,  made  application  under  the  provisions  of 
the  Federal  Water  Power  Act  to  the  Federal  PoA^er  Com¬ 
mission  for  a  license  for  a  hydro-electric  project  on  the 
Coosa  River  in  the  State  of  Alabama  and  after  considera¬ 
tion  of  such  application  the  Commission  did  on  -  June  27, 
1921,  issue  a  license  to  the  plaintiff  for  such  project  re¬ 
ferred  to  in  the  record  of  the  Commission  ^t  Mitch- 

85  ell  Dam  Project  No.  82  and  hereinafter  sometimes 
called  the  project.  Said  license  with  the  exhibits 
and  amendments  thereto,  which  is  attached  to  the  original 
bill  filed  herein  on  May  31,  1933  as  Exhibit  A  thereof,  is 
adopted  by  reference  as  Exhibit  A  to  this  amejnded  bill 
and  made  a  part  hereof. 

5.  The  plaintiff  began  actual  physical  constructij 
project  August  1,  1921,  and  placed  the  project  in 
cial  operation  August  15,  1923. 

6.  As  required  by  Section  4  (a)  of  the  Federal  Water 
Power  Act  the  plaintiff  on  March  29,  1930,  filed  an  item¬ 
ized  and  verified  initial  cost  statement  in  duplicate  show¬ 
ing  the  actual  legitimate  cost  of  construction  of  ^uch  pro¬ 
ject  and  the  price  paid  for  water  rights,  rights  of  A^ay,  lands 
and  interests  in  land  constituting  part  of  the  project. 

7.  The  accounting  representatives  of  the  Commission 
filed  and  served  on  this  plaintiff  a  preliminary  accounting 
report  dated  May  31,  1930,  on  such  initial  cost  statement 
recommending  to  the  Commission  the  disallow4nce  and 
suspension  of  certain  items  of  cost  claimed  by  tliis  plain¬ 
tiff.  To  this  report  this  plaintiff  duly  filed  a  protest  deny¬ 
ing  the  jurisdiction  of  the  Commission  to  alter  the  initial 
cost  statement,  to  take  any  action  as  to  the  co^t  of  the 
project  in  any  way  binding  on  the  plaintiff,  or  to  ifiake  any 
adjudication  of  the  actual  legitimate  cost  of  the  project. 


!on  of  the 
commer- 
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The  plaintiff  also  protested  the  elimination  of  each  and 
every  item  proposed  for  disallowance.  Certain  of  these 
items  upon  submission  of  further  data  by  this  plaintiff 
were  partially  disposed  of  by  stipulation  adopted  by  the 
Commission  June  30,  1932. 

8.  The  items  of  cost  and  investment  claimed  by  the  plain¬ 
tiff  on  which  no  agreement  could  be  made  were  made  the 
subject  of  a  formal  hearing  before  the  Commission  begin¬ 
ning  December  2,  1931.  At  this  hearing  without  waiving 
its  protest  to  the  jurisdiction  of  the  Commission  the  plain¬ 
tiff  introduced  evidence  both  oral  and  documentary  in  sup¬ 
port  of  each  and  every  item  of  cost  in  controversy.  Such 
evidence  in  support  of  such  items  was  entirely  uncontra¬ 
dicted  and  undisputed.  The  cause  was  then  sub- 

86  mitted  to  the  Commission  on  briefs  and  oral  argu¬ 
ments.  Certain  stipulations  were  thereafter  made 
part  of  the  record  in  the  cause. 

9.  The  defendants,  purporting  to  act  as  the  Federal 
Power  Commission,  rendered  a  decision  dated  June  30, 
1932,  holding  that  the  Commission  had  jurisdiction  to 
adjudge  ind  determine  the  actual  legitimate  cost  of  the 
project  and  the  propriety  and  legitimacy  of  each  item  of 
cost  claimed  by  the  plaintiff  and  the  authority  and  juris¬ 
diction  to  allow  or  disallow  the  items  claimed  by  the  plain¬ 
tiff,  and  thereupon  purported  to  disallow  in  such  decision 
certain  items  of  cost  claimed  by  the  plaintiff  hereinafter 
more  specifically  set  out,  totaling  Three  Million  Seven  Hun¬ 
dred  Twenty-five  Thousand  Eight  Hundred  Ninety-five  Dol¬ 
lars  and  Sixty-four  Cents  ($3,725,895.64).  Upon  informa¬ 
tion  and  belief  plaintiff  avers  that  the  rendition  of  such 
decision  was  in  excess  of  the  authority  conferred  upon  the 
defendants  by  the  Federal  Water  Power  Act  or  any  other 
law,  deprives  the  plaintiff  of  rights  secured  to  it  by  said 
act  and  the  license  issued  to  the  plaintiff  thereunder  and 
deprives  the  plaintiff  of  property  without  due  process  of 
law  in  violation  of  the  Fifth  Amendment  to  the  Constitu¬ 
tion  of  the  United  States  and  also  deprives  the  plaintiff  of 
the  just  compensation  due  plaintiff  for  the  taking  of  its  pri¬ 
vate  property  for  public  use,  in  violation  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States.  Upon 
information  and  belief,  if  the  Federal  Water  Powder  Act 
purports  to  confer  upon  these  defendants  the  authority  to 
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render  such  decision  unreviewable  by  a  court,  said  jact  is  to 
that  extent  unconstitutional  and  void  as  a  deprivation  of 
adequate  judicial  adjudication  of  just  compensation  for  the 
taking*  of  private  property  as  aforesaid  and  as  an  j  attempt 
to  delegate  the  judicial  power  of  the  United  States  to  an 
administrative  tribunal. 

10.  The  defendants  in  the  decision  of  June  30,  1^32,  pur¬ 
ported  to  disallow  the  following  items  of  cost: 

1.  Taxes  . $  227.45 

2.  Dixie  Construction  Company  fee  183,540.15 

3.  Electric  energy  used  during 

construction  .  42,128.<)>4 

4.  Fixed  capital  not  classified  by 

prescribed  accounts .  3,500,000.|)0 

87  11.  The  item  numbered  1  in  paragraph  10  above 

and  purported  to  be  disallowed  by  the  decision  of 
June  30,  1932,  in  the  amount  of  $227.45  was  claimed  by  the 
plaintiff  for  taxes  assessed  by  the  State  of  Alabama  and 
actually  paid  on  lands  now  a  part  of  Mitchell  Danj  Project 
No.  82.  The  amount  was  purported  to  be  disallowed  for 
the  sole  reason  that  the  payments  were  made  priof  to  July 
1, 1918.  The  evidence  before  these  defendants  showed  with¬ 
out  dispute  that  the  amounts  claimed  by  the  plaintiff  were 
actually  paid  in  cash  to  the  State  of  Alabama  for  taxes 
lawfully  assessed  on  lands  now  a  part  of  the  pro  ject  and 
that  the  acquisition  of  these  lands  was  reasonable  and 
prudent  and  was  necessary  to  insure  the  future!  efficient 
development  of  the  water  power  of  the  Coosa  Riv^r.  Upon 
information  and  belief  the  action  of  defendants  in  purport¬ 
ing  to  disallow  this  item  is  based  upon  an  erroneous  con¬ 
struction  of  the  Federal  Water  Power  Act,  is  unauthorized 
by  said  act  and  is  in  excess  of,  and  an  arbitrary  ibuse  of, 
the  authority  conferred  upon  the  defendants  by  said  act. 
Upon  information  and  belief  if  the  Federal  Water  Power 
Act  purports  to  authorize  such  a  disallowance,  said  act  is  to 
that  extent  unconstitutional  and  void  as  a  denial  oi  the  just 
compensation  secured  to  the  plaintiff  by  the  Fifth  Amend¬ 
ment  to  the  Constitution  of  the  United  States. 

12.  For  the  same  reasons  set  out  in  paragraph  \l  above, 
the  defendants  purport  in  their  decision  of  June  30,  1932, 
to  disallow  interest  on  items  admitted  by  the  defendants 
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to  be  part  of  the  actual  legitimate  investment  in  the  project 
prior  to  July  1,  1918.  Plaintiff  maintains  as  will  be  herein¬ 
after  more  specifically  set  out  that  the  defendants  erred 
grossly  in  computing  the  principal  amount  of  such  expendi¬ 
ture  but  plaintiff  further  maintains  that  if  the  principal 
amount  computed  by  the  defendants  were  correct,  the  pur¬ 
ported  disallowance  of  interest  on  such  expenditures  prior 
to  July  1, 191S,  is  erroneous  on  the  same  grounds  alleged  in 
paragraph  11  above  for  the  reason  that  such  expenditures 
were  reasonable  at  the  time  such  expenditures  were  made 
and  were  necessary  to  insure  the  future  efficient  develop¬ 
ment  of  the  water  power  of  the  Coosa  River. 

13.  The  item  numbered  2  in  paragraph  10  above  in  the 
sum  of  $183,540.15,  purported  to  be  disallowed  by  the  de¬ 
fendants,  was  claimed  by  the  plaintiff  for  amounts 
S8  paid  by  the  plaintiff  to  Dixie  Construction  Company, 
a  corporation  lawfully  organized  and  existing  under 
the  laws  of  the  State  of  Delaware,  under  the  provisions  of 
a  contract  whereby  Dixie  Construction  Company  undertook 
to  construct  the  complete  physical  structure  of  the  project 
on  a  cost  plus  basis,  the  item  claimed  by  the  plaintiff  and 
purportedly  disallowed  by  the  defendants  being  a  fee  of 
three  per  cent,  of  the  actual  cost  of  such  construction.  A 
copy  of  ^aid  contract,  which  is  attached  to  the  original  bill 
filed  herein  on  May  31, 1933  as  Exhibit  B  thereof,  is  adopted 
bv  reference  as  Exhibit  B  to  this  amended  bill  and  made 
a  part  hereof.  Dixie  Construction  Company  actually  con¬ 
structed  the  project  according  to  the  terms  of  the  said 
contract  and  the  item  of  $183,540.15  was  actually  paid  to 
that  corporation  by  this  plaintiff.  The  work  so  performed 
by  Dixie  Construction  Company  was  performed  at  reason¬ 
able  cost  and  in  a  workmanlike  and  efficient  manner  and 
the  construction  of  the  project  by  Dixie  Construction  Com¬ 
pany  enabled  the  plaintiff  to  avoid  disadvantages  which 
would  have  been  attendant  upon  construction  by  the  plain¬ 
tiff  with  its  own  finances  and  personnel.  Plaintiff  avers  that 
said  contract  was  entered  into  by  the  parties  thereto  in 
good  faith  and  without  fraud  and  without  undue  influence 
or  domination  on  the  part  of  either  party  thereto ;  that  the 
amount  of  the  fee  which  the  plaintiff  agreed  to  pay  and  did 
pay  Dixie  Construction  Company  for  its  services  under  said 
contract  was  reasonable  in  amount  and  was  equal  to  or  less 
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than  the  amounts  fixed  for  similar  services  betweerk  parties 
dealing  with  each  other  independently  and  at  arm’£  length. 
The  capital  stock  of  Dixie  Construction  Company  from  the 
organization  of  the  company  in  1917  until  Januar^  1,  1922 
was  owned  by  the  plaintiff.  At  that  time  it  was  transferred 
to  an  affiliated  company  which  held  such  stock  throughout 
the  construction  of  the  project.  The  principal  officers  and 
directors  of  Dixie  Construction  Company  were  alsb  officers 
and  directors  of  the  plaintiff  with  the  exception  of  0.  G. 
Thurlow  who  was  Chief  Engineer  of  the  plaintiff.  Dixie 
Construction  Company  was  a  corporation  separate  from 
the  plaintiff  and  maintained  a  separate  personnel,!  records, 
and  conducted  a  separate  and  distinct  business  authorized 
by  its  charter.  The  defendants  purported!  in  their 
89  decision  of  June  30,  1932,  to  disallow  this  item 
claimed  by  the  plaintiff  for  the  reason  that  the  de¬ 
fendants  found  as  a  fact  that  the  plaintiff  maintained  Dixie 
Construction  Company  during  the  construction  ofj  this  and 
other  of  its  public  utility  projects  with  a  view  to  obtaining 
emoluments  and  profits  not  otherwise  allowable  under  the 
law,  and  for  the  further  reason  that  the  evidence  advanced 
by  the  plaintiff  to  show  the  necessity  for  entrusting  such 
construction  to  a  separate  corporation  were  not  convincing 
and  would  be  applicable  to  a  construction  department  of 
plaintiff’s  own  corporate  organization.  These  findings  were 
the  only  bases  for  the  purported  disallowance,  j  Plaintiff 
avers  that  each  of  these  findings  is  contrary  to  the  indis¬ 
putable  character  of  the  evidence,  and  was  wholly  without 
support  in  the  evidence  before  the  defendants,  j  Plaintiff 
further  avers  upon  information  and  belief  that  such  find¬ 
ings  and  each  of  them  and  the  purported  disallowance  of 
this  item  of  cost  claimed  by  the  plaintiff  are  based  upon  an 
erroneous  construction  of  the  Federal  Water  Povtar  Act,  a 
disregard  of  controlling  laws  of  the  States  of  [Delaware 
and  Alabama,  an  unlawful  interference  with  the  mjanagerial 
discretion  of  plaintiff’s  officers,  a  denial  of  the  liberty  to 
contract  and  a  denial  of  just  compensation  guaranteed  by 
the  Fifth  Amendment  to  the  Constitution  of  tile  United 
States. 

14.  The  item  numbered  3  in  paragraph  10  above  in  the 
sum  of  $42,128.04  is  a  part  of  an  item  of  cost  claimed  by 
the  plaintiff  in  the  sum  of  $72,788.92  for  electric  Energy  de- 
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livered  to  Dixie  Construction  Company  and  used  by  that 
company  ill  the  construction  of  the  project.  Such  electric 
energy  was  delivered  by  the  plaintiff  to  Dixie  Construction 
Company  under  the  regular  rate  schedule  applicable  to 
that  class  of  service  and  such  schedule  had  theretofore  been 
approved  by  the  Alabama  Public  Service  Commission,  a 
regulatory  body  having  authority  under  the  laws  of  the 
State  of  Alabama  to  fix  the  rates  chargeable  by  this  plain¬ 
tiff  for  said  service,  the  said  amount  of  $72,788.92,  being  the 
total  amount  payable  for  electric  energy  so  furnished  to 
Dixie  Construction  Company  under  said  approved  sched¬ 
ule.  Said  amount  was  paid  to  the  plaintiff  by  Dixie  Con¬ 
struction  Company  under  such  schedule.  The  laws  of  Ala¬ 
bama  prohibited  the  plaintiff  from  selling  such  elec- 
90  trie  energy  at  any  rate  other  than  that  fixed  in  said 
schedule.  The  said  amount  of  $72,788.92  was  paid 
by  the  plaintiff  to  said  Dixie  Construction  Company  under 
the  terms  of  the  cost  plus  contract  above  referred  to.  By 
stipulation  between  the  solicitor  for  the  Commission  and 
the  plaintiff  dated  December  7,  1931,  adopted  by  the  Com¬ 
mission  June  30,  1932,  it  was  agreed  that  the  said  sum  of 
$72,788.92  was  the  total  cost  including  proper  proportionate 
allocations  for  taxes,  depreciation  and  interest  on  invest¬ 
ment  of  furnishing  the  electric  energy  to  the  project.  It 
was  further  agreed  in  such  stipulation  that  the  cost  to  the 
plaintiff  of  supplying  the  electric  energy  to  the  project 
over  and  above  the  total  cost  which  plaintiff  would  other¬ 
wise  have  sustained  and  exclusive  of  any  return  on  prop¬ 
erty  used  and  useful  in  generating  and  delivering  such 
energy  was  $30,660.88.  The  defendants  in  their  decision 
of  June  30, 1932,  purport  to  allow  the  said  sum  of  $30,660.88 
and  disallow  the  sum  of  $42,128.04  for  the  reason  that  it 
was  found  as  a  fact  by  said  defendants  that  “due  allow¬ 
ance  has  already  been  made  for  the  system  overhead  in 
fixing  the  rates  chargeable  to  the  public,  and  that  to  include 
a  portion  of  it  in  the  fixed  capital  structure  of  a  new  project 
would  result  in  duplicating  this  burden  upon  the  public.7 5 
This  finding  is  contrary  to  the  undisputable  character  of 
the  evidence  and  is  wholly  without  support  in  the  evidence. 
The  purported  disallowance  of  this  item  was  further  based 
upon  the  holding  that  plaintiff  was  not  at  liberty  to  sell 
such  energy  to  Dixie  Construction  Company  at  such  rate 
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if  the  plaintiff  could  have  furnished  such  energy  directly  to 
the  project  at  the  aforesaid  increment  cost  of  $30,660.88. 
Upon  information  and  belief,  this  holding  is  based  upon  an 
erroneous  construction  of  the  Federal  Water  Power  Act,  of 
controlling  laws  of  the  States  of  Delaware  and  Alabama, 
is  an  unlawful  interference  with  the  managerial  | discretion 
of  plaintiff’s  officers,  a  denial  of  the  liberty  to  contract  and 
a  deprivation  of  the  just  compensation  guarantied  by  the 
Fifth  Amendment  to  the  Constitution  of  the  Unii;ed  States. 
The  reasons  stated  in  this  paragraph  were  the  only  bases 
for  the  purported  disallowance  of  this  item. 

91  15.  The  item  numbered  4  in  paragraph  10  above  in 

the  sum  of  $3,500,000  was  claimed  by  the  plaintiff  in 
its  initial  cost  statement  as  the  price  paid  for  lajids  consti¬ 
tuting  the  dam  site  and  water  rights  now  developed  by 
Mitchell  Dam  Project  No.  82.  These  lands  and  wjffer  rights 
were  acquired  by  plaintiff  as  follows:  Prior  tb  July  28, 
1913,  the  said  lands  and  a  portion  of  the  said  water  rights 
were  owned  by  a  corporation  by  the  name  of  Alabama 
Power  Company,  which  was  organized  in  1906  with  a  capi¬ 
talization  of  $5,000,  which  corporation  will  be  hereafter 
referred  to  as  the  original  Alabama  Power  Company.  Three 
other  corporations,  namely,  Alabama  Electric  Company, 
Wetumpka  Power  Company  and  Alabama  Power  &  Electric 
Company  owned  dam  sites  and  water  rights  on  the  Coosa 
River  both  above  and  below  the  site  of  the  present  Mitchell 
Dam.  Each  of  these  companies,  as  well  as  the  original  Ala¬ 
bama  Power  Company,  had  been  organized  for  the  pur¬ 
pose  of  improving  the  navigation  of  the  Coosa  R  iver  and  of 
developing  in  connection  therewith  the  water  po^’er  thereof 
by  a  dam  and  lock  and  electrically  transmitting  ^nd  distrib¬ 
uting  such  power  for  the  use  of  the  public;  had  acquired  the 
necessary  lands  upon  both  sides  of  said  river  toj  the  extent 
of  at  least  one  more  than  half  of  the  necessary  abutment 
sites  for  the  said  dam  and  lock  and  had  been  organized  and 
incorporated  for  the  specific  and  particular  purpose  of  im¬ 
proving  the  navigation  of  and  developing  water  power  in 
connection  with  the  Coosa  River  and  had  prepared  plans 
for  the  construction  of  a  dam  and  lock  appertaining  thereto 
and  hied  a  copy  of  said  plans  in  the  office  of  the  Secretary 
of  State  of  the  State  of  Alabama,  together  with  a  certified 
copy  of  the  articles  of  incorporation,  which  provided  both 
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for  the  improvement  of  the  navigation  of  said  river  and  for 
the  developing  of  the  full  water  power  of  the  same  over  the 
stretch  of  the  river  thus  to  be  improved.  However,  no  such 
plans  had  been  filed  for  a  development  at  the  site  of  Mitch¬ 
ell  Dam  Project  No.  82.  Each  of  said  corporations  had 
by  its  charter  the  right  to  manufacture,  supply  and  sell  to 
the  public  power  produced  by  water  as  a  motive  force  and 
had  acquired  by  purchase  a  dam  site  or  dam  sites  compris¬ 
ing  not  less  than  one  acre  of  land  upon  each  and  opposite 
sides  of  the  Coosa  River.  The  dam  site  owned  by  We- 
tumpka  Power  Company  was  located  at  the  site  of 
92  what  was  knowm,  according  to  the  survev  of  the 
Coosa  River  by  the  engineers  of  the  Federal  Govern¬ 
ment,  as  Lock  15.  The  plans  for  the  development  of  this 
site  filed  by  Wetumpka  Powder  Company  with  the  Secre¬ 
tary  of  State  provided  for  impounding  the  water  to  a  depth 
of  approximately  fifty-three  feet.  Had  the  water  been  im¬ 
pounded  to  such  a  depth  it  wmiild  have  overflowed  the 
present  site  of  the  Mitchell  Dam  project  to  a  depth  of  ap¬ 
proximately  fourteen  feet  and  have  rendered  the  present 
development  impossible.  The  right  of  Wetumpka  Power 
Company  to  impound  such  water  was  not  subject  to  con¬ 
demnation  under  the  existing  laws  of  the  State  of  Alabama. 
On  July  28,  1913,  the  directors  and  stockholders  of  the  said 
Alabama  Power  Company,  Alabama  Electric  Company, 
Wetumpka  Power  Company  and  Alabama  Power  &  Electric 
Company,  together  with  Alabama  Power  Development  Com¬ 
pany,  a  corporation  owning  certain  assets  other  than  dam 
sites  and  water  rights,  after  a  careful  valuation  was  made 
of  the  assets  of  each  of  the  respective  companies,  entered 
into  a  joint  agreement  of  merger  or  consolidation  under 
the  laws  of  the  State  of  Alabama  whereby  the  assets  of  each 
of  the  respective  companies  became  vested  in  a  single  cor¬ 
poration.  By  this  agreement  of  merger  or  consolidation  the 
stock  certificates  of  each  of  the  respective  companies  were 
surrendered  and  canceled,  new  certificates  of  stock  were  is¬ 
sued,  a  board  of  directors  and  officers  were  chosen  for  the 
consolidated  corporation,  a  new  charter  was  acquired  by 
the  consolidated  corporation  and  each  of  the  respective 
constituent  companies  ceased  its  corporate  functions. 

A  copy  of  said  agreement  of  consolidation  or  merger, 
which  is  attached  to  the  original  bill  filed  herein  on  May 
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31,  1933  as  Exhibit  C  thereof,  is  adopted  by  reference  as 
Exhibit  C  to  this  amended  bill  and  made  a  p^rt  hereof. 
Article  X  of  said  agreement  provided  as  follows: 

“Each  of  said  corporations,  parties  hereto,  paving  ac¬ 
quired  property  and  assets,  the  reasonable  value  of  which 
now  exceeds  the  par  value  of  the  capital  stock  of|  said  com¬ 
panies,  it  is  agreed  that  there  shall  be  issued  to  I  the  stock¬ 
holders  of  the  Alabama  Power  Company,  or  theirj  nominees, 
70,000  shares;  to  the  stockholders  of  the  Alabanja  Electric 
Company,  or  their  nominees,  20,000  shares:  to  the  stock¬ 
holders  of  the  Wetumpka  Power  Company,  or  tfieir  nomi¬ 
nees,  7,500  shares;  to  the  stockholders  of  thej  Alabama 
Power  &  Electric  Company,  or  their  nominees,  250  shares, 
and  to  the  stockholders  of  the  Alabama  Power  Develop¬ 
ment  Company,  or  their  nominees,  2,000  shares  of  the  stock 
of  the  consolidated  corporation,  in  lieu  of  j and  in  ex- 
93  change  and  payment  for  the  shares  of  stock  in  said 
companies  now  issued  and  outstanding;  and  upon 
the  surrender  to  the  consolidated  corporation  of  the  shares 
held  by  any  stockholder  in  either  of  said  companies,  there 
shall  be  issued  to  him  or  to  his  nominee,  such  nuniiber  of  the 
shares  of  stock  of  the  consolidated  corporation  so  agreed  to 
be  issued  to  the  stockholders  of  such  company  as  the  num¬ 
ber  of  shares  so  owned  and  surrendered  bv  him  bears  to 
the  total  number  of  shares  of  stock  of  such  confipany  now 
issued  and  outstanding. 

“It  is  further  agreed  that  the  shares  of  the  stock  of  said 
companies,  parties  hereto,  and  the  property  ind  assets 
owned  by  each  of  said  companies,  is  of  value  equal  to  the 
par  value  of  the  shares  of  the  stock  of  the  consolidated  cor¬ 
poration  to  be  issued  to  them,  as  herein  provided;  and  it 
is  further  agreed  that  each  and  every  stockholder  of  all  of 
said  companies  shall  accept  the  said  shares  of  stock  of  the 
consolidated  corporation  as  the  reasonable  va|lue  of  the 
stock  of  the  said  companies,  parties  hereto.  ’  ’ 

Plaintiff  avers  that  the  said  merger  or  consolidation 
agreement  was  entered  into  in  good  faith  by  the  officers, 
directors  and  stockholders  of  the  respective  companies ;  that 
each  of  the  recitals  of  Article  X  quoted  above  wqs  true  and 
that  the  stock  of  the  consolidated  corporation  w^s  issued  as 
provided  by  said  Article  X.  The  dam  sites  and  water  rights 
so  acquired  by  the  consolidated  Alabama  Powet  Company 
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were  held  and  owned  bv  it  from  the  time  of  the  merger  or 
consolidation  until  after  the  initial  cost  statement  of  the 
Mitchell  Dam  project  was  filed  with  the  Federal  Power 
Commission  as  aforesaid.  At  the  time  of  the  merger  of 
1913  the  stock  of  the  five  merging  companies  was  owned  by 
the  Alabama  Traction  Light  &  Power  Company,  Ltd.,  a 
corporation  hereinafter  referred  to  as  the  Traction  Com¬ 
pany.  The  Traction  Company  had  been  a  short  time  be¬ 
fore  1913  organized  for  the  purpose  of  aiding  in  the  de¬ 
velopment  of  the  water  powers  of  the  Coosa  River  and 
other  riverb  of  Alabama.  The  amount  of  stock  issued  by 
the  consolidated  Alabama  Power  Company  in  1913  was 
based  upon  and  was  substantially  equal  to  the  expenditures 
made,  the  expense  incurred  and  the  stock  issued  by  the 
Traction  Company  allocable  to  the  development  of  the  prop¬ 
erties,  required  by  the  consolidated  Alabama  Power  Com¬ 
pany.  The  stock  and  bonds  of  the  Traction  Company  were 
sold  to  the  public  generally  and  the  stock  issued  by  the  con¬ 
solidated  Alabama  Power  Company  in  the  merger 
94  of  1913  has  since  that  date  remained  a  part  of  the 
controlling  basis  of  the  capital  structures  of  the 
Traction  Company  and  its  successors  upon  which  securi¬ 
ties  have  been  sold  to  the  investing  public  generally  through¬ 
out  the  period  from  1913  to  the  present*  The  defendants 
upon  their  theory  of  the  proper  ascertainment  of  the  actual 
reasonable  cost  of  the  project  dam  site  and  water  rights 
have  purported  to  find  and  hold  that  such  cost  was  $76,- 
135.09,  whereas  under  their  said  theory  and  the  undisputed 
evidence  of  record  the  minimum  actual  reasonable  cost  of 
such  dam  site  and  water  rights  was  $1,173,446.00. 

16.  The  70,000  shares  of  stock  issued  to  the  stockholders 
of  the  original  Alabama  Power  Company  were  issued  for 
assets  which  now,  with  the  water  rights  acquired  from  We- 
tumpka  Power  Company  as  aforesaid,  consist  of  two  dam 
sites  with  appurtenant  water  rights  of  approximately  equal 
value,  one  of  which  dam  sites  with  appurtenant  water  rights 
is  developed  at  Mitchell  Dam  Project  No.  82. 

17.  The  purported  disallowance  of  the  item  of  $3,500,- 
000  was  based  by  the  defendants  upon  the  following  errors 
of  lawT: 

A.  The  defendants  held  that  cost  was  not  incurred  by  the 
plaintiff  in  the  merger  of  July  28,  1913. 
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B.  The  defendants  refused  to  consider  the  pjar  value 
of  the  stock  issued  in  the  merger  of  July  28,  191$,  as  evi¬ 
dence  of  the  value  of  the  property  involved  in  suclji  merger. 

C.  The  defendants  refused  to  consider  as  evidence  a 
valuation  of  the  property  involved  in  the  1913  consolida¬ 
tion  made  by  competent  engineers  at  the  time  of  the  consoli¬ 
dation  for  the  purpose  of  guiding  the  directors  a^id  stock¬ 
holders  in  the  consolidation. 

D.  The  defendants  held  that  plaintiff’s  right  ti>  develop 
the  water  power  of  the  Coosa  River  was  not  aj  riparian 
right. 

The  purported  disallowance  of  this  item  was  also  based 
upon  the  following  findings  of  fact: 

(A)  The  defendants  held  that  the  par  value  of  the  stock 
issued  in  the  merger  of  1913  was  in  excess  of  th^  value  of 
the  properties  acquired. 

95  (B)  The  defendants  held  that  plaintiff  did  not 

support  a  greater  valuation  for  the  dam  sites  than 
for  reservoir  lands. 

(C)  The  defendants  held  that  the  issuance  of  stock  in 
the  merger  of  1913  was  not  based  upon  expenditures  of  the 
Traction  Company. 

(D)  The  defendants  held  that  the  total  of  the  (jonsidera- 
tions  paid  by  the  Traction  Company  to  obtain  dontrol  of 
the  merger  properties  was  equal  to  the  value  of  the  prop¬ 
erty  of  the  consolidated  Alabama  Power  Company^  Plaintiff 
avers  that  each  of  these  findings  of  fact  was  contrary  to 
the  indisputable  character  of  the  evidence  and  without 
substantial  support  in  the  evidence  before  the  defendants. 

Upon  information  and  belief  plaintiff  avers  that  the  pur¬ 
ported  disallowance  of  this  item  of  cost  is  based  upon  erro¬ 
neous  construction  of  the  Federal  Water  Power  ^ct  and  of 
controlling  laws  of  the  State  of  Alabama  and  operates  to 
deprive  plaintiff  of  rights  secured  to  it  by  the  Federal 
Water  Power  Act  and  the  controlling  laws  of  th0  State  of 
Alabama  and  deprives  plaintiff  of  property  without  due 
process  of  law  and  without  just  compensation  guaranteed 
to  plaintiff  by  the  Fifth  Amendment  to  the  Constitution  of 
the  United  States.  The  erroneous  rulings  and  findings  of 
fact  set  out  in  this  paragraph  were  the  only  bases  for  the 
purported  disallowance  of  this  item. 

18.  In  applying  the  erroneous  principles  of  law  jlaid  down 
by  the  defendants  and  in  computing  the  cost  of  the  project 
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under  such  principles  the  defendants  failed  to  compute  the 
cost  of  the  water  rights,  now  included  in  the  Mitchell  Dam 
project,  acquired  in  the  merger  of  1913  from  Wetumpka 
Power  Company,  as  more  fully  set  out  in  paragraph  16 
above.  In  the  final  purported  determination  of  the  cost 
of  the  project  no  allowance  whatever  is  made  for  the  cost 
of  the  acquisition  of  such  rights. 

19.  In  computing  the  cost  of  the  project  the  defendants 
held  that  the  cost  of  certain  lands  and  water  rights  included 
in  the  project  was  the  fair  market  value  of  such  lands  and 
water  rights.  In  computing  the  fair  market  value  of  such 
lands  and  water  rights  after  the  merger  of  1913  the  defen¬ 
dants  erroneously  held  that  such  value  of  such  lands  and 

water  rights  was  measured  by  the  considerations  paid 
96  by  the  Traction  Company  in  1912  to  independent  in¬ 
dividuals  owing  or  controlling  such  lands  and  water 
rights.  The  considerations  so  paid  were  cash,  bonds  and 
stock  of  the  Traction  Company.  In  computing  the  amount 
of  such  purchase  price  the  defendants  erroneously  took  the 
market  value  of  the  bonds  of  the  Traction  Company  rather 
than  the  face  value  of  such  bonds  which  face  value  meas¬ 
ured  the  actual  obligation  incurred  by  the  Traction  Com¬ 
pany  in  such  purchase.  , 

20.  On  November  7,  1932,  the  defendants  purported  to 
adopt  and  issue  an  order  adjudicating  the  total  actual  legiti¬ 
mate  cost  of  the  Mitchell  Dam  Project  No.  82  and  requiring 
plaintiff  to  establish  accounts  in  compliance  with  the  findings 
of  the  defendants.  A  copy  of  such  order,  which  is  attached 
to  the  original  bill  filed  herein  on  May  31,  1933  as  Exhibit 
D  thereof,  is  adopted  by  reference  as  Exhibit  D  to  this 
amended  bill  and  made  a  part  hereof.  Plaintiff  avers  that 
to  comply  with  such  purported  order  it  will  be  necessary  to 
establish  and  maintain  a  svstem  of  accounts  and  records  in 
addition  to  those  which  the  plaintiff  now  maintains ;  that  the 

establishment  and  maintenance  of  such  additional  svstem 

* 

of  accounts  will  cause  plaintiff  to  incur  considerable  labor 
and  expense :  that  such  additional  accounts  and  records  will 
not  correspond  with  the  records  and  accounts  now  main¬ 
tained  bv1  plaintiff  under  the  supervision  of  the  Alabama 
Public  Service  Commission;  that  conflicts  in  such  records 
or  accounts  will  cause  plaintiff  constant  uncertainty  in  the 
conduct  of  its  business  including  the  issuance  of  securities. 


73 


F.  R.  MCNINCH,  C.  L.  DRAPER,  B.  MANLY,  ET  .AjL. 

will  render  uncertain  the  basis  upon  which  rates  are  fixed 
for  plaintiff’s  service  to  the  public  generally,  land  will 


lessen  and  impair  the  use  and  value  of  plaintiff’s  property. 
On  information  and  belief  plaintiff  avers  that  for  the  rea¬ 
sons  heretofore  set  out  the  accounts  and  records  which 
the  defendants  have  purported  to  order  plaintiff!  to  estab¬ 
lish  and  maintain  will  be  erroneous  and  worthless  in  the  ad¬ 
ministration  of  the  provisions  of  the  Federal  Water  Power 
Act  and  that  to  require  plaintiff  to  establish  sucji  records 
and  accounts  would  deprive  plaintiff  of  property  without 
due  process  of  law  in  violation  of  the  Fifth  Amendment  to 
the  Constitution  of  the  United  States. 

97  21.  On  information  and  belief  if  plaintiff  fails  or 

refuses  to  comply  with  the  purported  order  of  the 
defendants,  the  defendants  threaten  and  intend  to  Enforce  or 
cause  to  be  enforced  against  the  plaintiffs,  its  officers,  ser¬ 
vants  and  employees,  the  penal  and  injunctive  provisions  of 
the  Federal  Water  Power  Act.  WHEREFORE,  Unless  de¬ 
fendants  are  restrained  by  this  Honorable  Court,  j;he  plain¬ 
tiff,  its  officers,  agents,  servants  and  employees,  will  be  sub¬ 
ject  to  and  necessarily  and  inevitably  involved  id  a  multi¬ 


plicity  of  criminal  prosecutions  under  Section  2p  of  said 
act  and  will  be  subject  to  other  legal  or  equitablej  proceed¬ 
ings  under  Section  26  of  said  act  and  the  damages  result¬ 
ing  from  such  prosecutions  and  proceedings  will  tie  incapa¬ 
ble  of  admeasurement  and  adjudication  at  law  anc.  plaintiff 
would  have  no  adequate  remedy  at  law  for  redress  of  the 
grievances  herein  complained  of. 

22.  Plaintiff  has  made  every  reasonable  effort  to  obtain 
redress  of  grievances  herein  complained  of  at  the  hands  of 
the  defendants,  including  an  application  to  the  defendants 
for  a  rehearing  of  the  issues  involved  in  this  cau^e  but  all 
such  efforts  on  the  part  of  the  plaintiff  have  beep  in  vain, 
the  plaintiff’s  application  for  rehearing  having  bben  over¬ 
ruled  by  the  defendants  on  the  19th  day  of  December, 
1932.  A  copy  of  the  order  overruling  said  application  and  a 
copy  of  the  opinion,  which  are  attached  to  the  original  bill 
filed  herein  on  May  31,  1933  as  Exhibits  E  and  F  thereof, 
are  adopted  by  reference  as  Exhibits  E  and  ^  to  this 
amended  bill  and  made  a  part  hereof. 


23.  On  information  and  belief  no  adequate  remedy  at  law 
exists  to  obtain  relief  from  the  grievances  herein  complained 
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of  and  more  particularly  no  direct  appeal  from  the  action 
of  the  defendants  is  provided  by  the  Federal  Water  Power 
Act  or  any  other  law  and  the  legal  remedy  obtainable  by 
refusal  to  comply  with  the  order  of  the  defendants  would 
be  beset  by  liability  to  criminal  prosecution  under  Section 
25  of  the  Federal  Water  Power  Act,  would  subject  plaintiff: 
to  the  unusual  and  excessive  penalties  prescribed  by  Sec¬ 
tions  25  and  26  of  said  act  and  would  be  otherwise  incom¬ 
plete  and  inadequate. 

98  WHEREFORE,  the  plaintiff  prays  that  there  be 
granted  a  process  of  subpoena  issuing  out  of  this 
Honorable  Court  directed  against  the  defendants  command¬ 
ing  them  and  each  of  them  to  appear  and  make  full,  true 
and  perfect  answer  to  this  bill  of  complaint  but  not  under 
oath,  the  answer  under  oath  of  each  of  them  being  hereby 
expressly  waived. 

1.  Plaintiff  further  prays  that  the  purported  decision  of 
June  30,  1932,  in  so  far  as  it  purports  to  adjudicate  the 
propriety  and  amount  of  items  of  cost  claimed  by  the 
plaintiff  be  declared  null  and  void;  that  the  action  of  the 
defendants  in  making  and  entering  such  decision  be  can¬ 
celled  and  that  defendants  and  each  of  them  be  ordered 
and  required  to  do  any  act  which  may  be  necessary  to  re¬ 
move,  expunge  and  cancel  of  record  such  decision  where- 
ever  the  same  shall  have  been  entered  or  filed  by  such  de¬ 
fendants  or  bv  anvone  acting  under  their  direction. 

2.  Plaintiff  further  prays  that  the  defendants,  their 
agents,  servants  and  successors  in  office,  and  each  of  them 
be  permanently  enjoined  from  enforcing  or  attempting  to 
enforce  the  purported  orders  of  November  7,  1932,  and 
December  19,  1932  in  so  far  as  they  pertain  to  the  items 
purportedly  disallowed;  that  said  orders  be  declared  null 
and  void  and  the  action  of  defendants  in  making  and  enter¬ 
ing  such  orders  be  annulled  and  cancelled  and  that  defen¬ 
dants  and  each  of  them  be  ordered  and  required  to  do  any 
act  which  may  be  necessary  to  expunge  and  cancel  of  record 
such  purported  orders  wherever  the  same  shall  have  been 
entered  or  filed  by  the  defendants  or  by  anyone  acting  under 
their  direction. 

3.  Plaintiff  further  prays  that  the  defendants,  their 
agents,  servants  and  successors  in  office,  and  each  of  them  be 
permanently  enjoined  from  advising,  threatening  or  insti- 
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tuting  any  prosecution  against  this  plaintiff,  its  successors 
or  assigns,  its  officers,  directors,  agents  or  servants,  pursu¬ 
ant  to  the  penal  or  injunctive  provisions  of  the  federal 
Water  Power  Act  for  the  purpose  of  enforcing  said  decision 
or  orders. 

4.  Plaintiff  further  prays  that  the  defendant^,  their 
agents,  servants  and  successors  in  office,  and  each  of  them 
be  temporarily  restrained  and  enjoined  pending  the  final 
hearing  and  decision  of  this  cause  from  enforcing  or  at¬ 
tempting  to  enforce  compliance  with  the  said  purported 
orders  of  November  7,  1932,  and  December  19,  1^32,  and 

from  advising,  threatening  or  instituting  anV  prose- 

99  cution  against  this  plaintiff,  its  successors!  or  as¬ 
signs,  its  officers,  directors,  agents  or  servants  pur¬ 
suant  to  the  penal  or  injunctive  provisions  of  the  Federal 
Water  Power  Act. 

5.  Plaintiff  further  prays  that  if  the  Federal  Water- 
Power  Act  purports  to  confer  upon  the  defendants  the  right 
and  authority  to  make  and  enter  said  orders  and/br  deci¬ 
sion  without  opportunity  to  the  plaintiff  to  secure  an  ade¬ 
quate  judicial  review  of  said  decision  and  orders  that  said 
act  be  declared  unconstitutional,  null  and  void  jto  that 
extent. 

The  plaintiff  prays  for  such  other  and  further  ifelief  in 
the  premises  as  the  nature  and  circumstances  of  tlje  cause 
may  require  and  to  this  Honorable  Court  may  seejn  meet. 

ALABAMA  POWER  COMPANY, 

By  Lamar  Aldridge 
Treasurer 

100  State  of  Alabama, 

Jefferson  County 

Before  me,  a  notary  public  duly  commissioned  and  sworn, 
personally  appeared  Lamar  Aldridge,  who  being  duly 
sworn,  deposes  and  says :  That  he  is  treasurer  of  Alabama 
Power  Company,  the  plaintiff  in  the  above  entitled  suit  in 
equity ;  that  he  has  read  the  foregoing  amended  bill  of  com¬ 
plaint  ;  that  he  is  familiar  with  the  matters  and  things  con¬ 
tained  therein;  that  the  statements  contained  therein  are 
true  to  the  best  of  his  knowledge  and  belief  and  so  far  is 
made  of  his  own  knowledge  they  are  true  and  sq  far  as 
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they  are  made  from  information  derived  from  others  he 
believes  them  to  be  true. 

LAMAR  ALDRIDGE 

Sworn  to  and  subscribed  before  me,  this  27th  day  of 
November,  1934. 

L.  J.  TYNER 

(Seal)  Notary  Public,  Jefferson  County,  Ala. 

MARTIN,  TURNER  &  McWHORTER 
and  WALTER  BOULDIN, 

Birmingham,  Alabama. 

WEADOCK  &  WHITING, 

20  Pine  Street, 

New  York,  New  York. 

Of  Counsel. 

!  H.  C.  KILPATRICK 

Attorney  for  Plaintiff. 
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101  Exhibit  “A” 

The  Federal  Power  Commission 
License  on  Navigable  Waters. 

Project  No.  82,  Alabama. 

Alabama  Power  Company 

WHEREAS,  by  Act  of  Congress,  approved  June  10,  1920 
(41  Stat.,  1063),  designated  therein  as  “The  Federal  Water 
Power  ^ct,”  and  hereinafter  called  “the  Act,”  the  Federal 
Power  Commission,  hereinafter  called  “the  Commission,” 
is  authorized  and  empowered,  inter  alia ,  to  issue  licenses 
for  the  purposes  of  constructing,  operating,  and  maintain¬ 
ing  dams,  water  conduits,  reservoirs,  power  houses,  trans¬ 
mission  lines,  or  other  project  works  necessary  or  conveni¬ 
ent  for  the  development  and  improvement  of  navigation, 
and  for  the  development,  transmission,  and  utilization  of 
power  across,  along,  from,  or  in  any  of  the  navigable  waters 
of  the  United  States,  or  upon  any  part  of  the  public  lands 
and  reservations  of  the  United  States  (including  the  Ter¬ 
ritories),  or  for  the  purpose  of  utilizing  the  surplus  water 
or  water  power  from  any  Government  dam ;  and 
WHEREAS,  the  Alabama  Power  Company,  hereinafter 
called  “the  Licensee,”  a  corporation,  organized  and  exist¬ 
ing  under  the  laws  of  the  State  of  Alabama,  and  having  its 
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office  and  principal  place  of  business  in  the  city  of  Attalla, 
in  said  State,  did  on  the  3d  day  of  November,  1920,  make 
application  in  due  and  proper  form  to  the  Commission  for  a 

28 

license  for  a  power  project  designated  as  jProject 

102  No.  82  on  the  records  of  the  Commission  anc|  shown 
on  general  and  detail  maps  bearing  the  signature  of 

the  applicant,  dated  October  23,  1920,  and  for  authority  to 
construct,  operate,  and  maintain  at  the  site  known  as  Dun¬ 
can’s  Riffle,  on  the  Coosa  River,  in  the  Counties  of  Coosa 
and  Chilton,  in  the  State  of  Alabama,  certain  project  works, 
as  hereinafter  described,  necessarv  or  convenient  lor  the 
development  and  improvement  of  navigation  and  for  the 
development,  transmission,  and  utilization  of  power  across, 
along,  from,  and  in  the  Coosa  River,  a  navigable  waterway 
of  the  United  States  or  upon  any  part  of  the  public  lands 
and  reservations  of  the  United  States  affected  thereby;  and 
WHEREAS,  the  Licensee  has  submitted  to  the  Commis¬ 
sion  satisfactory  evidence  of  its  compliance  with  the  laws 
of  the  State  of  Alabama,  as  required  by  Section  9,  subsec¬ 
tion  (b),  of  the  Act,  and  of  its  ability  to  finance  the  construc¬ 
tion  of  said  project  works ;  and 
WHEREAS,  notice  of  said  application  has  been  given 
and  published  by  the  Commission,  as  required  by  Section  4 
of  the  Act;  full  opportunity  has  been  given  to  aljl  inter¬ 
ested  parties  to  be  heard ;  and  no  application  for  sajid  proj¬ 
ect  ;  or  in  conflict  therewith,  has  been  filed  by  any  State  or 
municipality;  and 

WHEREAS,  the  maps,  plans,  and  specifications  of  said 
project  and  of  said  project  works,  as  hereinafter  described, 
have  been  approved  by  the  Commission,  and  the  plans  of 
the  dam  and  other  structures  affecting  navigation  have  been 
approved  by  the  Chief  of  Engineers  and  the  Secretary  of 
War;  and 

29 

103  W'HEREAS,  the  Commission  finds  that  said  proj¬ 
ect,  as  hereinafter  described,  will  be  best  adapted  to 

a  comprehensive  scheme  of  development  and  utilization  of 
said  waterway  for  the  purposes  of  navigation,  of  water¬ 
power  development  and  of  other  beneficial  public  uses ;  and 
WHEREAS,  the  Commission  did  on  the  20th  day  |)f  May, 
1921,  find  that  the  contemplated  improvement  is  desirable 
and  justified  in  the  public  interest  for  the  purpos^  of  im¬ 
proving  and  developing  a  waterway,  viz.,  said  Coosa  River, 
for  the  use  and  benefit  of  interstate  and  foreign  cojnmerce 
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and  that  the  license  will  not  interfere  or  be  inconsistent  with 
the  purpose  for  which  any  reservation  affected  thereby  was 
created,  a  certified  copy  of  the  records  of  the  Commission 
containing  such  finding  being  hereto  attached;  and 
WHEREAS,  the  Licensee,  on  the  twenty-first  day  of 
June,  1921,  pursuant  to  an  authorization  of  its  Board  of 
Directors  hereto  attached,  accepted  in  writing  all  the  terms 
and  conditions  of  the  Act  and  of  this  license ; 

NOW,  THEREFORE,  upon  full  consideration  of  the 
project,  the  Commission  hereby  issues  this  license  to  the 
Licensee  for  the  purpose  of  constructing,  operating  and 
maintaining,  for  a  period  of  fifty  years  from  the  date  hereof, 
the  project  works  hereinafter  described,  necessary  or  con¬ 
venient  for  the  development  and  improvement  of  navigation 
and  for  the  development,  transmission,  and  utilization  of 
power  across,  along,  from,  and  in  the  Coosa  River;  said  li¬ 
cense,  including  the  period  thereof,  being  subject  to  all  the 
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terms  and  conditions  of  the  Act  and  of  the  rules  and 
104  regulations  of  the  Commission  pursuant  thereto  as 
heretofore  approved  and  amended  as  though  fully 
set  forth  herein,  which  said  rules  and  regulations  are  at¬ 
tached  hereto  and  made  a  part  hereof,  and  being  subject 
also  to  the  following  express  conditions  and  limitations, 
to-wit : 

Article  1. — This  license  shall  be  for  the  following  de¬ 
scribed  project:  The  development  of  hydroelectric  power 
by  the  construction  of  a  dam  across  the  Coosa  River  at  Dun¬ 
can’s  Riffle,  designated  by  the  Licensee  as  the  “Mitchell 
Dam,”  and  the  construction  of  a  high  tension  transmission 
line  or  lines  to  connect  this  project  with  the  existing  pri¬ 
mary  transmission  system  of  the  Alabama  Power  Company 
at  a  point  of  junction  at  Lock  12  on  said  Coosa  River,  the 
several  parts  of  the  project  being  as  follows: 

(a)  Dam  and  Reservoir. — A  concrete  dam  with  crest 
gates,  which  will  raise  the  water  to  the  level  of  approxi¬ 
mately  350  feet  above  a  certain  datum  plane,  which  eleva¬ 
tion  is  fixed  and  marked  to  conform  to  the  elevation  estab¬ 
lished  and  adopted  by  the  United  States  above  said  datum 
plane  in  a  survey  of  the  Coosa  River  from  Lock  4  in  Ala¬ 
bama  to  Wetumpka,  Alabama,  made  August  2,  1903,  to  De¬ 
cember  19,  1903,  under  the  direction  of  J.  B.  Cavanaugh, 
Corps  of  Engineers,  U.  S.  A.,  and  by  D.  H.  Andrews,  Assis¬ 
tant  Engineer,  and  N.  A.  Yuille,  Chief  of  Party,  which  said 
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established  elevations  by  the  United  States  are  e^jfidenced 
and  fixed  by  bench  marks  or  other  elevation  data  oh  the  left 
or  east  side  of  said  Coosa  River.  Said  dam  will  breate  a 
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pool  which  will  extend  approximately  to  jhe  tail- 

105  water  of  Lock  12  on  the  Coosa  River; 

(b)  Power  House. — The  power  house  to  qe  an  in¬ 
tegral  part  of  the  dam,  having  provision  for  an  ultimate  in¬ 
stallation  of  five  units.  The  initial  installation  to  be  two 
units,  each  having  a  capacity  of  22,000  h.p.  more  or  less ; 

(c)  Transmission  Line. — A  high  tension  transmission  line 
extending  from  said  power  house  to  a  point  of  junction  with 
the  licensee’s  existing  primary  transmission  system  of  Lock 
12  on  the  Coosa  River ; 

which  said  project  includes,  in  whole  or  in  part,  thb  follow¬ 
ing  described  public  lands  of  the  United  States:  j 

Reservoir  Site — 

St.  Stephens  Meridian,  Alabama. 

T.  23  N.,  R.  15  E. 

Sec.  24,  SEJ4  SW^ 

Sec.  36,  Fractional  NE}4 
T.  22  N.,  R.  16  E., 

Sec.  5,  Fractions,  A,  B,  and  C. 

T.  22  N.,  R.  17  E., 

Sec.  18,  NW M  SWJ4 
Sec.  20,  SEJ4  SE yA 

Transmission  Line. — 

St.  Stephens  Meridian,  Alabama. 

T.  23  N.,  R,  15  E., 

Sec.  36,  Fractional  NE*4  ;  ! 

all  as  more  particularly  located  and  described  by  the  follow¬ 
ing  field  notes,  maps,  plans,  and  specifications : 

Exhibit  C. — The  project  area  described  in  detail  in  Ex- 
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Mbit  “C”,  signed  by  Alabama  Power  Company,  by 

106  Thomas  W.  Martin,  President,  as  a  part  of  tlhe  appli¬ 
cation  made  by  him  on  the  3d  day  of  November,  1920, 

and  transmitted  to  the  Commission  by  letter  of  April  2, 
1921 ;  J 

Exhibit  J. — General  maps  in  two  sheets  as  follows : — Con¬ 
sisting  of  Map  D-8434,  showing  general  map  of  thb  project 
area  with  reference  to  the  detail  maps  covering  tlhe  same, 
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and  Map  33-8433,  showing  the  entire  transmission  system 
with  which  the  project  is  to  be  connected,  and  upon  which 
is  indicated  by  appropriate  symbols  the  location  of  the  high 
tension  line  or  lines  extending  from  the  project  to  a  point 
of  junction  at  Lock  12  on  the  Coosa  River  with  the  primary 
transmission  system  of  the  licensee;  and  also  showing  state 
and  county  lines,  towns,  and  other  features  which  aid  in  giv¬ 
ing  a  full  understanding  of  the  subject ; 

Exhibit  K. — Detail  maps  in  twenty  sheets  as  follows: 

Map  D-8425,  Sheets  1  to  12,  inclusive,  showing  detailed 
topography  of  flooded  area ; 

Map  D-8692,  Sheets  1  to  5,  inclusive,  showing  detailed 
survey  of  the  transmission  line,  extending  from  the  project 
works  at  Mitchell  Dam  to  a  point  of  junction  with  the  exist¬ 
ing  primary  transmission  system  of  the  licensee  at  Lock  12 
on  the  Coosa  River  (Field  notes  are  noted  on  the  tracings) ; 

Map  D-8703,  Showing  detailed  topography  and  soundings 
at  the  dam  site  of  the  project ; 

Exhibit  L. — General  Layout  of  dam  and  of  lock  approach, 

33 

details  of  piers  and  cribbing,  and  plans,  elevations, 
307  and  sections  of  dam  and  power  house  as  shown  on 
Maps  D-8620,  D-8702,  D-8705,  D-8708,  and  D-S709; 

Exhibit  P. — Soundings  for  proposed  channel  below  Lock 

12,  as  shown  on  Map  D-8470,  Sheets  1  to  4,  inclusive; 

! 

signed  by  Alabama  Power  Company  by  Thomas  W.  Martin, 
President,  under  date  of  October  23,  1920. 

Exhibit  M. — General  description  and  general  specifica¬ 
tions  of  mechanical,  electrical,  and  transmission  equipment 
and  appurtenances,  signed  by  Alabama  Power  Company, 
by  Thomas  W.  Martin,  President,  as  a  part  of  the  applica¬ 
tion  made  bv  him  on  the  3d  dav  of  November,  1920. 

which  said  maps,  plans,  and  specifications,  approved  by 
the  Commission  through  its  Executive  Secretary,  on  the 
25th  day  of  May,  1921,  are  hereby  made  a  part  of  this  li¬ 
cense  ;  and  no  substantial  change  shall  hereafter  be  made  in 
said  maps,  plans,  and  specifications  until  such  change  shall 
have  been  approved  by  the  Commission  and  incorporated 
in  this  license  by  appropriate  amendment  thereof. 

Article  2. — Subject  to  the  provisions  of  Section  13  of  the 
Act,  the  Licensee  shall  begin  the  construction  of  the  follow¬ 
ing  separable  parts  of  said  project  works  on  or  before  the 
respective  dates  herein  specified  therefor,  shall  thereafter 
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in  good  faith  and  with  due  diligence  prosecute  such  con¬ 
struction  and  shall  complete  the  same  on  or  befor(j  the  re¬ 
spective  dates  herein  specified  therefor. 

34 

Part  1.  Consisting  of  the  dam  and  two  hydraulic 

108  turbine  driven  electric  generating  units,  transmis¬ 
sion  line,  and  appurtenant  structures,  preliminary 

construction  to  begin  within  twelve  months  from  |he  date 
of  execution  hereof,  and  to  be  completed  within  six!  months 
thereafter,  and  the  construction  of  such  works  to  begin  six 
months  after  the  starting  of  such  preliminary  construction 
and  to  be  completed  within  three  years  thereafter;  said 
works  being  such  part  of  the  ultimate  development!  of  said 
project  as  the  Commission  deems  necessary  to  supply  the 
reasonable  needs  of  the  available  market  at  said  jtime  of 
completion. 

Part  2.  Consisting  of  three  additional  hydraulic!  turbine 
driven  electric  generating  units  and  appurtenances,  from 
time  to  time  thereafter  so  as  to  supply  adequately  [the  rea¬ 
sonable  market  demands,  each  such  additional  unit  to  be 
completed  within  one  year  from  the  beginning  of  construc¬ 
tion  thereof. 

Article  3. — Said  project  works  shall  be  constructed  in 
substantial  conformity  with  said  maps,  plans,  and  specifi¬ 
cations  or  changes  therein  approved  as  hereinbefore  pro¬ 
vided,  and  made  a  part  of  this  license.  Minor  changes  in,  or 
divergency  from  the  approved  plans  may  be  in  the  course  of 
construction  if  such  changes  will  not  result  in  decrease  in 
efficiency,  in  material  increase  in  cost,  or  in  impairment  of 
the  general  scheme  of  development.  Any  changes  made 
without  the  approval  of  the  Commission  or  of  its  authorized 
representative  which,  in  the  judgment  of  the  Comhiission, 
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have  or  will  produce  such  results  shall  be  subject  to 

109  such  alteration  as  the  Commission  may  direct. 

Article  4. — The  work  of  construction  under  this 
license,  whether  or  not  conducted  upon  lands  of  the  United 
States,  shall  be  subject  to  the  inspection  and  approval  of 
the  District  Engineer  of  the  War  Department  of  the  United 
States  at  Montgomery,  Alabama,  as  the  authorized  repre- 
senative  of  the  Commission  for  such  purposes.  The  Licen¬ 
see  shall  notify  said  representative  of  the  date  upon  which 
work  will  begin,  and  as  far  in  advance  thereof  as  said  rep¬ 
resentative  may  reasonably  specify,  and  shall  notify  him 
promptly  in  writing  of  any  suspension  of  construction  for 
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a  period  of  more  than  one  week,  and  of  its  resumption  and 
completion. 

Article  5. — In  so  far  as  any  material  is  dredged  or  exca¬ 
vated  in  the  prosecution  of  the  construction  of  the  project 
works  herein  authorized,  it  shall  be  removed  and  deposited 
so  as  not  ‘to  interfere  with  navigation  to  the  satisfaction  of 
said  District  Engineer. 

Article  6. — The  cost  of  inspection  by  the  United  States 
during  the  period  of  construction  of  said  project  works 
shall  be  borne  by  the  Licensee.  In  the  discretion  of  said 
District  Engineer,  two  resident  inspectors  for  the  United 
States  may  be  continuously  employed  at  the  site  of  the 
works  during  such  period,  and  inspections  by  said  District 
Engineer  and  the  United  States  Assistant  Engineer  may  be 
made  from  time  to  time  as  mav  be  deemed  advisable. 

mi 

Article  7. — The  operation  of  any  navigation  facilities 
which  may  be  constructed  as  a  part  of  or  in  connection 
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with  any  dam  or  diversion  structure  built  under  the 
110  provisions  of  this  license  shall  at  all  times  be  con¬ 
trolled  by  such  reasonable  rules  and  regulations  in 
the  interest  of  navigation,  including  the  control  of  the  level 
of  the  pool  caused  by  such  dam  or  diversion  structure,  as 
may  be  made  from  time  to  time  by  the  Secretary  of  War. 
Such  rules  and  regulations  may  include  the  maintenance  and 
operation  by  the  Licensee  at  its  own  expense  of  such  lights 
and  signals  as  may  be  directed  by  the  Secretary  of  War. 

Artielb  8. — The  Licensee  shall  construct  and  install  such 
appliances  as  are  necessary  for  furnishing  power  for  the 
operation  of  navigation  facilities,  including  lights  and  sig¬ 
nals,  whether  constructed  by  the  Licensee  or  the  United 
States,  and  shall  furnish  free  of  cost  to  the  United  States 
power  for  the  operation  of  such  navigation  facilities. 

Article  9. — 

A.  Whenever  a  project  for  navigation  on  the  section  of 
the  river  between  Wetumpka,  Alabama,  and  the  East  Ten¬ 
nessee,  Virginia  and  Georgia  Railroad  bridge  is  adopted, 
the  Licensee  will  be  required  to  provide  a  navigation  chan¬ 
nel  between  said  Mitchell  Dam  and  Dam  No.  12,  at  least  200 
feet  wide  and  having  a  bottom  elevation  not  higher  than  338 
feet  above  the  datum  plane  described  in  paragraph  (a)  of 
Article  1  of  this  license. 

B.  Whenever  a  project  for  navigation  on  the  section  of 
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the  river  between  Wetumpka,  Alabama,  and  the  East 
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111  Tennessee,  Virginia  and  Georgia  Railroad  bridge  is 
adopted,  the  Licensee  shall  convey  to  the  United 

States,  free  of  cost,  such  of  its  lands  and  its  right  of  way, 
and  such  right  of  passage  through  its  dams  or  other  struc¬ 
tures,  and  permit  such  control  of  pools  as  may  be  required 
to  complete  such  navigation  facilities  as  are  required  by 
the  adopted  project. 

C.  Until  such  time  as  the  Secretary  of  War  may  require 
otherwise  under  the  authority  granted  to  him  by  iection  18 
of  the  Act,  the  Licensee  is  authorized  to  utilize  a  drawdown 
of  the  pool  created  by  the  dam  for  the  purpose  off  pondage 
of  10  feet,  or  to  an  elevation  of  340  feet  above  salid  datum 
plane  described  in  paragraph  “a”  of  Article  1  hBreof.  If 
and  when  a  project  for  navigation  on  this  section  of  the 
Coosa  River  as  described  above  is  adopted,  the  Licensee, 
unless  otherwise  required  by  the  Secretary  of  War,  will  be 
permitted  a  drawdown  of  4  feet,  or  to  an  elevation  of  346 
feet  above  said  datum  plane. 

D.  The  Licensee  will  be  required  to  permit,  unless  other¬ 
wise  authorized  by  the  Secretary  of  War,  the  continuous 
discharge  past  this  dam  of  all  water  discharged  into  the 
pool  created  by  said  dam,  when  this  discharge  is  5,000  cubic 
feet  per  second  or  less,  and  at  all  greater  discharges  into  the 
pool,  shall  provide  a  minimum  discharge  past  said  dam  of 
not  less  than  5,000  cubic  feet  per  second.  The  measure  of 
water  thus  to  be  discharged  shall  include  all  ymter  dis- 
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charged  through  any  canal,  lock,  or  system  of  locks 

112  that  may  hereafter  be  built  in  connection  with  said 
dam. 

Article  10. — The  Licensee  shall,  in  the  interest^  of  public 
health,  cut  and  remove  or  destrov  to  the  satisfaction  of  the 
said  District  Engineer  of  the  War  Department  the  brush 
and  trees  from  that  zone  of  the  area  to  be  submerged  which 
is  included  between  elevations  334  and  350  feet  above  said 
datum  plane  described  in  paragraph  “a”,  Article!  1  hereof; 
and  shall,  when  and  as  directed  by  said  District  (Engineer, 
deaden  all  pine  trees  within  a  distance  of  50  feet  from  and 
outside  of  the  contour  line  of  said  elevation  350,  apd  all  such 
trees  remaining  within  said  submerged  area:  jProvided, 
That  the  Licensee  shall  not  be  required  to  deadeji,  cut,  de¬ 
stroy,  or  remove  trees  or  brush  on  lands  over  whijsh  it  exer¬ 
cises  neither  ownership  nor  control. 
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The  Licensee  shall,  in  the  general  public  interest,  and  to 
the  satisfaction  of  said  District  Engineer,  also  cut  in  such 
manner  or1  so  remove  or  destroy,  the  brush  or  trees  within 
said  area  to  be  submerged  and  below  the  contour  line  of 
said  elevation  334  that  no  part  of  said  brush  or  trees  shall 
project  above  an  elevation  of  340  feet  above  said  datum 
plane. 

The  said  District  Engineer  shall  make  inspection,  from 
time  to  time,  and  as  requested  by  the  Licensee,  of  the  work 
required  to  be  performed  by  the  Licensee  under  this  article 
and  shall  request  the  State  Health  Officer  of  the  State  of 
Alabama  to  make  a  certificate  of  approval  of  so  much  of 
said  work  as  is  comprised  within  the  first  paragraph  of  this 

39 

article.  As  said  District  Engineer  determines  that 
113  the  Licensee  is  complying  with  the  provisions  of  the 
foregoing  paragraphs  of  this  article,  he  shall  make 
written  reports  thereupon,  respectively,  to  the  Commission, 
and  as  it  shall  appear  that  the  Licensee  has  complied  with 
the  provisions  of  the  second  paragraph  of  this  article  to 
the  satisfaction  of  the  Commission,  the  Executive  Secre¬ 
tary  shall  certifv  such  fact  to  the  Licensee  and  the  Licensee 

V  |  * 

may  thereupon  proceed  gradually  as  authorized  by  the  cer¬ 
tificate  of  the  Executive  Secretary  with  the  impounding  of 
water  by  said  dam  up  to  said  elevation  334,  and  when  it 
shall  appear  that  the  Licensee  has  complied  with  the  pro¬ 
visions  of  the  first  paragraph  of  this  article  to  the  satisfac¬ 
tion  of  the  Commission,  the  Executive  Secretary  shall  cer- 
tify  such  fact  to  the  Licensee  and  the  Licensee  may  there¬ 
upon  proceed  with  the  impounding  of  water  to  said  eleva¬ 
tion  of  350  feet. 

Article  11. — In  the  construction  and  maintenance  of  the 
project  works  herein  specified,  the  Licensee  shall  place  and 
maintain  suitable  structures  to  reduce  to  a  reasonable  de¬ 
gree  the  liability  of  contact  between  its  transmission  lines 
and  telegraph,  telephone,  and  other  signal  wires  or  power 
transmission  lines  not  owned  by  the  Licensee,  and  shall  also 
place  and  maintain  suitable  structures  and  devices  to  re¬ 
duce  to  a  reasonable  degree  the  liability  of  any  structures 
or  wires  falling  and  obstructing  traffic  or  endangering  life 
on  highways,  streets,  or  railroads. 

Article  12. — The  Licensee  shall  install  and  maintain 
standard  meters  adequate  for  the  determination  of  the 
amount  of  electric  energy  generated  by  the  project  works, 
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and  shall  make  adequate  provision  in  conformity  with  the 
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prevailing  standards  of  the  United  States  (geological 

114  Survev  for  the  determination  of  the  stagel  and  flow 
of  the  Coosa  River  and  of  the  amount  of  vjater  held 

in  and  drawn  from  storage ;  shall  keep  accurate  and  suf¬ 
ficient  records  of  the  foregoing  determinations  to  jthe  satis¬ 
faction  of  the  Commission ;  and  shall  make  returh  of  such 
records  at  such  time  and  in  such  form  as  may  be  required 
by  the  Commission. 

Article  13. — The  Licensee  shall  allow  officers !  and  em¬ 
ployees  of  the  United  States  free  and  unrestricted  access 
in,  through,  and  across  said  project  and  project  works  in 
the  performance  of  their  official  duties  in  respect  to  said 
project. 

Article  14. — Upon  the  completion  of  the  construction  of 
each  of  the  separable  parts  of  said  project  for  which  dates 
of  completion  are  specified  in  Article  2  hereof,  the!  Licensee 
shall  file  with  the  Commission,  under  oath,  a  statement  in 
duplicate  showing  the  actual  legitimate  cost  of  construction 
thereof  as  specified  in  Regulation  20,  Section  2  of  ^aid  rules 
and  regulations  of  the  Commission.  Such  statement  shall 
include  all  proper  and  legitimate  costs,  whether!  incurred 
prior  to  date  of  issuance  of  license  or  on  and  a[fter  such 
date;  and  the  Licensee  shall,  if  requested  by  the  Commis¬ 
sion,  show  separately  on  such  statement  the  items  and 
amounts  of  cost  incurred  prior  to  the  date  of  issuance  of 
license,  with  such  other  details  with  respect  thereto  as  the 
Commission  may  require.  Each  and  every  iteiji  of  cost 
included  in  such  statement  shall  be  supported  l^y  proper 
voucher  or  other  evidence  and  any  such  voucher  or  evidence, 
or  certified  copy  thereof,  in  support  of  any  item  properly 
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includible  in  said  cost  shall  become  a  part  ojf  the  per- 

115  manent  records  of  said  project  and  shall  bej  kept  and 
retained  by  the  Licensee  in  the  manner  required  by 

the  Commission. 

Article  15. — The  payment  by  the  Licensee  of  annual 
charges  for  any  calendar  year  shall  be  made  to  the  United 
States  at  the  end  of  the  year  or  within  thirty  d^ys  there¬ 
after  upon  bills  rendered  or  approved  by  the  Commission ; 
charges  to  be  determined  in  accordance  with  the  provisions 


of  Regulation  14,  of  said  rules  and  regulations  of 


the  Com¬ 


mission.  For  the  purposes  of  such  determinatioii : 
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A.  The  power  capacity  upon  which  shall  be  based  the 
charges  for  reimbursing  the  United  States  for  the  costs  of 
administration  of  the  Act  and  for  recompensing  it  for  the 
use,  occupancy,  and  enjoyment  of  public  lands  and  reserva¬ 
tions  shall;  subject  to  the  provisions  of  Section  3  of  said 
Regulation  14,  be  taken  as  21,760  horsepower. 

Article  16. — Whenever  the  Licensee  is  directly  benefited 
by  the  construction  work  of  another  Licensee,  a  Permittee, 
or  of  the  United  States  of  a  storage  reservoir  or  other 
headwater  improvement,  the  Licensee  shall  reimburse  the 
owner  of  such  reservoir  or  other  improvement  for  such  part 
of  the  annual  charges  for  interest,  maintenance,  and  de¬ 
preciation  thereon  as  the  Commission  may  deem  equitable. 
The  proportion  of  such  charges  to  be  paid  by  the  Licensee 

shall  be  determined  from  time  to  time  bv  the  Commission. 

* 

Whenever  such  reservoir  or  other  improvement  is  con- 
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structed  by  the  United  States  the  Licensee  shall  pay 
116  similar  charges  into  the  Treasurv  of  the  United 
States  upon  bills  rendered  by  the  Commission. 

Article  17. — After  the  first  20  years  of  operation  of  said 
project  under  this  license,  out  of  surplus  earnings  there¬ 
after,  if  any,  accumulated  in  excess  of  a  specified  reason¬ 
able  rate  of  return  upon  the  actual,  legitimate  investment 
of  the  Licensee  in  said  project,  all  as  defined  in  and  deter¬ 
mined  by  the  provisions  of  Regulation  17  of  said  rules  and 
regulations  of  the  Commission,  the  Licensee  shall  establish 
and  maintain  amortization  reserves,  which  reserves  shall, 
in  the  discretion  of  the  Commission,  be  held  until  the  ter¬ 
mination  of  the  license  or  be  applied  from  time  to  time  in 
reduction  of  the  net  investment.  Such  specified  rate  of  re¬ 
turn  shall  be  one  and  one-half  times  the  weighted  average 
annual  interest  rate  payable  on  the  par  value  of  the  bona 
fide  interest-bearing  debt  of  the  Licensee  actuallv  outstand- 
ing,  in  whole  or  in  part,  on  account  of  the  project  property 
at  the  beginning  of  the  period  of  amortization  and  of  each 
calendar  year  thereafter ;  such  weighted  average  annual  in¬ 
terest  rate  being  determined  as  provided  in  paragraphs  B 
and  C  of  Section  3 : 

Provided,  That,  if  at  the  beginning  of  the  period  of  amor¬ 
tization  or  of  any  calendar  year  thereafter,  the  outstanding 
interest-bearing  debt  of  the  Licensee  on  account  of  the  proj¬ 
ect  or  projects  under  license  together  with  any  other  works 
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or  property  operated  in  connection  therewith  is  less  than 
twenty-five  percent  of  the  actual,  legitimate  investment  of 
the  Licensee  in  said  project,  then,  and  in  such  even^;  for  the 
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calendar  year  next  following,  the  specified  ra^e  of  re- 

117  turn  shall  be  two  times  the  legal  rate  of  interest  in 
the  State  of  Alabama. 

Subject  to  the  provisions  of  Section  6  of  said  regulation, 
the  following  proportions  of  such  surplus  earnings  shall  be 
paid  into  and  held  in  such  amortization  reserves:  Of  all 
surplus  earnings  up  to  and  including  two  per  cenj;  of  the 
actual,  legitimate  investment,  thirty  percent  thereof  shall 
be  so  paid ;  of  all  surplus  earnings  in  excess  of  two  percent 
and  not  in  excess  of  four  percent  upon  such  investment,  fifty 
percent  thereof  shall  be  so  paid;  and  of  all  such  surplus 
earnings  in  excess  of  four  percent  seventy  percent  thereof 
shall  be  so  paid,  and  of  all  such  surplus  earnings  ip  excess 
of  6  percent,  ninety  percent  thereof  shall  be  so  paid;  Pro¬ 
vided ,  That,  if  at  the  end  of  any  calendar  year  of  tljie  amor¬ 
tization  period  the  Commission  shall  find  that  the  | accumu¬ 
lated  earnings  of  the  Licensee  during  the  period  df  opera¬ 
tion,  including  the  first  twenty  (20)  years  thereof,  have  not 
yielded  a  fair  return  ujjon  the  actual,  legitimate  investment 
in  the  project  or  projects  under  license,  the  proportion  of 
such  surplus  earnings  for  such  calendar  year  and  for  suc¬ 
ceeding  calendar  years  to  be  paid  into  such  amortization 
reserves  shall  be  ten  (10)  percent  thereof  until  such  time 
as  the  accumulated  earnings  of  the  Licensee  represent,  in 
the  judgment  of  the  Commission,  a  fair  return  upon  such 
investment  for  such  period  of  operation. 

Article  18. — That  no  lease  of  said  project  or  par^:  thereof 
whereby  the  lessee  is  granted  the  exclusive  occupancy,  pos¬ 
session,  or  use  of  project  works  for  purposes  of  generating, 
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transmitting,  or  distributing  power  shall  be  made 

118  without  the  prior  written  approval  of  the  Commis¬ 
sion  ;  and  the  Commission  may,  if  in  its  judgment  the 

situation  warrants,  require  that  all  the  conditions  of  this 
license,  of  the  Act,  and  of  said  rules  and  regulations  of  the 
Commission  shall  be  applicable  to  such  lease  ancj  to  such 
property  so  leased  to  the  same  extent  as  if  the  lessee  were 
the  Licensee  hereunder,  Provided ,  That,  the  provisions  of 
this  article  shall  not  apply  to  parts  of  the  project  opr  project 
works  which  may  be  used  by  another  jointly  with  the  Li- 
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censee  under  a  contract  or  agreement  whereby  the  Licensee 
retains  the  occupancy,  possession,  and  control  of  the  prop¬ 
erty  so  used  and  receives  adequate  consideration  for  such 
joint  use,  or  to  leases  of  land  while  not  required  for  pur¬ 
poses  of  generating,  transmitting,  or  distributing  power,  or 
to  buildings  or  other  property  not  built  or  used  for  said 
purposes,  or  to  minor  parts  of  the  project  or  project  works 
the  leasing  of  which  will  not  interfere  with  the  usefulness 
or  efficient  operation  of  the  project  by  the  Licensee  for  said 
purposes. 

Article  19. — The  Licensee  shall  abide  by  such  reasonable 
regulation  of  the  service  to  be  rendered  to  customers  or 
consumers  of  power,  and  of  rates  and  charges  of  payment 
therefor,  as  may  from  time  to  time  be  prescribed  by  any 
dulv  constituted  agencv  of  the  State  in  which  the  service  is 
rendered  or  the  rate  charged;  and  in  case  of  the  develop¬ 
ment,  transmission,  distribution,  sale,  or  use  of  power  in 
public  service  by  the  Licensee  or  by  its  customer  engaged 
in  public  service  in  any  State  which  has  not  authorized  and 
empowered  a  commission  or  other  agency  or  agencies 
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within  said  State  to  regulate  and  control  the  services 
119  to  be  rendered  by  the  Licensee  or  the  rates  and 

charges  of  payment  therefor,  or  the  amount  or  char¬ 
acter  of  securities  to  be  issued  by  any  of  said  parties,  it  is 
agreed  as  a  condition  of  this  license  that  jurisdiction  is 
hereby  conferred  upon  the  Commission,  upon  complaint  of 
any  person  aggrieved  or  upon  its  own  initiative,  to  exercise 
such  regulation  and  control  until  such  time  as  the  State 
shall  have  provided  a  commission  or  other  authority  for 
such  regulation  and  control:  Provided,  that  the  jurisdiction 
of  the  Commission  shall  cease  and  determine  as  to  each 
specific  matter  of  regulation  and  control  prescribed  in  this 
paragraph  as  soon  as  the  State  shall  have  provided  a  com¬ 
mission  or  other  authoritv  for  the  regulation  and  control 
of  that  specific  matter. 

Article  20. — With  the  written  consent  of  the  Licensee,  the 
Commission  may,  by  order  made  under  its  seal,  and  after 
the  public  notice  required  by  Section  6  of  the  Act,  modify, 
alter,  enlarge,  or  omit,  in  so  far  as  authorized  by  law,  any 
one  or  more  of  the  conditions  or  provisions  of  this  license. 

Article1  21. — The  enumeration  herein  of  any  rights  re¬ 
served  to  the  United  States  or  to  any  State  or  municipality 
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under  the  Act,  or  of  any  requirement  of  said  Act  cjr  of  said 
rules  and  regulations  of  the  Commission,  shall  no^;  be  con¬ 
strued  in  any  degree  as  impairing  any  other  rights  so  re¬ 
served  by  the  Act  or  as  limiting  the  force  of  any  other  re¬ 
quirement  of  said  Act  or  regulations. 

IN  WITNESS  WHEREOF,  the  Federal  Power  iCommis- 


sion  has  caused  its  name  and  seal  to  be  hereto  signed 
120  and  affixed  by  0.  C.  Merrill,  its  Executive  Secretary, 
this  27th  dav  of  June,  1921. 

FEDERAL  POWER  COMMISSION, 

By  O.  C.  MERRILL, 
Executive  Secretary. 

IN  TESTIMONY  of  its  acceptance  of  all  the  terms  and 
conditions  of  the  said  The  Federal  Water  Power  Act  of 
June  10,  1920,  and  of  the  further  conditions  imposed  in  the 
foregoing  license,  the  licensee  has  caused  its  name|  and  cor¬ 
porate  seal  to  be  hereto  signed  and  affixed  this  the  25th  day 
of  June,  1921,  by  R.  A.  Mitchell,  its  Vice  President,  pur¬ 
suant  to  a  resolution  of  its  Board  of  Directors,  qated  the 
21st  day  of  June,  1921,  certified  copy  of  the  record  thereof 
being  attached  hereto. 


ALABAMA  POWER  COMPANY, 

By  R.  A.  MITCHELL, 

Vice  President. 

ATTEST: 

STEPHEN  A.  DAWLEY,  | 

Assistant  Secretary. 
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121  Exhibit  A  Continued  I 

The  Federal  Power  Commission 

Amendment  to  License  J 

(Navigable  waters)  Project  No.  82,  Alabama. 
Alabama  Power  Company 

WHEREAS,  The  Federal  Power  Commission  did  on 
June  6,  1921,  issue  to  the  Alabama  Power  Company,  a  cor- 
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poration  existing  under  the  laws  of  the  State  of  Alabama,  a 
license  for  a  power  project  designated  as  Project  No.  82  on 
the  records  of  the  Commission,  authorizing  it  to  construct, 
operate,  and  maintain  at  the  site  known  as  Duncan  ?s  Riffle, 
on  the  Coosa  River  in  the  Counties  of  Coosa  and  Chilton, 
in  the  State  of  Alabama,  certain  project  works  as  described 
in  said  license;  and 

WHEREAS,  on  the  28th  day  of  July,  1921,  said  Licensee 
applied  to  the  Commission  for  a  minor  extension  of  the 
project  area  to  include  the  following  described  additional 
public  lands  of  the  United  States : 

That  part  of  fractional  section  fourteen,  township 
twenty-one  north,  range  sixteen  east,  which  lies  west  of  the 
Coosa  River  in  Chilton  County,  Alabama,  and  containing 
66.16  acres,  more  or  less,  as  shown  on  the  map  marked  Ex¬ 
hibit  K,  Map  D-8929  attached  to  the  application  to  extend 
said  project  area,  dated  July  28,  1921,  copy  of  which  is 
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hereto  attached  and  made  a  part  hereof  in  order  that 
122  the  said  Licensee  might  have  the  right  to  use  said 
land  in  connection  with  said  project  in  the  following 
manner : 

(1)  To  build  and  use  dirt  roads,  tramways  and  railroads 
for  construction  purposes  over  and  upon  said  land. 

(2)  To  cut,  remove  and  utilize  timber  therefrom. 

(3)  To  quarry,  remove  and  utilize  rock,  stone,  and  earth 

therefrom. 

(4)  To  place  houses  and  equipment  necessary  or  useful 
in  construction  work. 

(5)  To  construct  power,  telephone,  and  telegraph  trans¬ 
mission  lines  over  and  upon  the  same. 

NOW,  THEREFORE,  it  appearing  to  the  Federal  Power 
Commission  that  the  aforesaid  land  is  an  isolated  tract  or 
parcel  of  the  public  domain  of  the  United  States  reserved 
from  entry  for  use  in  connection  with  the  navigation  of  the 
Coosa  River  and  for  use  in  connection  with  water  power 
development,  and  that  the  use  desired  to  be  made  of  the 
same  by  the  Licensee  subject  to  the  restrictions  and  condi¬ 
tions  herein  set  out  is  desirable  and  justified  in  the  public 
interest  and  will  not  interfere  with  or  be  inconsistent 
with  the  purposes  for  which  said  land  is  reserved  from 


91 


F.  R.  MCNINCH,  C.  L.  DRAPER,  B.  MANLY,  ET  AL 

entry,  the  Commission  hereby  grants  said  application  and 
amends  said  license  so  as  to  extend  the  project  area  to  in¬ 
clude  the  above  described  land,  for  use  as  set  forth  above, 
but  the  granting  of  said  application  and  the  extension  of 
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said  license  to  include  within  the  project  area  above 

123  mentioned  land  as  herein  stipulated  shall  not  oper¬ 
ate  to  alter  or  amend  said  license  in  any  other  par¬ 
ticular  and  shall  not  in  anv  wav  whatsoever  be  a  whiver  of 
any  other  part  or  condition  of  the  license. 

The  foregoing  amendment  of  said  license  is  subject  to  the 
following  restrictions  and  conditions : 

(a)  That  the  control  of  said  land  is  to  remain  in  the  War 
Department. 

(b)  Operations  of  Licensee  are  to  be  limited  to  jsuch  as 
may  be  required  in  the  removal  of  stone  for  use  in  construc¬ 
tion  of  project  works  under  the  license  and  shall  he  under 
the  supervision  and  subject  to  approval  of  the  District  En¬ 
gineer  of  the  War  Department  at  Montgomery,  Alabama. 

IN  WITNESS'  WHEREOF,  The  Federal  Pow^r  Com¬ 
mission  has  caused  its  name  and  seal  to  be  heretq  signed 
and  affixed  by  0.  C.  Merrill,  its  Executive  Secretary,  this 
24th  day  of  September,  1921. 

FEDERAL  POWER  COMMISSION, 

By  0.  C.  MERRILL, 

Executive  Secretary. 

(Seal — Federal  Power  Commission) 

IN  TESTIMONY  of  its  acceptance  of  all  the  terms  and 
conditions  imposed  in  the  foregoing  amendment  o|f  the  li¬ 
cense  therein  referred  to,  the  Licensee  has  caused  its  name 
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and  corporate  seal  to  be  hereto  signed  and  affixed  this  22nd 
day  of  September,  1921,  by  Thos.  W.  Martin,  its 

124  President,  pursuant  to  a  resolution  of  its  I^oard  of 
Directors,  passed  the  16th  day  of  September^  1921,  a 

certified  copy  of  the  record  thereof  being  attached  hereto. 

ALABAMA  POWER  COMPANY, 

By  THOS.  W.  MARTIN, 

President . 

(Seal  of  the  Alabama  Power  Company) 
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i  The  Federal  Power  Commission 
Amendment  to  License 
Project  No.  82 — Alabama 
Navigable  Stream. 

The  Alabama  Power  Company 

WHEREAS,  the  Federal  Power  Commission,  hereinafter 
called  “the  Commission,”  on  June  27,  1921,  issued  to  the 
Alabama  Power  Company,  hereinafter  called  “the  Li¬ 
censee,”  a  corporation  organized  and  existing  under  the 
laws  of  the  State  of  Alabama,  a  license,  and  amended  said 
license  on  September  24,  1921,  for  a  power  project  desig¬ 
nated  as  Project  No.  82  on  the  records  of  the  Commission, 
authorizing  it  to  construct,  operate  and  maintain  at  the  site 
known  as  Duncan’s  Riffle,  on  the  Coosa  River,  in  the  Coun¬ 
ties  of  Coosa  and  Chilton,  Alabama,  certain  project  works 
described  in  said  license ;  and 
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125  WHEREAS,  on  June  15,  1922,  said  Licensee  filed 
an  application  for  an  amendment  to  its  license,  as 
amended,  in  the  following  particulars: 

By  the  installation  of  three  (3)  units  instead  of  two 
(2)  units  as  shown  in  the  original  license,  by  the  con¬ 
struction  of  a  power  house,  integral  with  the  dam,  provid¬ 
ing  for  the  ultimate  installation  of  four  (4)  units  instead 
of  five  (5)  units  as  shown  in  the  original  license,  by  the 
provision  in  the  west  abutment  of  the  dam  for  a  flume 
to  a  future  unit  to  be  installed  on  the  west  bank  down¬ 
stream  from  the  dam,  by  the  modification  of  the  original 
plans  to  incorporate  designs  in  accordance  with  the  require¬ 
ments  of  machinery  manufacturers,  and  by  substituting 
a  combination  rockfill  and  timber-crib  for  the  timber-crib 
section  of  the  lock  approach  piers;  and 

WHEREAS,  the  Commission  fiuds  that  the  changes  in 
plans  will  not  involve  any  substantial  alteration  or  ad¬ 
dition  to  the  general  plan  of  development;  that  they  will 
not  involve  any  change  of  the  pool  levels  and  that  their 
affect  will  materially  improve  the  development;  and 
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WHEREAS,  the  Commission  finds  that  in  vie^v  of  the 
character  of  the  changes  no  advertisement  of  such  changes 
is  required  by  the  Federal  Water  Power  Act;  and 
WHEREAS,  the  plans  showing  the  proposed  changes 
were  approved  by  the  Commission  on  June  23,  1922,  and 
the  plans  of  the  structures  affecting  navigation  have  been 
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126  approved  by  the  Chief  of  Engineers  and  tfre  Secre¬ 
tary  of  War; 

NOW,  THEREFORE,  the  Commission  hereby  amends 
said  license  by  the  substitution  of  the  exhibits  shewing  the 
proposed  changes  for  the  corresponding  exhibits  of  the 
original  license,  as  more  fully  set  out  below: 

Drawing  D-8702  Revised,  General  Plan  and  Elevation, 
filed  June  15,  1922,  and  signed  by  Thos.  W.  Martin,  Presi¬ 
dent,  and  0.  G.  Thurlow,  Chief  Engineer,  TO  SUPER¬ 
SEDE  Drawing  D8702,  General  Plan  and  Elevatiojn,  signed 
by  Thos.  W.  Martin,  President,  and  0.  G.  Thurldw,  Chief 
Engineer,  and  approved  by  the  Federal  Power  !  Commis¬ 
sion  on  May  25,  1921. 

Drawing  D8705  Revised,  Cross  Section  through  Power 
House,  filed  June  15,  1922,  and  signed  by  Thos.  wr  Martin, 
President,  and  0.  G.  Thurlow,  Chief  Engineer,  TO  SUPER¬ 
SEDE  Drawing  D-8705,  Cross  Section  througp  Power 
House,  signed  by  Thos.  W.  Martin,  President,  ajnd  0.  G. 
Thurlow,  Chief  Engineer,  and  approved  by  the  Federal 
Power  Commission  on  May  25,  1921. 

Drawing  D-8708  Revised,  Typical  Plans  of  Pow^r  House, 
filed  June  15,  1922,  and  signed  by  Thos.  W.  Martin,  Presi¬ 
dent,  and  0.  G.  Thurlow,  Chief  Engineer,  TO  SUPER¬ 
SEDE  Drawing  D-8708,  Typical  Plans  of  Pow^r  House, 
signed  by  Thos.  W.  Martin,  President,  and  0.  G.  Thurlow, 
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127  Chief  Engineer,  and  approved  by  the  Federal  Power 
Commission  on  May  25,  1921. 

Drawing  D-8709  Revised,  Sections  Showing  Design  of 
Dam,  filed  June  15,  1922,  and  signed  by  Thos.  W|.  Martin, 
President,  and  0.  G.  Thurlow,  Chief  Engineer,  TO 
SUPERSEDE  Drawing  D-8709,  Sections  Showing  Design 
of  Dam,  signed  by  Thos.  W.  Martin,  President,  ^nd  0.  G. 
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Thurlow,'  Chief  Engineer,  and  approved  by  the  Federal 
Power  Commission  on  May  25.  1921. 

Drawing  D-8620  Revised,  General  Plan  Lock  Approach 
— Detail  Piers,  Cribbing  &  Fill,  filed  June  15,  1922,  and 
signed  bv  Thos.  W.  Martin,  President,  and  O.  G.  Thurlow, 
Chief  Engineer,  TO  SUPERSEDE  Drawing  D-8620,  Gen¬ 
eral  Layout  Lock  Approach  &  Detail  Piers  &  Cribbing, 
signed  by  Thos.  W.  Martin,  President,  and  0.  G.  Thurlow, 
Chief  Engineer,  and  approved  by  the  Federal  Power  Com¬ 
mission  on  May  25,  1921. 

The  granting  of  said  application  and  the  amendment 
of  said  license  in  the  manner  set  out  above  shall  not  operate 
to  alter  or  amend  said  license  in  any  other  particular,  and 
shall  not  in  any  way  be  a  waiver  of  any  other  part,  pro¬ 
vision  or  condition  of  said  license. 

IN  WITNESS  WHEREOF,  the  Federal  Power  Com¬ 
mission  has  caused  its  name  and  seal  to  be  hereto  signed 
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128  and  affixed  by  0.  C.  Merrill,  its  Executive  Secre¬ 
tary,  this  31st  dav  of  August,  1922. 

FEDERAL  POWER  COMMISSION, 

By  0.  C.  Merrill, 

Executive  Secretary. 

(Seal) 

In  testimony  of  acceptance  of  all  the  terms  and  conditions 
of  the  foregoing  amendment  to  license  for  Project  No.  82, 
the  Licensee,  this  22nd  day  of  August,  1922,  has  caused 
its  name  and  corporate  seal  to  be  hereto  signed  and  affixed 
by  Thos.  W.  Martin,  its  President,  pursuant  to  a  resolu¬ 
tion  of  its  Board  of  Directors,  passed  on  the  14th  day  of 
August,  1922,  a  certified  copy  of  the  record  thereof  being 
hereto  attached. 

ALABAMA  POWER  COMPANY, 

By  Thos.  W.  Martin, 

President . 

Attest : 

Lamar  Aldridge, 

Secretary. 

(Corporate  Seal) 


State  of  Alabama, 

Jefferson  County. 

AGREEMENT  made  this  the  30th  day  of  January,  1919, 
between  Alabama  Power  Company,  a  corporation  Organized 
and  existing  under  the  laws  of  the  State  of  Alabama,  here¬ 
in  called  the  Power  Company,  and  Dixie  Construction 
Company,  a  corporation  organized  and  existing  under  the 
laws  of  the  State  of  Delaware,  herein  called  the  Construc¬ 
tion  Company. 

1.  The  Power  Company  does  hereby  employ  the  Con¬ 
struction  Company  to  design  and/or  construct  such  work 
for  the  Power  Company  as  may  be  turned  over  to  it  from 
time  to  time  together  with  the  necessary  engineering  for 
such  work. 

2.  The  particular  work  to  be  done  by  the  Construction 
Company  from  time  to  time  shall  be  designated  by  the 
Power  Company  in  requisitions  on  or  letters  addressed  to 
the  Construction  Company,  the  acceptance  of  kvhich  by 
the  Construction  Company  shall  be  noted  thereon  for 
which  the  Power  Company  agrees  to  pay  the  Construction 
Company  a  sum  equal  to  the  total  cost  of  such  [work  in¬ 
cluding  engineering  expense  and  salaries,  offic^  and  in¬ 
cidental  expenses,  labor,  material,  overhead  and  I  traveling 
expenses  plus  the  following  respective  percentages  of  such 
total  cost  of  such  work  namely: 


On  the  first  $100,000  of  cost .  4  per  cent 

On  the  next  $700,000  of  cost .  3 %  ido. 

All  in  excess  of  $800,000  of  cost .  3  do. 
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3.  The  Powder  Company  shall  advance  tcj  the  Con- 
130  struction  Company  at  the  commencement  of  any 
new  work  such  moneys  as  may  be  necessary  to  carry 
forward  such  work  to  be  used  by  the  Construction  Com¬ 
pany  as  a  contingent  fund  and  shall  reimburse  the  same 
upon  receipt  of  vouchers  from  the  Construction  Company 
covering  expenditures  on  said  work  from  said  fund. 
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4.  The  Construction  Company  shall  employ  all  labor  and 
the  Power  Company  agrees  to  advance  to  the  Construction 
Company  upon  demand  from  time  to  time  such  sums  of 
money  as  may  be  specified  to  cover  maturing  pay  roils  or 
bills  for  apparatus  and  materials  (other  than  materials 
furnished  by  the  Power  Company)  that  may  be  purchased 
by  the  Construction  Company,  all  of  which  will  be  accounted 
for  by  delivering  to  the  Power  Company  vouchers  there¬ 
for  as  soon  as  practicable  after  each  such  advance  is  made. 

5.  The  Construction  Company  shall  organize  and  main¬ 
tain  (the  expense  thereof  to  be  included  in  the  above  men¬ 
tioned  cost)  a  complete  system  of  accounting  for  each  par¬ 
ticular  job  designed  and/or  constructed  under  this  con¬ 
tract  and  will  render  monthly  statements  of  receipts  and 
expenditures,  and  the  books  shall  at  all  times  be  open  to 
the  examination  of  the  Power  Company. 

6.  The  term  4 ‘ overhead  expense”  as  used  in  this  con¬ 
tract  covers  the  overhead  expense  of  the  Construction  Com¬ 
pany’s  Birmingham  office,  including  time  of  its  executive 
officers  and  of  its  chief  engineer  and  chief  draftsman  while 
actually  etnployed  on.  the  work  in  question. 
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131  7.  It  is  agreed  that  settlements  and  payments  shall 

be  made  by  the  Power  Company  to  the  Construction 
Company  on  or  before  the  10th  day  of  each  month  for  ser¬ 
vices  rendered  during  the  preceeding  month. 

8.  This  agreement  may  be  canceled  on  thirty  days’ 
written  notice  by  either  party. 

9.  It  is  further  understood  and  agreed  that  the  Construc¬ 
tion  Company  shall  not  assign,  transfer  or  otherwise  dis¬ 
pose  of  this  contract  or  its  right,  title  or  interest  in  or  to 
the  same  or  any  part  thereof  or  of  any  moneys  to  become 
due  hereunder  without  the  previous  consent  in  writing  of 
the  Power  Company  endorsed  thereon  and  hereto  attached ; 
and  if  the  Construction  Company  shall  without  such  pre¬ 
vious  written  consent  undertaken  so  to  assign,  transfer,  con¬ 
vey,  sublet  or  otherwise  dispose  of  this  contract  or  its 
right,  title  and  interest  therein,  or  any  moneys  to  become 
due  under  this  contract  to  another  person,  firm  or  corpora¬ 
tion,  this  contract  may,  at  the  option  of  the  Power  Com¬ 
pany,  be  revoked  and  annulled,  and  the  Power  Company 
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shall  thereupon  be  relieved  and  discharged  from  inv  and 
all  liability  and  obligations  growing  out  of  same  to  ijhe  Con¬ 
struction  Company  and  to  its  assignee  or  transferee. 

10.  If  any  work  to  be  done  under  this  contract  :s  aban- 
doned  by  the  Construction  Company,  or  if  this  Contract 
shall  be  assigned  without  the  written  consent  of  the  Power 
Company,  as  herein  set  out,  or  if  at  any  time  the  General 
Manager  of  the  Power  Company  shall  be  of  the  opinion 
and  so  certifies  in  writing  that  the  performance  of  the  work 
is  unnecessarily  or  unreasonably  delayed,  or  that  the  Con- 
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132  struction  Company  is  violating  any  of  the  conditions 
of  this  contract,  or  has  not  installed  or  properly 
maintained  an  adequate  construction  equipment,  o]r  is  exe¬ 
cuting  the  work  in  bad  faith,  (or  is  not  complying  with 
instructions  of  the  Chief  Engineer  of  the  Power  Company), 
or  if  the  work  is  not  fully  completed  within  the  time  fixed 
for  its  completion,  the  Company  may,  at  its  option,  notify 
the  Construction  Company  to  discontinue  all  the  work,  or 
any  part  thereof,  by  a  written  notice  to  be  served  upon  the 
Construction  Company  at  its  principal  place  of  business  in 
this  State,  and  take  possession  of  the  entire  equipment  of 
the  Construction  Company  or  any  portion  thereof  and  use 
same  in  the  completion  of  said  work  without  rent,  hud  may 
proceed  to  complete  the  contract  in  such  manner  ajs  it  may 
deem  advisable  by  contract  or  otherwise  and  may  use  such 
equipment  as  it  may  find  upon  the  work,  and  may!  procure 
other  equipment  for  the  completion  of  same,  and  jthe  Con¬ 
struction  Company  shall  pay  to  the  Power  Company  the 
extra  cost  and  expense  incurred  by  the  Power  Company  in 
obtaining  said  additional  equipment  and  of  completing  the 
work  hereunder.  The  Power  Company  may  apply  any 
monev  which  would  otherwise  be  due  the  Construction 
Company  to  the  extent  which  the  General  Manager  of  the 
Power  Company  may  determine  to  defray  all  or  jjmv  part 
of  the  extra  cost  and  expense  to  the  Power  Compaiky.  Such 
extra  cost  and  expense  so  incurred  by  the  Power  Company 
shall  be  certified  by  the  General  Manager  of  the  Power 
Company  whose  certificates  shall  be  final  and  conclusive 
on  the  parties.  If  only  a  particular  part  of  the  w(^rk  here- 
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under  is  taken  over  and  carried  on  by  the  Power  Company, 
by  contract  or  otherwise,  under  the  provision  of  this  clause 
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133  of  the  contract,  the  Construction  Company  shall  con¬ 
tinue  the  remainder  of  the  work  in  conformity  with 

the  terms  of  this  contract,  and  in  such  manner  as  in  nowise 
to  hinder  or  interfere  with  the  persons  or  workmen  em¬ 
ployed  as  above  provided,  by  the  Power  Company,  by  con¬ 
tract  or  otherwise,  to  do  any  part  of  the  work,  or  to  com¬ 
plete  the  same  under  the  provision  of  this  clause  of  the 
contract. 

11.  It  is  further  understood  and  agreed  that  the  Con¬ 
struction  Company  is  an  independent  contractor  for  all  of 
said  work  and  that  it  will  save  and  hold  the  Power  Com¬ 
pany  harmless  against  all  acts  of  its  employees. 

IN  WITNESS  WHEREOF  the  parties  hereto  have  exe¬ 
cuted  this  agreement  in  duplicate  the  day  and  year  first 
above  written. 

ALABAMA  POWER  COMPANY, 

Bv  Thos.  W.  Martin, 
Its  Vice  President. 

Attest : 

Wiley  Alford, 

Secretary  (seal) 

'  DIXIE  CONSTRUCTION  COMPANY, 

'  By  0.  G.  Thurlow, 

Its  Vice  President. 

Attest : 

L.  N.  Means, 

Secretary  (seal) 
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134  M.  D.  I. 

Order  No.  E.D.  2268 

July  15,  1921 

Alabama  Power  Company 
Contract  Order 

DIXIE  CONSTRUCTION  COMPANY, 

Birmingham,  Ala. 

You  are  hereby  authorized  to  perform  the  work  de¬ 
scribed  below,  in  accordance  with  and  upon  the  terms  and 
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conditions  of  that  certain  contract  between  this  company 
and  your  company,  dated  January  30,  1919,  at  an  estimated 
cost  of  $9,429,440. 

Description  of  work: 

All  labor,  materials  and  other  expenditures  in  the  con¬ 
struction  of  Mitchell  Dam,  including  reservoir,  transmis¬ 
sion  line,  etc. 

Authorized  Aug.  16,  1921 

Time  to  complete:  Two  years 

Schedule  of  expenditures:  See  Budget 

MONTH  Cash  Material  Material  !  Total 

Outlay  from  Stores  from  Plant 

#  *  #  ft 

Billing  to  Alabama  Power  Co. 

Date  Expenditure  Fee  |  Total 

*  *  *  * 
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135  Alabama  Power  Company 

By  W.  W.  Walntisley 
Vice  Pres.  &  Gei^.  Mgr. 

HW  8-26421 

ALABAMA  POWER  COMPANY,  | 

Birmingham,  Ala. 

We  accept  the  above  order  upon  the  terms  alid  under 
the  conditions  specified. 

Dixie  Construction  Company 

By  J.  jM.  Barry 

Amounts  should  be  entered  in  dollars  only;  dp  not  use 
cents. 
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136  62 

Exhibit  “C” 

JOINT  AGREEMENT 
BETWEEN 

ALABAMA  POWER  COMPANY,  ALABAMA  ELEC¬ 
TRIC  COMPANY,  WETUMPKA  POWER  COMPANY, 
ALABAMA  POWER  AND  ELECTRIC  COMPANY  AND 
ALABAMA  POWER  DEVELOPMENT  COMPANY, 
PRESCRIBING  THE  TERMS  AND  CONDITIONS  OF 
THE  MERGER  OF  THE  SAID  ALABAMA  ELEC¬ 
TRIC  COMPANY,  THE  SAID  WETUMPKA  POWER 
COMPANY,  THE  SAID  ALABAMA  POWER  AND 
ELECTRIC  COMPANY  AND  THE  SAID  ALABAMA 
POWER  DEVELOPMENT  COMPANY  INTO  AND 
WITH  THE  SAID  ALABAMA  POWER  COMPANY, 
UNDER  THE  NAME  OF  ALABAMA  POWER  COM¬ 
PANY. 

WHEREAS,  the  Boards  of  Directors  of  the  Alabama 
Power  Company,  Alabama  Electric  Company,  Wetumpka 
Power  Company,  Alabama  Power  &  Electric  Company  and 
Alabama  Power  Development  Company,  each  of  which  is 
a  corporation  organized  and  existing  under  the  laws  of  the 
State  of  Alabama,  did  heretofore  meet  and  authorize  and 
empower  the  directors  of  each  of  said  corporations  to  enter 
into  a  joint  agreement  with  the  directors  of  all  of  said 
corporations  prescribing  the  terms  and  conditions  of  the 
merger  of  the  said  Alabama  Electric  Company,  the  said 
Wetumpka  Power  Company,  the  said  Alabama  Power  & 
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Electric  Company  and  the  said  Alabama  Power  De- 

137  velopment  Company  into  and  with  the  said  Alabama 
Power  Company  under  the  name  of  Alabama  Power 

Company,  and  prescribing  the  terms  and  conditions  of 
such  merger  and  consolidation  of  said  companies,  the  mode 
of  carrying  the  same  into  effect,  together  with  all  such 
other  provisions  and  details  as  are  required  to  be  set  forth 
in  such  joint  agreement  by  the  laws  of  the  State  of  Ala¬ 
bama,  and  such  other  provisions  and  details  as  the  direc¬ 
tors  of  the  several  merging  or  consolidating  corporations 
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should  deem  necessary  to  perfect  such  merger  and  con¬ 
solidation;  And 

WHEREAS,  the  said  Alabama  Power  Company,  the 
said  Alabama  Electric  Company,  the  said  Wetumpka 
Power  Company,  the  said  Alabama  Power  &  Electric 
Company  and  the  said  Alabama  Power  Development  Com¬ 
pany  are  each  corporations  organized  and  existi  ug  under 
the  laws  of  the  State  of  Alabama,  and  are  authorized  by 
law  to  consolidate  and  become  one  corporation,  and  it  is 
believed  that  such  consolidation  will  be  beneficial  to  the 
public  as  well  as  to  the  stockholders  of  each  of  said  com¬ 
panies;  And 

WHEREAS,  the  said  Alabama  Power  Company  owns 
valuable  property,  real,  personal  and  mixed,  including 
various  water  rights,  on  and  near  the  Coosa  River  in  said 
State,  besides  other  rights,  privileges,  immunities,  powers, 
easements  and  franchises  in  said  State,  and  is  now  en¬ 
gaged  in  the  construction  of  a  dam  across  the  said  Coosa 
River  in  said  State  at  the  site  selected  for  Lock  Number 
Twelve,  for  the  manufacture,  supply  and  sale  to  the  public 
of  povrer  produced  by  water  as  a  motive  force,  and  owns 
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other  valuable  rights,  contracts  and  priviliges  in 
138  connection  with  the  manufacture,  supply  and  sale  of 
such  power;  And 

WHEREAS,  the  said  Alabama  Electric  Company,  the 
said  Wetumpka  Power  Company  and  the  said  Alabama 
Power  &  Electric  Company  own  valuable  property,  real, 
personal  and  mixed,  including  various  water  rights  on  and 
near  the  Coosa  River,  in  said  State,  besides  othjer  rights, 
privileges,  immunities,  powers,  easements  and  franchises 
in  said  State,  which  may  be  used  for  the  manufacture, 
supply  and  sale  to  the  public  of  power  produced  by  water 
as  a  motive  force;  And 

WHEREAS,  the  said  Alabama  Power  Development 
Company  owns  valuable  property,  real,  personal  and  mix¬ 
ed,  including  a  hydro-electric  power  development  at  Jack¬ 
son’s  Shoals  on  Choccoloceo  Creek,  in  Talladega  County, 
Alabama,  and  transmission  lines  therefrom  t)  various 
places  in  said  State,  and  is  now  engaged  in  the  construction 
of  a  steam  auxiliary  station  at  Gadsden,  in  siid  State, 
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which,  when  completed,  will  serve  as  such  auxiliary  for 
said  Company  and  said  Alabama  Power  Company,  and  is 
engaged  in  the  distribution  and  sale  of  such  electric  power 
to  the  public  in  various  cities  and  towns  in  said  State,  and 
owns  in  connection  therewith  valuable  rights,  privileges, 
immunities,  powers,  easements  and  franchises  which  will 
form  an  important  element  in  the  development  plans  of 
said  Alabama  Power  Company; 

NOW,  THEREFORE,  in  pursuance  of  such  authority 
and  of  the  premises  aforesaid,  the  parties  hereto  viz.,  the 
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said  Alabama  Power  Company,  the  said  Alabama 
139  Electric  Company,  the  said  Wetumpka  Power  Com¬ 
pany,  the  said  Alabama  Power  &  Electric  Company 
and  the  said  Alabama  Power  Development  Company,  act¬ 
ing  by  and  through  its  directors,  does  each  for  itself  hereby 
agree  that  the  said  Alabama  Electric  Company,  the  said 
Wetumpka  Power  Company,  the  said  Alabama  Power  & 
Electric  Company  and  the  said  Alabama  Power  Develop¬ 
ment  Company  shall  be  merged  into  and  with  the  said  Ala¬ 
bama  Power  company,  under  the  names  of  ALABAMA 
POWER  COMPANY,  (hereinafter  called  the  consolidated 
corporation)  but  which  shall  not  be  a  new  corporation,  and 
the  said  parties  hereto  do  hereby  prescribe  the  following 
terms  and  conditions  for  such  merger  and  consolidation, 
and  the  mode  of  carrying  the  same  into  effect,  to- wit  : 

ARTICLE  I. 

The  name  of  the  consolidated  corporation  shall  be  ALA¬ 
BAMA  POWER  COMPANY. 

ARTICLE  II. 

The  principal  place  of  business  in  the  State  of  Alabama 
of  the  consolidated  corporation  shall  be  at  Ocampo  in  the 
County  of  Chilton. 

ARTICLE  III. 

The  first  directors  of  the  consolidated  corporation  shall 
be  three  in  number;  and  the  officers  thereof  shall  consist 
of  a  President,  a  Vice-President,  a  General  Manager,  a 
Secretary  and  a  Treasurer. 
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ARTICLE  IV. 

The  names  and  postoffice  addresses  of  the  first  directors 
thereof,  who  shall  serve  until  their  successors  ari  elected 
and  qualified,  are  as  follows,  namely:  j 

Name  Postoffice  Addres 4. 

James  Mitchell,  New,  York,  N.  Y.j 

W.  W.  Freeman,  Birmingham,  Ala 

Thomas  W.  Martin,  Birmingham,  Alaj 

ARTICLE  V. 

The  names  and  postoffice  addresses  of  the  firsj  officers 
thereof,  who  shall  serve  until  their  successors  are  elected 
and  qualified,  are  as  follows,  namely: 


Name. 

James  Mitchell, 

W.  W.  Freeman, 

Walter  M.  Hood, 
Frederick  S.  Ruth, 


Office. 

President, 
Vice-President  and 
General  Manager, 
Secretary, 

Treasurer, 


ARTICLE  VI. 


Po/st  office  Address. 
New  York,  Neijv  York. 
Birmingham,  Alabama. 

Birmingham,  Alabama. 
New  York,  Neyr  York. 


The  first  directors  of  the  consolidated  corpora! 
be  chosen  by  the  stockholders  thereof,  at  a  special 


on  shall 
meeting 


of  the  stockholders  to  be  held  at  the  office  of  the  Company 
in  the  City  of  Birmingham,  Alabama,  on  July  31,  1913,  at 
12  o  ’clock  M. ;  and  thereafter  such  directors  shall  tye  chosen 
at  the  annual  meeting  of  the  stockholders  to  be  held  at 
the  same  place  and  on  the  third  Monday  in  February  in 
each  year,  unless  the  time  and  place  of  such  annual  meeting 
shall  be  changed  by  the  by-laws  adopted  by  the  consoli¬ 
dated  corporation. 
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ARTICLE  VII. 

i 

The  first  officers  of  the  consolidated  corporation  shall 
be  chosen  by  the  directors  thereof,  at  a  special  meeting  of 
the  directors  to  be  held  at  the  office  of  the  company  either 
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in  the  City  of  Birmingham,  Alabama,  or  in  the  City  of  New 
York,  as  soon  as  practicable  after  the  said  special  meeting 
of  stockholders ;  and  thereafter  such  officers  shall  be  chosen 
at  the  annual  meeting  of  the  directors  to  be  held  at  the 
same  place  and  as  soon  as  practicable  after  the  annual 
meeting  of  the  stockholders,  unless  the  time  and  place  of 
such  annual  meeting  shall  be  changed  bv  the  bv-laws 
adopted  by  the  consolidated  corporation. 

ARTICLE  VIII. 

It  is  the  intention,  purpose  and  agreement  of  the  par¬ 
ties  that  the  Alabama  Power  Company  shall  be  and  is 
hereby  continued  in  existence  as  the  consolidated  corpora¬ 
tion,  and  that  a  new  corporation  shall  not  be  formed  by 
this  agreement,  and  that  the  existence  of  the  consolidated 
corporation  shall  be  perpetual. 

ARTICLE  IX. 

The  capital  stock  of  the  consolidated  corporation  shall 
be  $20,000,000,  divided  into  200,000  shares,  of  the  par  value 
of  $100  each,  all  of  which  shall  be  common  stock. 

ARTICLE  X. 

Each  of  said  corporations,  parties  hereto,  having 
acquired  property  and  assets,  the  reasonable  value  of  which 
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now  exceeds  the  par  value  of  the  capital  stock  of  said 
142  companies,  it  is  agreed  that  there  shall  be  issued  to 
the  stockholders  of  the  Alabama  Power  Company,  or 
their  nominee,  70,000  shares;  to  the  stockholders  of  the  Ala¬ 
bama  Electric  Company,  or  their  nominees,  20,000  shares; 
to  the  stockholders  of  the  Wetumpka  Power  Company,  or 
their  nominees,  7,500  shares;  to  the  stockholders  of  the 
Alabama  Power  &  Electric  Company,  or  their  nominees, 
250  shares,  and  to  the  stockholders  of  the  Alabama  Power 
Development  Company,  or  their  nominess,  2,000  shares 
of  the  stock  of  the  consolidated  corporation,  in  lieu  of  and 
in  exchange  and  payment  for  the  shares  of  stock  in  said 
companies  now  issued  and  outstanding  ;  and  upon  the  sur¬ 
render  to  the  consolidated  corporation  of  the  shares  held 
by  any  stockholder  in  either  of  said  companies,  there  shall 
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be  issued  to  him  or  to  his  nominee,  such  number  of  the 
shares  of  stock  of  the  consolidated  corporation  io  agreed 
to  be  issued  to  the  stockholders  of  such  company  as  the 
number  of  shares  so  owned  and  surrendered  by  |iim  bears 
to  the  total  number  of  shares  of  stock  of  such  company  now 
issued  and  outstanding.  J 

It  is  further  agreed  that  the  shares  of  stock  of  said 
companies,  parties  hereto,  and  the  property  a]ud  assets 
owned  by  each  of  said  companies,  is  of  value  eqfial  to  the 
par  value  of  the  shares  of  the  stock  of  the  consolidated 
corporation  to  be  issued  to  them,  as  herein  provided;  and 
it  is  further  agreed  that  each  and  every  stockholder  of 
all  of  said  companies  shall  accept  said  shares  o^  stock  of 
the  consolidated  corporation  as  the  reasonable!  value  of 
the  stock  of  the  said  companies,  parties  hereto.  ! 
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ARTICLE  XL 


In  order  that  the  consolidated  corporation  may  provide 
funds  to  be  used  in  and  for  the  exercise  of  its  lawful  cor¬ 
porate  rights,  privileges  and  franchises,  as  well  as  to  pay 
its  debts  incurred  or  to  be  incurred  therein,  it  shall  have 
the  power  and  is  hereby  authorized  to  issue  its  bonds  for 
an  aggregate  principal  sum  of  Twenty  Million  Dollars, 
subject  to  increase  from  time  to  time  by  resolution  of  the 
Board  of  Directors,  or  Executive  Committee  of  the  con¬ 
solidated  corporation,  as  may  be  provided  in  the  mortgage 
and  deed  of  trust  herein  authorized,  such  bonds  to  be  de¬ 
signated  as  its  six  per  cent,  fifty-year  first  mortgage  gold 
bonds,  principal  and  interest  to  be  payable  at  (such  place 
or  places,  and  at  such  time  or  times  as  the  Board  of  Direc¬ 
tors  or  the  Executive  Committee  may  from  tiijie  to  time 
direct,  bearing  interest  at  the  rate  of  six  per  cept.  per  an¬ 
num,  payable  semi-annually,  such  bonds  to  be  jsubject  to 
redemption  and  payment  before  maturity  on  ^uch  terms 
and  conditions  as  may  be  provided  in  the  said|  mortgage 
and  deed  of  trust;  the  payment  of  the  principal  and  in¬ 
terest  of  said  bonds  to  be  secured  by  a  mortgage  and  deed 
of  trust  in  such  form  and  containing  such  covenants,  condi¬ 
tions  and  provisions  as  may  be  approved  by  the  Board 
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of  Directors  or  the  Executive  Committee  granting,  selling, 
releasing,  conveying,  assigning  and  transferring  to  a 
Trustee  to  be  selected  by  the  Board  of  Directors  or  the 
Executive  Committee  all  of  the  real  and  personal  property 
of  every  kind  and  nature  owned  by  the  consolidated  cor¬ 
poration  and  all  extensions  and  additions  thereto,  as  well 
as  all  property  that  may  be  acquired  hereafter  by  the  con¬ 
solidated  corporation,  including  all  corporate  and  other 
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rights,  privileges,  powers,  immunities,  easements, 
144  contracts  and  franchises  which  the  consolidated  cor¬ 
poration  owns  or  may  hereafter  acquire,  possess  or 
become  entitled  to  for  use  upon  or  for  the  purposes  of  its 
corporate  business,  and  all  rents,  issues,  profits,  tolls  and 
income  thereof;  and  the  Board  of  Directors  or  the  Exe¬ 
cutive  Committee  may  from  time  to  time  do  and  perform 
all  other  things  that  may  be  necessary  to  make  said  bonds 
when  executed  by  the  consolidated  corporation  and  certi¬ 
fied  by  the  Trustee  valid,  binding,  legal  and  negotiable 
obligations  of  the  consolidated  corporation  and  such  mortg¬ 
age  and  deed  of  trust  a  valid  mortgage  and  deed  of  trust 
to  secure  the  payment  of  such  bonds  and  coupons;  and  in 
addition  to  the  issuance  of  the  shares  of  stock  provided  in 
Article  X  of  this  joint  agreement,  the  consolidated  cor¬ 
poration  is  authorized  and  empowered  to  issue  such  amount 
of  its  said  bonds  so  secured  as  aforesaid  as  will  be  suf¬ 
ficient  with  such  capital  stock  to  provide  for  all  payments 
it  will  be  required  to  make  and  all  obligations  it  assumes 
in  order  to  effect  the  merger  and  consolidation  contem¬ 
plated  by  this  agreement. 

ARTICLE  XII. 

The  Board  of  Directors  may,  by  resolution  passed  by 
a  majority  of  the  whole  Board,  designate  three  or  more 
of  their  number  to  constitute  an  Executive  Committee, 
which  Committee,  to  the  extent  provided  in  such  resolu¬ 
tion,  or  in  the  by-laws  of  the  consolidated  corporation,  shall 
have  and  exercise  the  powers  of  the  Board  of  Directors 
in  the  management  of  the  property  and  business  of  the 
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corporation,  and  shall  have  power  to  authorize  the 

145  seal  of  the  corporation  to  be  affixed  to  all  instru¬ 
ments  that  may  require  it. 

ARTICLE  XIII.  ! 

i 

The  officers  of  the  corporations,  parties  hereto,  £hall  im¬ 
mediately  upon  the  ratification  of  this  agreement  by  the 
stockholders  thereof,  and  the  filing  and  recording  of  the 
agreement  and  certificates,  required  by  law  to  be  made, 
filed  and  recorded,  cause  all  money  on  deposit  to  lie  credit 
of  said  companies  or  held  by  them  to  be  paid  ov^r  to  the 
Treasurer  herein  named  of  the  consolidated  corporation; 
and  all  books,  vouchers,  records,  instruments  jof  title, 
cash,  evidences  of  debt,  contracts  and  documents,  j  pertain¬ 
ing  to  the  business  and  property  of  said  companies,  parties 
hereto,  shall,  without  delay,  be  delivered  to  thef  officers 
herein  named  of  the  consolidated  corporation. 

ARTICLE  XIV.  j 

Upon  the  ratification  of  this  agreement  by  tlie  stock¬ 
holders  of  the  said  corporations,  parties  hereto,  and  the 
filing  and  recording  thereof  and  of  the  certificates  jrequired 
by  law  to  be  made,  filed  and  recorded,  the  parties  hereto 
shall  be  deemed  and  taken  to  be  one  corporation,  by  the 
name  provided  in  this  agreement,  and  the  consolidated 
corporation  shall  possess  all  and  singular  the  rights,  priv¬ 
ileges,  powers,  immunities,  contracts,  easements  and  fran¬ 
chises  of  each  of  said  corporations  parties  hereto;  and  all 
and  singular  the  rights,  privileges,  powers,  immunities, 
contracts,  easements,  franchises,  and  all  property,  real, 
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personal  and  mixed,  and  all  debts  due  on  any  account, 

146  and  all  other  things  in  action  belonging  to  ealch  of  the 
said  corporations,  shall  be  vested  in  the  consolidated 

corporation;  and  all  of  the  property,  rights,  privileges, 
powers,  immunities,  contracts  easements,  franchises,  and 
all  property,  real,  personal  and  mixed,  and  every  bther  in¬ 
terest  of  said  several  corporations,  shall  thereafter  be  as 
effectually  the  property  of  the  consolidated  corporation  as 
they  were  of  the  respective  former  corporations;!  and  the 
title  to  all  real  estate,  by  deed  or  otherwise,  under  {the  laws 
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of  this  state,  vested  in  any  of  such  respective  corporations, 
shall  vest  in  the  consolidated  corporation,  and  shall  not  in 
any  way  be  impaired  by  reason  of  such  consolidation ;  and 
no  further  confirmation  or  assurance  shall  be  required  for 
the  full  and  complete  vesting  thereof  in  the  consolidated 
corporation;  but  the  proper  officers  of  said  Alabama  Elec¬ 
tric  Company,  the  said  Wetumpka  Power  Company,  the 
said  Alabama  Power  &  Electric  Company,  and  the  said 
Alabama  Power  Development  Company  may,  if  deemed 
advisable,  and  they  are  hereby  authorized  and  empowered 
to  convey  from  time  to  time  all  real  and  personal  property 
owned  by  each  of  said  corporations  to  the  consolidated 
corporation. 

ARTICLE  XV. 

The  rights  of  creditors  and  all  liens  upon  the  property 
of  any  of  the  parties  hereto  shall  be  preserved,  unimpaired, 
and  the  said  property  and  franchises  of  each  of  said 
corporations  shall  pass  to  and  be  vested  in  the  consolidated 
corporation,  subject  to  all  just  debts,  liabilities  and  duties 
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of  each  of  said  corporations,  parties  hereto,  existing 
147  at  the  time  of  the  taking  effect  of  this  agreement,  all 
of  which  said  debts,  liabilities  and  duties  shall  be  and 
are  hereby  assumed,  and  the  same  shall  be  paid  and  dis¬ 
charged  or  otherwise  provided  for,  by  the  consolidated 
corporation;  and  all  contracts  or  agreements  existing  be¬ 
tween  any  of  the  corporations,  parties  hereto,  and  other 
corporations,  or  any  person  or  persons,  shall  be  carried 
out  and  performed  by  the  consolidated  corporation;  and 
all  suits  and  proceedings  heretofore  instituted  by  any  of 
said  corporations,  parties  hereto,  and  now  pending,  shall 

not  be  abated  or  otherwise  in  anv  manner  effected  bv  this 

»  •• 

merger  and  consolidation;  but  the  same  shall,  together 
with  all  rights  and  privileges  thereof,  pass  to  and  be  vested 
in  the  consolidated  corporation,  as  if  originally  instituted 
by  it,  and  may  be  revived  in  its  name  when  and  as  necessary. 

IN  WITNESS  WHEREOF,  to  these  presents,  executed 
in  seven  counterparts,  the  directors  of  the  said  several 
corporations,  parties  hereto,  in  pursuance  of  said  resolu¬ 
tions  duly  adopted,  have  set  their  hands  and  seals,  and 
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have  caused  the  same  to  be  signed  by  the  presidents  of 
said  corporations,  and  the  corporate  seals  of  said  Corpora¬ 
tions  to  be  hereunto  affixed,  and  attested  by  the  respective 
secretaries,  on  this  the  18th  day  of  June,  1913.  j 

ALABAMA  POWER  COMPANY, 
By  JAMES  MITCHELL, 

As  its  President. 
74 
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JAMES  MITCHELL, 

W.  W.  FREEMAN, 

THOS.  W.  MARTIN, 

As  Directors  of  Alabama  Power  Company. 

Attest : 

WALTER  M.  HOOD, 

Secretary. 

(Corporate  Seal) 

ALABAMA  ELECTRIC  COMPANY 

By  0.  G.  THURLOW, 

As  its  President. 

0.  G.  THURLOW, 

C.  C.  COVINGTON, 

H.  H.  BLEULER, 

As  Directors  of  Alabama  Electric  Company. 

Attest :  j 

WILEY  ALFORD, 

Secretary. 

(Corporate  Seal) 

WETUMPKA  POWER  COMPANY, 

By.  EDW.  L.  SAYEtRS, 

As  its  President. 

F.  T.  BYRD, 

W.  M.  LOWRY, 

EDW.  L.  SAYERS, 

As  Directors  of  Wetumpka  Power  Company. 

Attest : 

B.  K.  McM ORRIS, 

Secretary. 

(Corporate  Seal) 
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ALABAMA  POWER  &  ELECTRIC  COMPANY, 

By  W.  E.  MITCHELL, 

As  its  President. 

!  W.  E.  MITCHELL, 

GEO.  C.  DAVIS, 

F.  P.  CATCHINGS, 

As  Directors  of  Alabama  Power  &  Electric  Company. 
Attest : 

M.  P.  RANDALL, 

Secretary. 

(Corporate  Seal) 

ALABAMA  POWER  DEVELOPMENT  COMPANY, 

By  R.  A.  MITCHELL, 

As  its  President. 
R.  A.  MITCHELL, 

M.  WEBB  OFFUTT, 

THOS.  W.  MARTIN, 

1  W.  W.  FREEMAN, 

As  Directors  of  Alabama  Power  Development  Company. 

Attest : 

W.  A.  WADSWORTH, 

Secretary. 

(Corporate  Seal) 
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150  Kingdom  of  Great  Britain  and  Ireiand, 

City  of  London ,  England,  s.s. 

I,  John  L.  Griffiths,  a  Consul  General  of  the  United 
States  of  America  at  London,  England,  do  hereby  certify 
that  James  Mitchell,  whose  name  as  President  of  the  said 
Alabama  Power  Company,  a  corporation,  is  signed  to  the 
foregoing  joint  agreement,  and  who  is  known  to  me,  ac¬ 
knowledged  before  me  on  this  day  that,  being  informed 
of  the  contents  of  the  joint  agreement,  he,  as  such  officer 
and  with  full  authority,  executed  the  same  voluntarily  for 
and  as  the  act  of  said  corporation ; 
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And  I  do  further  certify  that  James  Mitchei,  whose 

name  as  a  director  of  said  Alabama  Power  Company,  a 

corporation,  is  signed  to  the  foregoing  joint  agreement 

and  who  is  known  to  me,  acknowledged  before  mi  on  this 

day,  that,  being  informed  of  the  contents  of  the  joint 

agreement,  he,  as  such  director,  and  with  full  authority, 

executed  the  same  voluntarily  for  and  as  the  act  of  said 

* 

corporation. 

Given  under  my  hand  and  seal  of  office  on  this  the  10th 
day  of  July,  1913. 

JOHN  L.  GRIFFITHS,  i 

7  i 

Consul  General  of  the  United  States  of  America 

at  London,  England. 

(Seal.) 

4287  (American  Consular  Service. 

$2.00  Fee  Stamp.) 
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151  State  of  New  York, 

County  of  New  York,  j 

I,  W.  C.  Lloyd,  a  Notary  Public  in  and  for  said  County, 
in  said  State,  do  hereby  certify  that  W.  W,  Ereeman, 
whose  name  as  a  Director  of  said  Alabama  PovJer  Com¬ 
pany,  a  corporation,  is  signed  to  the  foregoing  joint  agree¬ 
ment,  and  who  is  known  to  me,  acknowledged  before  me 
on  this  day  that,  being  informed  of  the  contents  of  the 
joint  agreement,  he,  as  such  Director,  and  with  full  au¬ 
thority,  executed  the  same  voluntarily  for  and  as  the  act 
of  said  corporation. 

Given  under  my  hand  and  seal  of  office,  on  this  the 
25th  day  of  June,  1913. 

W.  C.  LLOYD, 

7  1 

Notary  Public,  New  York  County,  Nefw  York. 
Notary  Public  Kings  Countv.  Ctf.  filed  in 
N.  Y.  Co.,  N.  Y.  Co.  No.  5,  Kings  Co. 
Reg.  No.  3077,  N.  Y.  Reg.  *fo.  4051 
Term  expires  March  30,  1914. 

(Seal.) 
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State  of  Alabama, 

Jefferson  County . 

I,  Bernice  Summers,  a  Notary  Public  in  and  for  said 
Countv,  in  said  State,  do  hereby  certify  that  Thos.  W. 
Martin,  whose  name  as  director  of  said  Alabama  Power 
Company,  a  corporation,  is  signed  to  the  foregoing  joint 
agreement,  and  who  is  known  to  me,  acknowledged  be¬ 
fore  me  on  this  day  that,  being  informed  of  the  contents 
of  the  joint  agreement,  he,  as  such  Director,  and  with  full 
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152  authority,  executed  the  same  voluntarily  for  and  as 
the  act  of  said  corporation. 

And  I  do  further  certify  that  Walter  M.  Hood,  whose 
name  as  Secretary  of  said  Alabama  Power  Company,  a 
corporation,  is  signed  to  the  foregoing  joint  agreement,  and 
who  is  known  to  me,  acknowledged  before  me  on  this  day 
that,  being  informed  of  the  contents  of  the  joint  agreement, 
he  as  such  Secretary,  and  with  full  authority,  executed 
the  same  voluntarily  for  and  as  the  act  of  said  corporation. 

Given  under  and  my  hand  and  seal  of  office  on  this  the 
18th  day  of  June,  1913. 

BERNICE  SUMMERS 

Notary  Public,  Jefferson  County,  Alabama. 

(Seal.) 


State  of  Alabama, 

Jefferson  County . 

I,  Bernice  Summers,  a  Notary  Public  in  and  for  said 
County  and  State,  do  hereby  certify  that  0.  G.  Thurlow 
and  Wiley  Alford,  whose  names  as  President  and  Secre¬ 
tary,  respectively,  of  the  said  Alabama  Electric  Company, 
a  corporation,  are  signed  to  the  foregoing  joint  agree¬ 
ment,  and  who  are  known  to  me,  acknowledged  before  me 
on  this  day  that,  being  informed  of  the  contents  of  the 
joint  agreement,  they,  as  such  officers,  and  with  full  au¬ 
thority,  executed  the  same  voluntarily  for  and  as  the  act 
of  said  corporation; 

And  I  do  further  certify  that  0.  G.  Thurlow,  C.  C.  Cov¬ 
ington  and  H.  H.  Bleuler,  whose  names  as  Directors  of 
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said  Alabama  Electric  Company,  a  corporation,  are 
153  signed  to  the  foregoing  joint  agreement,  and  who  are 
known  to  me,  acknowledged  before  me  on  this  day 
that,  being  informed  of  the  contents  of  the  joint  agree¬ 
ment,  they,  as  snch  Directors,  and  with  full  authority,  exe¬ 
cuted  the  same  voluntarily  for  and  as  the  act  of  shid  cor- 
poration. 

Given  under  my  hand  and  seal  of  office  on  this  t]he  18th 
dav  of  June,  1913. 

BERNICE  SUMMERS, 

Notary  Public,  Jefferson  Countv,  Alabama 

(Seal.) 

State  of  Alabama, 

Jefferson  County. 

I,  Bernice  Summers,  a  Notary  Public  in  and  lor  said 
County  and  State,  do  hereby  certify  that  E.  L.  Sayers 
and  B.  K.  McMorris,  whose  names  as  President  ^nd  Sec¬ 
retary,  respectively,  of  the  said  Wetumpka  Pow^r  Com¬ 
pany,  a  corporation,  are  signed  to  the  foregoing  joint 
agreement,  and  who  are  known  to  me,  acknowledged  be¬ 
fore  me  on  this  day  that,  being  informed  of  the  contents 
of  the  joint  agreement,  they,  as  such  officers  and  mth  full 
authority,  executed  the  same  voluntarily  for  and  as  the 
act  of  said  corporation; 

And  I  do  further  certify  that  E.  L.  Sayers,  F.  jl*.  Byrd 
and  W.  M.  Lowry,  whose  names  as  Directors  of  s^id  Wet¬ 
umpka  Power  Company,  a  corporation,  are  signefl  to  the 
foregoing  joint  agreement,  and  who  are  known  to  me, 
acknowledged  before  me  on  this  day  that,  being  informed 
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of  the  contents  of  the  joint  agreement,  they,  as  such 
154  Directors,  and  with  full  authority,  executed  the 
same  voluntarily  for  and  as  the  act  of  said  jcorpora- 

tion. 

Given  under  my  hand  and  seal  of  office  on  this  Ithe  18th 
day  of  June,  1913.  i 

BERNICE  SUMMERS 

Notary  Public,  Jefferson  County,  Alabama. 

(Seal.) 
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State  of  Alabama, 

Jefferson  County. 

I,  Bernice  Summers,  a  Notary  Public  in  and  for  said 
Countv  and  State,  do  hereby  certify  that  W.  E.  Mitchell 
and  M.  P.  Randall,  whose  names  as  President  and  Sec¬ 
retary,  respectively,  of  the  said  Alabama  Power  &  Elec¬ 
tric  Company,  a  corporation,  are  signed  to  the  foregoing 
joint  agreement,  and  who  are  known  to  me,  acknowledged 
before  me  on  this  day  that,  being  informed  of  the  con¬ 
tents  of  the  joint  agreement,  they,  as  such  officers  and  with 
full  authority,  executed  the  same  voluntarily  for  and  as 
the  act  of  said  corporation; 

And  I  do  further  certify  that  W.  E.  Mitchell,  George 
C.  Davis  and  F.  P.  Catchings,  whose  names  as  Directors 
of  the  said  Alabama  Power  &  Electric  Company,  a  cor¬ 
poration,  &re  signed  to  the  foregoing  joint  agreement,  and 
who  are  known  to  me,  acknowledged  before  me  on  this 
day  that,  being  informed  of  the  contents  of  the  joint  agree¬ 
ment,  they,  as  such  Directors,  and  with  full  authority, 
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155  executed  the  same  voluntarily  for  and  as  the  act  of 
said  corporation. 

Given  under  my  hand  and  seal  of  office  on  this  the  18tli 
day  of  June,  1913. 

BERNICE  SUMMERS 
Notary  Public,  Jefferson  County,  Alabama. 

(Seal.) 

State  of  Alabama, 

Jefferson  County. 

I,  Bernice  Summers,  a  Notary  Public  in  and  for  said 
County  and  State,  do  hereby  certify  that  R.  A.  Mitchell 
and  W.  A.  Wadsworth,  whose  names  as  President  and 
Secretary,  respectively,  of  the  said  Alabama  Power  De¬ 
velopment  Company,  a  corporation,  are  signed  to  the  fore¬ 
going  joint  agreement,  and  who  are  known  to  me,  acknow¬ 
ledged  before  me  on  this  day  that,  being  informed  of  the 
contents  of  the  joint  agreement,  they,  as  such  officers, 
and  with  full  authority,  executed  the  same  voluntarily 
for  and  as  the  act  of  said  corporation; 
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And  I  do  further  certify  that  R.  A.  Mitchell  M.  Webb 
Offutt  and  Thos.  W.  Martin,  whose  names  as  Directors 
of  the  said  Alabama  Power  Development  Company,  a  cor¬ 
poration,  are  signed  to  the  foregoing  joint  Agreement, 
and  who  are  known  to  mo,  acknowledged  before  me  on  this 
day  that,  being  informed  of  the  contents  of  the  joint  agree¬ 
ment,  they,  as  such  Directors,  and  with  full  authority, 
executed  the  same  voluntarily  for  and  as  the  act  of  said 
corporation.  ! 
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156  Given  under  my  hand  and  seal  of  offibe  on  this 
the  18th  day  of  June,  1913.  | 

BERNICE  SUMMERS  J 
Notary  Public,  Jefferson  County,  |  Alabama. 
( Seal )  j 

State  of  New  York,  j 

County  of  Neiv  York. 


I,  W.  C.  Lloyd,  a  Notary  Public  in  and  for  saijd  County, 
in  said  State,  do  hereby  certify  that  W.  W.  Freeman,  whose 
name  as  a  Director  of  said  Alabama  Power  Development 
Company,  a  corporation,  is  signed  to  the  foregoing  joint 
agreement,  and  who  is  known  to  me,  acknowledged  before 
me  on  this  day  that,  being  informed  of  the  contents  of  the 
joint  agreement,  he,  as  such  Director,  and  with  full  au¬ 
thority,  executed  the  same  voluntarily  for  and  as  the  act 
of  said  corporation. 

Given  under  my  hand  and  seal  of  office,  on  thi$  the  25th 
day  of  June,  1913.  | 

W.  C.  LLOYD,  I 

Notary  Public,  New  York  County,  N|ew  York. 

Notary  Public,  Kings  County.  Ct|.  filed  in 
N.  Y.  Co.,  N.  Y.  Co.  No.  5,  Kings  Co.  Reg. 
No.  3077,  N.  Y.  Reg.  No.  4051.  Term  ex¬ 
pires  March  30,  1914. 

(Seal.) 


State  of  Alabama, 

County  of  Jefferson. 


I,  Walter  M.  Hood,  Secretary  of  the  Alabama  Power 
Company,  hereby  certify  that  James  Mitchell,  W.  W.  Free- 
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man,  and  Thos.  W.  Martin,  who  have  executed  and 

157  acknowledged  the  execution  of  the  foregoing  joint 
agreement  as  Directors  of  said  Alabama  Power  Com¬ 
pany,  were  all  of  the  Directors  of  said  Company  at  the  time 
of  such  execution  and  acknowledgment ;  that  said  joint  agree¬ 
ment  was  submitted  to  the  stockholders  of  the  said  Alabama 
Power  Company  separately,  at  a  special  meeting  of  the 
stockholders  of  said  Alabama  Power  Company  called  by  the 
Board  of  Directors  of  said  Company  for  the  purpose  of 
considering  the  same,  and  duly  held  by  the  unanimous  con¬ 
sent  of  all  of  the  stockholders  of  said  Company  on  the  28th 
day  of  July,  1913,  at  10  o’clock,  A.  M.,  that  at  such  meeting 
the  holders  of  all  of  the  issued  and  outstanding  capital 
stock  of  said  Company  were  present  in  person  or  by  proxy ; 
that  the  said  joint  agreement  was  considered  at  said  meet¬ 
ing  and  a  vote  of  the  stockholders  of  said  corporation  was 
taken  separately  for  the  adoption  or  rejection  of  the  said 
joint  agreement  and  that  the  votes  of  the  holders  of  all  of 
the  stock  of  said  Company  were  cast  for  the  adoption  of 
said  joint  agreement,  and  that  the  same,  and  its  terms  and 
conditions  were  adopted,  approved  and  ratified  at  such 
meeting  by  all  of  the  stockholders  of  said  Company. 

IN  WITNESS  WHEREOF,  I  hereunto  set  my  hand 
and  the  seal  of  said  Alabama  Power  Company,  on  this  the 
28th  dav  of  July,  1913. 

WALTER  M.  HOOD, 

As  Secretary  of  Alabama  Power  Company. 

(Corporate  Seal) 
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158  State  of  Alabam  a, 

County  of  Jefferson . 

Walter  M.  Hood,  being  duly  sworn,  says: 

The  foregoing  certificate  subscribed  bv  me  is  in  all  re- 
spects  true  and  correct. 

■  WALTER  M.  HOOD. 

Sworn  to  and  subscribed  before  me  this  28th  dav  of  Julv, 
1913. 

BEKNICE  SUMMERS, 

Notary  Public,  J efferson  County,  Alabama. 

(Seal.) 
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State  of  Alabama, 

Jefferson  County. 

I,  Wiley  Alford,  Secretary  of  the  Alabama  Electric  Com¬ 
pany,  hereby  certify  that  6.  G.  Thurlow,  C.  C.  Covington 
and  H.  H.  Bleuler,  who  have  executed  and  acknowledged 
the  execution  of  the  foregoing  joint  agreement  as  Directors 
of  said  Alabama  Electric  Company,  were  all  of  tfhe  Direc¬ 
tors  of  said  Company  at  the  time  of  such  execution  and  ac¬ 
knowledgment ;  that  said  joint  agreement  was  submitted 
to  the  stockholders  of  said  Alabama  Electric  jCompany 
separately  at  a  special  meeting  of  the  stockholders  of  said 
Alabama  Electric  Company,  called  by  the  Board! of  Direc¬ 
tors  of  said  Company  for  the  purpose  of  considering  the 
same,  and  dulv  held  by  the  unanimous  consent  of  all  of  the 
stockholders  of  said  Company  on  the  28th  da^  of  July, 
1913,  at  11  o’clock  A.  M. ;  that  at  such  meeting  tile  holders 
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159  of  all  of  the  issued  and  outstanding  capital  stock  of 
said  Company  were  present  in  person  or  pv  proxy; 
that  the  said  joint  agreement  was  considered  at  said 
meeting  and  a  vote  of  the  stockholders  of  said  corporation 
was  taken  separately,  for  the  adoption  or  rejection  of  the 
said  joint  agreement,  and  that  the  votes  of  the  folders  of 
all  of  the  stock  of  said  Company  were  cast  for  the  adoption 
of  said  joint  agreement,  and  that  the  same,  and|  its  terms 
and  conditions  were  adopted,  approved  and  ratified  at  such 
meeting  by  all  of  the  stockholders  of  said  Compahv. 

IN  WITNESS  WHEREOF,  I  hereunto  set  mvj  hand  and 
the  seal  of  said  Alabama  Electric  Company,  oh  this  the 
28th  day  of  July,  1913.  j 

WILEY  ALFORD, 

As  Secretary  of  the  Alabama  Electric  Company. 
(Corporate  Seal.) 
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State  of  Alabama, 

Jefferson  County. 

Wiley  Alford,  being  duly  sworn,  says : 

The  foregoing  certificate  subscribed  by  me  is  in  all  re¬ 
spects  true  and  correct. 

'  WILEY  ALFORD. 

Sworn  to  and  subscribed  before  me  on  this  28th  day  of 
July,  1913. 

BERNICE  SUMMERS, 

Notary  Public,  Jefferson  County,  Alabama. 

(Seal.) 
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160  State  of  Alabama, 

Jefferson  County. 

I,  B.  K.  McMorris,  Secretary  of  the  Wetumpka  Power 
Company,  hereby  certify  that  E.  L.  Sayers,  F.  T.  Byrd  and 
W.  M.  Lowry,  who  have  executed  and  acknowledged  the 
execution  of  the  foregoing  joint  agreement  as  Directors  of 
said  Wetumpka  Power  Company,  were  all  of  the  Directors 
of  said  Company  at  the  time  of  such  execution  and  acknowl¬ 
edgment;  that  said  joint  agreement  was  submitted  to  the 
stockholders  of  the  said  Wetumpka  Power  Company  sep¬ 
arately  at  a  special  meeting  of  the  stockholders  of  said 
Wetumpka  Power  Company  called  by  the  Board  of  Direc¬ 
tors  of  said  Company  for  the  purpose  of  considering  the 
same,  and  dulv  held  bv  the  unanimous  consent  of  all  of  the 
stockholders  of  said  Company  on  the  28th  day  of  July,  1913, 
at  12  o  ’clock  M. ;  that  at  such  meeting  the  holders  of  all  of 
the  issued  and  outstanding  capital  stock  of  said  Company 
were  present  in  person  or  by  proxy;  that  the  said  joint 
agreement  was  considered  at  such  meeting  and  a  vote  of 
the  stockholders  of  said  corporation  was : taken  separately 
for  the  adoption  or  rejection  of  the  said  joint  agreement, 
and  that  the  votes  of  the  holders  of  all  of  the  stock  of  said 
Company  were  cast  for  the  adoption  of  said  joint  agree¬ 
ment,  and  that  the  same,  and  its  terms  and  conditions  were 
adopted,  approved  and  ratified  at  such  meeting  by  all  of 
the  stockholders  of  said  Company. 


F.  R.  MCNINCH,  C.  L.  DRAPER,  B.  MANLY,  ET  Af*  119 

IN  WITNESS  WHEREOF,  I  hereunto  set  mv  land  and 

7  I 

the  seal  of  said  W etumpka  Power  Company,  on  j  this  the 
28th  day  of  Julv,  1913. 
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161  B.  K.  McMORRIS, 

As  Secretary  of  W etumpka  Power  Company. 

(Corporate  Seal.)  j 

State  of  Alabama, 

Jefferson  County. 

B.  K.  McMorris,  being  duly  sworn,  savs :  ! 

The  foregoing  certificate  subscribed  by  me  is  }n  all  re¬ 
spects  true  and  correct. 

B.  K.  McMORfelS. 

Sworn  to  and  subscribed  before  me  on  this  the  J28th  day 
of  July,  1913. 

BERNICE  SUMMERS, 

Notary  Public,  Jefferson  County,  Alabama. 

(Seal.)  j 

State  of  Alabama, 

Jefferson  County. 

I,  M.  P.  Randall,  Secretary  of  the  Alabama  ^Power  & 
Electric  Company,  hereby  certify  that  W.  E.  j  Mitchell, 
George  C.  Davis  and  F.  P.  Catchings,  who  have  executed 
and  acknowledged  the  execution  of  the  foregoing  joint 
agreement  as  Directors  of  said  Alabama  Power  Electric 
Company,  were  all  of  the  Directors  of  said  Copipany  at 
the  time  of  such  execution  and  acknowledgment ;  that  said 
joint  agreement  was  submitted  to  the  stockholders  of  the 
said  Alabama  Power  &  Electric  Company,  separately,  at  a 
special  meeting  of  the  stockholders  of  said  Alabarpa  Power 
&  Electric  Company,  called  by  the  Board  of  Directors  of  said 
Company  for  the  purpose  of  considering  the  same^  and  duly 
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162  held  by  the  unanimous  consent  of  all  of  the  stock¬ 
holders  of  said  Company  on  the  28th  day  of  July, 
1913,  at  1  o  ’clock  P.  M. ;  that  at  such  meeting  the  hold¬ 
ers  of  all  of  the  issued  and  outstanding  capital  sto^k  of  said 
Company  were  present  in  person  or  by  proxy;]  that  the 
said  joint  agreement  was  considered  at  said  meeting  and  a 
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vote  of  the  stockholders  of  said  corporation  was  taken  sep¬ 
arately  for  the  adoption  or  rejection  of  the  said  joint  agree¬ 
ment,  and  that  the  votes  of  the  holders  of  all  of  the  stock 
of  said  Company  were  east  for  the  adoption  of  said  joint 
agreement,  and  that  the  same,  and  its  terms  and  conditions 
were  adopted,  approved  and  ratified  at  such  meeting  by  all 
of  the  stockholders  of  said  Company. 

IN  WITNESS  WHEREOF,  I  hereunto  set  mv  hand  and 
the  seal  of  said  Alabama  Power  &  Electric  Company,  on 
this  the  28th  of  July,  1913. 

M.  P.  RANDALL, 

i  7 

As  Secretary  of  Alabama  Power  &  Electric  Company. 

(Corporate  Seal.) 

State  of  Alabama, 

Jefferson  County. 

M.  P.  Randall,  being  duly  sworn,  says : 

The  foregoing  certificate  subscribed  by  me  is  in  all  re¬ 
spects  true  and  correct. 

M.  P.  RANDALL. 
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163  Sworn  to  and  subscribed  before  me  this  28th  day 
of  July,  1913. 

BERNICE  SUMMERS, 

Notary  Public ,  Jefferson  County ,  Alabama. 

(Seal.) 

State  of  Alabama, 

Jefferson  County. 

I,  W.  A.  Wadsworth,  Secretary  of  the  Alabama  Power 
Development  Company,  hereby  certify  that  R.  A.  Mitchell, 
W.  W.  Freeman,  M.  Webb  Offutt  and  Thos.  W.  Martin,  who 
have  executed  and  acknowledged  the  execution  of  the  forego¬ 
ing  joint  agreement  as  directors  of  said  Alabama  Power  De¬ 
velopment  Company,  were  all  of  the  Directors  of  said  Com¬ 
pany  at  the  time  of  such  execution  and  acknowledgment; 
that  said  joint  agreement  was  submitted  to  the  stockholders 
of  the  said  Alabama  Power  Development  Company  sep¬ 
arately  at  a  special  meeting  of  the  stockholders  of  said 
Alabama  Power  Development  Company  called  by  the  Board 
of  Directors  of  said  Company  for  the  purpose  of  consider- 
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mg  the  same,  and  duly  held  by  the  unanimous  cjonsent  of 
all  of  the  stockholders  of  said  Company  on  the  I  28th  day 
of  July,  1913,  at  2:30  o’clock  P.  M. ;  that  at  sucji  meeting 
the  holders  of  all  of  the  issued  and  outstanding  capital 
stock  of  said  Company  were  present  in  person  or  ov  proxy ; 
that  the  said  joint  agreement  was  considered  at  ^aid  meet¬ 
ing  and  a  vote  of  the  stockholders  of  said  corporation  was 
taken  separately,  for  the  adoption  or  rejection  of  the  said 
joint  agreement,  and  that  the  votes  of  the  holder  s  of  all  of 
the  stock  of  said  Company  were  cast  for  the  adoption 
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164  of  the  said  joint  agreement,  and  that  the  same, 
and  its  terms  and  conditions,  were  adopted,  approved 
and  ratified  at  such  meeting  by  all  of  the  stockholders  of 
said  Company. 

IN  WITNESS  WHEREOF,  1  hereunto  set  my  hand  and 
the  seal  of  the  said  Alabama  Power  Development  Company, 
on  this  the  28th  day  of  July,  1913.  j 

W.  A.  WADSW OtRTH, 

As  Secretary  of  Alabama  Power  Development  \Company. 

(Corporate  Seal.) 

State  of  Alabama, 

Jefferson  County. 

W.  A.  Wadsworth,  being  dulv  sworn,  savs : 

The  foregoing  certificate  subscribed  by  me  is  in  all  re¬ 
spects  true  and  correct. 

W.  A.  WADSWORTH. 

Sworn  to  and  subscribed  before  me  on  this  28th  day  of 
July,  1913. 

BERNICE  SUMMERS,  ! 

Notary  Public ,  Jefferson  County ,  Alabama. 

(Seal.) 

Filed  in  office  and  recorded  in  Vol.  “I”  Corp.  Record, 
Page  379  et  seq.,  this  29th  dav  of  Julv,  1913.  Record  fee, 
$7.50.  Paid. 

CYRUS 


B.  BROWN, 
Secty.  of  State. 


i 
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165  “Exhibit  D” 

1  Federal  Power  Commission 

George  Otis  Smith 
Ralph  B.  Williamson 
Frank  R.  McNinch 
Claude  L.  Draper 

Commissioners 

Order  determining  cost 

(Project  No.  82,  Alabama,  Mitchell  Dam) 

(Alabama  Power  Company,  licensee) 

This  matter  comes  before  the  commission  for  the  deter¬ 
mination  of  the  actual  legitimate  cost  of  construction  of  the 
above  entitled  project  as  of  December  31,  1925: 

And  licensee  having  hereinbefore  filed  its  statement  of 
such  costs  in  the  total  amount  of  $10,646,056.76  ; 

And  various  of  such  costs  having  heretofore  been  ap¬ 
proved  by  the  commission  for  allowance,  as  follows : 

1.  By  its  order  of  June  30,  1932: 

(a)  Passed  by  the  accounting  division.  .$5,694,117.69 

(b)  Allowed  by  stipulation .  197.326.09 

2.  By  its  decision  of  June  30,  1932,  and 

opinion  in  accordance  therewith. . . .  282,133.04 
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166  And  licensee  having  agreed  with  the 
solicitor  for  the  commission  bv  stimila- 

%•  A- 

tion  dated  September  20,  1932,  upon  the 
amount  of  interest  during  construction  to  be 
computed  in  accordance  with  the  commission’s 
decision  and  opinion  above  referred  to,  the 

amount  of  interest  so  agreed  being .  646,771.48 

And  it  appearing  that  a  credit  of  $216,449.89 
for  electric  energy  generated  during  construc¬ 
tion,  which  was  deducted  from  the  cost  of  the 
project  in  the  aforesaid  decision  of  June  30, 

1932,  had  previously  been  so  deducted  by 
licensee  in  computing  its  statement  of  costs; 
that  such  deduction  was  properly  computed, 
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I 

and  that  a  corresponding  further  allowance 
should  therefore  be  made  in  the  amount  of  $61,- 
714.32,  treated  as  a  suspension  in  connection 
with  this  item  in  the  preliminary  accounting 
report;  and  that  an  aggregate  further  allow- 
to  the  cost  of  said  project  is  required  on  account 
of  the  foregoing  in  the  amount  of .  ^78,164.21 

And  this  case  having  been  fully  heard  and  c.ulv  sub¬ 
mitted  by  the  parties,  and  full  investigation  of  the  matters 
and  things  involved  having  been  made,  and  the  commis¬ 
sion  being  fully  advised  in  the  premises; 

NOW,  THEREFORE,  pursuant  to  the  foregoing,  the 

commission  herebv  finds  and  determines : 

* 
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167  1.  That  the  total  actual  legitimate  cost  of  jthe  above 

entitled  project  as  of  December  31,  1925.1  was  $7,- 
098,512.51;  | 

2.  That  the  remaining  $3,547,544.25  of  the  amount  claimed 
by  the  licensee  does  not  represent  proper,  reasonable,  and 
legitimate  costs  for  the  construction  of  said  project,  and 
should  be  and  the  same  is  hereby  disallowed. 

WHEREFORE,  pursuant  to  such  findings  and  extermina¬ 
tions,  the  commission  herebv  orders; 

* 

1.  That  the  licensee  establish  and  maintain  control  ledger 
sheets  or  accounts  with  reference  to  said  project  showing 
a  total  debit  balance  in  its  fixed  capital  accounts  beginning 
with  an  entry  of  $7,098,512.51  as  the  actual  legitimate  origi¬ 
nal  cost  of  said  project  as  of  December  31,  1925  j 

2.  That  said  licensee  establish  and  maintain  Subsidiary 
ledger  sheets  or  accounts  or  records,  showing  and  substan¬ 
tiating  all  entries  in  such  control  account,  and  classifying 
the  total  for  fixed  capital  in  appropriate  detail  and  in 
accordance  with  the  commission’s  rules,  regulations,  and 
decisions. 

3.  That  the  licensee  comply  with  this  order  within  sixty 
(60)  days  from  the  date  of  its  service. 

*  *  *  *  *  *  * 

I,  GEORGE  OTIS  SMITH,  Chairman  of  the  Federal 
Power  Commission,  hereby  certify  that  the  foregoing  is  a 
true  and  correct  copy  of  an  order  approved  and  Adopted  by 
the  Federal  Power  Commission  at  a  meeting  ir.  the  City 


124 


ALABAMA  POWER  COMPANY  VS. 


94 

168  of  Washington,  District  of  Columbia,  on  the  7th  day 
of  November,  1932. 

In  testimony  whereof,  I  have  hereunto  set  mv  hand  and 
caused  the  seal  of  the  Federal  Power  Commission  to  be 
affixed  at  the  City  of  Washington,  District  of  Columbia, 
this  9th  day  of  November,  1932. 

Geo.  Otis  Smith. 

Chairman. 

(Federal  Power  Commission  Seal) 
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169  “Exhibit  E” 

Before  The  Federal  Power  Commission 

Project  No.  82 — Mitchell  Dam 
Alabama  Power  Company — Licensee 


Order  Denying  Rehearing  and  Modifying  Order  Dated 

November  7,  1932 

It  appearing,  That  the  Commission  has  fully  considered 
the  premises  urged  in  licensee’s  application  dated  Novem¬ 
ber  21,  1932,  and  on  the  date  hereof  has  made  and  filed  its 
opinion  thereon,  which  said  opinion  is  hereby  referred  to 
and  made  a  part  hereof : 

It  is  ordered:  That  said  application  for  rehearing  be  and 
the  same  is  hereby  denied; 

It  is  further  ordered:  That  this  Commission’s  order 
herein  of  November  7,  1932,  be  revised  and  amended  as 
follows : 

(1)  That  the  amount  allowed  by  stipulation  and  decided 
in  said  order  as  $197,326.09  is  amended  to  read  instead 
$193,727.27 ; 

(2)  That  the  total  actual  legitimate  cost  of  the  above  en¬ 
titled  project  as  of  December  31,  1925,  referred  to  in  said 
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170  order  as  $7,098,512.69,  is  amended  to  read  instead 
$7,094,913.69 


125 


F.  R.  MCNINCH,  C.  L.  DRAPER,  B.  MANLY,  ET  ALj 

(3)  That  the  remainder  of  licensee’s  claim  to  be  disal¬ 
lowed,  referred  to  in  said  order  as  $3,547,544.25,  is  amended 
to  read  instead  $3,551,143.07 ; 

(4)  That  the  time  accorded  in  said  order  for  compliance 
therewith  be  extended  to  sixty  (60)  days  from  the  date  of 
service  of  this  order. 

Executed  at  Washington,  D.  C.,  this  19th  day  of  Decem¬ 
ber,  1932. 

BY  THE  COMMISSION, 
(Signed)  Geo.  Otis  Smith, 

Chairman. 
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“Exhibit  F” 

Before  The  Federal  Power  Commission 


Project  No.  82 — Mitchell  Dam 
Alabama  Power  Company — Licensee 

Opinion  on  Application  for  Rehearing  and  Petition  for 
Modification  of  the  Commission's  Order  an<d 

Opinion  No.  4 

Bv  the  Commission : 

The  Commission  has  before  it  the  licensee’s  application 
hied  November  21,  1932,  for  rehearing  and  the  petition  for 
modification  of  Opinion  No.  4,  dated  June  30,  1932,  (relating 
to  the  actual  legitimate  cost  of  the  above  entitled  project 
as  of  December  31,  1925.  Licensee  urges  its  application 
for  the  purpose  of  introducing  certain  newly-discovered 
evidence,  and  reviewing  certain  alleged  errors  of  jaw  and 
fact  assigned  by  licensee  in  the  application. 

The  new  evidence  is  described  as  a  deed  dated  January 
15,  1912,  conveying  all  the  lands  owned  by  the  Alabama 
Power  &  Electric  Company  at  Locks  12  and  14,  to  jhe  Ala¬ 
bama  Power  Company.  These  lands  include  parcel  214  at 
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172  Lock  14  site,  for  which  an  allowance  was  ipade  in 
the  Commission’s  decision  above  referred  tcj,  in  the 
amount  of  $22,856.75  as  its  actual  reasonable  cost  of  (acquisi¬ 
tion  by  the  licensee.  That  allowance  was  based  ilpon  all 


326 


I 


ALABAMA  POWER  COMPANY  VS. 


the  evidence  before  the  Commission,  including  a  deed  show¬ 
ing  conveyance  of  this  parcel  from  the  Alabama  Power  & 
Electric  Company  to  the  licensee  in  October,  1913;  evidence 
showing  its  proportional  cost  of  acquisition  as  part  of  the 
assets  of  Alabama  Power  &  Electric  Company,  through 
acquisition  of  that  company’s  stock  by  the  Alabama  Trac¬ 
tion,  Light  &  Power  Company  in  1S12 ;  and  evidence  of  its 
proportional  cost  of  previous  acquisition  by  Alabama 
Power  &  Electric  Company  from  W.  P.  Lay  and  wife,  its 
previous  owners,  in  June,  1911. 

In  its  decision  above  referred  to,  the  Commission  held 
that  the  life  of  the  Alabama  Power  Company,  the  present 
licensee,  was  continuous  through  the  merger  of  June  18, 
1913.  The  only  effect  of  the  deed  here  offered  as  new  evi¬ 
dence,  therefore,  would  be  to  introduce  conflicting  evidence 
as  to  when  the  parcel  in  question  was  acquired  by  the 
licensee,  without  any  indication  that  a  greater  cost  might 
be  shown  for  such  acquisition  than  that  which  has  already 
been  allowed.  Licensee  offers  no  evidence  as  to  what  the 
actual  consideration  paid  for  this  alleged  transfer  may  have 
been,  other  than  the  ten  dollars  recited  in  the  deed,  which 
it  assumes  to  be  merely  nominal.  On  the  contrary,  it  states 
that  it  has  been  unable  to  ascertain  the  actual  considera¬ 
tion  given. 

Under  the  circumstances,  we  find  nothing  in  the  offer 
suggesting  that  licensee’s  interests  have  been  in  any  way 
prejudiced  by  the  omission  of  this  evidence,  or  could  be 
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173  improved  by  its  introduction,  and  we  do  not  feel 
warranted  in  reopening  the  case  for  a  merely  tech¬ 
nical  amplification  of  the  record. 

The  errors  of  law  and  fact  assigned  by  the  licensee,  with 
the  two  exceptions  noted  below,  represent  merely  differ¬ 
ences  of  judgment  as  to  the  inferences  of  fact  and  conclu¬ 
sions  of  law  warranted  upon  the  record,  and  a  rehearing 
upon  them  would  serve  no  other  purpose  than  a  re-argu¬ 
ment  of  the  case,  which  we  do  not  deem  warranted  by  any 
of  the  reasons  assigned.  If,  contrary  to  our  present  judg¬ 
ment,  any  of  the  assignments  are  meritorious,  licensee  re¬ 
tains  the  privilege  to  raise  them  upon  judicial  review  of 
the  decision  when  an  appropriate  occasion  for  such  review 
arises. 
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The  two  exceptions  referred  to  relate  to  Assignments  of 
Error  Nos.  4  and  9.  As  to  the  former,  licensee  is  correct 
that  2,000  shares  of  stock  of  the  Alabama  Power  Company 
were  issued  for  that  of  the  Alabama  Power  Development 
Company  in  the  1913  merger  instead  of  750  shares,  as  stated 
in  the  decision,  the  latter  referring  properly  to  the  stock 
the  Development  Company  received  in  exchange.  !  The  re¬ 
sult  alters  the  conclusion  of  the  paragraph  referred  to,  to 
the  effect  that  more  than  thirty-five  times  as  mpch  stock 
was  issued  for  but  eight  times  as  much  property,  put  does 
not  affect  the  inference  drawn  from  this  comparison  that 
any  merger  costs  listed  in  Exhibit  6,  page  32,  could  Jnot  have 
been  used  as  the  basis  of  distribution  of  merger  stcck. 

As  to  Assignment  of  Error  No.  9,  licensee  mistakes  the 
amount  disallowed  in  the  Commission’s  opinion,  ($5,554.34) 
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174  for  the  amount  allowed,  ($5,393.16),  but  is  correct 

that  the  allowance  should  have  been  $1,794.[34,  leav¬ 
ing,  as  the  remainder  to  be  disallowed,  $9,153.16.  The  con¬ 
fusion  arose  from  failing  to  treat  as  an  additional  credit 
the  amount  of  $4,393.16  agreed  upon  in  Item  10  (^)  of  the 
stipulation  of  December  7,  1931,  as  salvage  of  tpe  equip¬ 
ment  in  question  in  addition  to  that  already  credited  by 
licensee.  The  net  result  of  the  correction  is  to  reduce  by 
$3,598.82  the  actual  legitimate  original  cost  of  th^  project 
as  fixed  and  determined  in  the  Commission’s  drder  of 
November  7,  1932.  | 

An  order  will  accordingly  issue,  denying  the  application 
for  rehearing  and  amending  the  actual  legitimate!  original 
cost  fixed  in  the  Commission’s  order  of  Novembeij  7,  1932, 
in  accordance  with  the  above  treatment  of  licensee’s  As¬ 
signment  of  Error  No.  9. 

175  Stipulation  of  Counsel 

Filed  April  22  1935 

#  *  #  #  •  *  *  !  * 

It  is  hereby  stipulated  and  agreed  by  and  between  the 
parties  hereto,  by  their  respective  attorneys,  as  fallows: 

1.  That  the  answer  filed  herein  February  21,  1^34,  and 
all  motions,  orders,  pleadings  and  proceedings  filed  and 
taken  herein  on  the  original  bill,  and  the  original  bill  as 
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heretofore  amended,  shall  be  deemed  to  appertain  to  the 
amended  bill  filed  herein  April  18,  1935,  for  all  purposes 
of  this  suit1  and  to  apply  to  Clyde  L.  Seavey,  to  the  same 
effect  as  they  would  have  applied  had  he  been  a  party  de¬ 
fendant  herein  from  the  origin  of  this  suit. 

H  C  KILPATRICK 
Attorney  for  Plaintiff 

OSWALD  RYAN 
Attorney  for  Defendants 

176  Memorandum  Opinion 

Filed  Julv  17  1935 

*  *  #*#*## 

That  the  Commission  has  the  power  to  investigate  the 
cost  of  the  plaintiff’s  project  is  settled  by  the  case  of 
Clarion  River  Power  Co.  v.  Smith,  59  Fed.  (2d)  861.  It 
would  be  h  futile  act  to  make  the  investigation  and  no 
finding  based  upon  it.  This  finding  is  an  administrative 
and  not  a  judicial  act,  and  does  not  bind  the  plaintiff. 

Section  4(f)  of  the  Federal  Water  Power  Act  empowers 
the  Commission  4 ‘to  prescribe  rules  and  regulations  for  the 
establishment  of  a  system  of  accounts  and  for  the  main¬ 
tenance  thereof  by  licensees  thereunder”  &c.  Following 
the  reasoning  of  the  Supreme  Court  in  construing  similar 
provisions  applying  to  the  Interstate  Commerce  Commis¬ 
sion,  I  think  that  the  defendant  Commission  has  the  power 
to  require  the  amount  found  by  it  as  the  cost  of  the  plain¬ 
tiff’s  project  to  be  carried  as  that  cost  on  the  latter’s  books 
of  account. 

The  only  question  that  remains  is  whether  the  order  of 
the  Commission  has  been  arbitrary  and  “contrary  to  the 
undisputed  character  of  the  evidence — and  wholly  without 
support  in  such  evidence.”  The  plaintiff  was  accorded  a 
full  hearing  by  the  Commission,  and  while  the  Court  might 
not  agree  in  toto  with  its  findings,  I  do  not  think  that  it 
follows  that  the  action  of  the  Commission  was  arbitrary. 
I  find  that  there  was  substantial  evidence  to  support  these 
findings,  and  consequently  that  it  is  not  for  the  Court  to 
set  them  aside.  Apparently  the  only  loss  to  the  defendant 
that  may  result  from  the  order  of  the  Commission  is  the 
cost  of  keeping  books  in  the  manner  prescribed  by 
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177  the  Commission.  The  plaintiff  voluntarily  accepted  a 

license  from  the  Government  and  is  bound  by  its  con- 

* 

ditions. 

The  bill  should  be  dismissed  with  costs. 

BAILEY, 

Justice 

178  Findings  of  Fact  and  Conclusions  of  Laic 

Filed  December  11  1935 
*  .*  #  #  #  *  *1* 

This  cause  came  on  for  hearing*  on  June  4,  1935,  and 
June  12,  1935,  and  upon  consideration  of  the  pleadings 
filed  and  of  evidence  adduced. 

The  Court  makes  the  following 

Findings  of  Fact 

1.  Plaintiff,  Alabama  Power  Company,  is  an  Electrical 
public  utility  and  the  holder  of  the  license  dated  June  27, 
1921,  issued  under  the  terms  of  the  Federal  Water  Power  . 
Act  for  a  hydroelectric  project  located  on  the  Coosa  River 
in  Alabama,  and  designated  on  the  records  of  the  Federal 
Power  Commission  as  Mitchell  Dam  project  No.  82. 

2.  The  defendants  are  members  of  the  Federal  Power 
Commission  as  at  present  constituted. 

3.  Plaintiff  on  March  29,  1930,  filed  with  the  Commission 
an  initial  cost  statement  claiming  as  the  actual  legitimate 
cost  of  the  project,  the  sum  of  $10,646,056.76.  T^ie  claim 
was  audited  by  the  Accounting  Division  of  the  Commission, 
and  the  result  of  such  audit  was  incorporated  intjo  a  pre¬ 
liminary  accounting  report  dated  May  31,  1930.  The  Ac¬ 
counting  Division  in  its  report  passed  those  expenditures 
which  it  considered  represented  proper  charges  to!  the  con¬ 
struction  of  the  project  in  conformity  with  rules 

179  prescribed  in  the  Commission’s  System  of  Accounts, 
and  the  remainder  of  the  claim,  together  will  certain 
proposed  additions  was  set  out  for  the  Commission’s 
special  consideration.  The  report  was  served  upon  the 
plaintiff  and  plaintiff  filed  its  formal  protest  to  t^ie  items 
challenged  in  the  report.  The  items  in  controversy  were 
made  the  subject  of  formal  hearing  before  the  fiill  Com¬ 
mission,  with  submission  of  oral  and  documentary  Evidence, 
briefs  and  argument  by  counsel. 
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4.  Tlie  Commission  by  its  finding  of  June  30,  1932,  de¬ 
termined  the  actual  legitimate  original  cost  of  the  project 
to  be  $7,098,512.51  as  of  December  31,  1925,  and  ordered 
the  plaintiff  to  establish  and  maintain  fixed  capital  ac¬ 
counts,  beginning  with  an  entry  of  the  $7,098,512.51  as  the 
actual  legitimate  original  cost  of  said  project  and  to  estab¬ 
lish  and  maintain  subsidiarv  accounts  in  accordance  with 

* 

file  Commission’s  System  of  Accounts  showing  and  sus- 
stantiating  with  appropriate  classification  all  entries  in 
such  fixed  capital  accounts.  Plaintiff  at  the  time  such  order 
was  issued  maintained  fixed  capital  accounts  with  appro¬ 
priate  classification  showing  as  the  cost  of  the  project  $10,- 
646,056.76  as  claimed  by  plaintiff.  An  expenditure  of  ap¬ 
proximately  $5,000  will  be  required  of  plaintiff  in  comply¬ 
ing  with  the  order  of  the  Commission. 

5.  The  Commission  by  its  finding  disallowed  as  part  of 
the  actual  legitimate  original  cost  of  the  project,  the  fol¬ 
lowing  classes  of  expenditures : 

Taxes  . $  227.45 

Dixie  Construction  Company  fee .  183,540.15 

Electric  energy  used  during  construction  42,128.04 
180  Fixed  capital  not  classified  by  pre¬ 
scribed  accounts . . 3,500,000.00 


Total  . $3,725,895.64 

The  Commission  also  disallowed  interest  on  project  ex¬ 
penditures  made  by  plaintiff  prior  to  July  1,  1918. 

6.  The  license  for  the  project  was  issued  June  27,  1921 : 
actual  physical  construction  of  the  project  began  August 
1,  1921,  and  the  project  was  placed  in  commercial  opera¬ 
tion  August  15,  1923. 

7.  The  Commission  found  that  the  construction  period 
included  not  only  the  actual  period  of  construction  under 
contract,  but  that  period  of  time  prior  to  actual  construc¬ 
tion  devoted  to  preliminary  investigations,  designs  and 
the  acquisition  of  the  necessary  land;  that  preliminary  in¬ 
vestigation  and  other  activities  with  reference  to  the 
project  showed  fair  continuity  after  July  1,  1918;  and  the 
Commission  adopted  July  1,  1918,  as  the  beginning  of  such 
a  period. 

8.  The  taxes  in  the  sum  of  $227.45  disallowed  by  the 
Commission  were  paid  by  the  plaintiff  to  the  State  of  Ala- 
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bama  on  project  lands  between  the  years  1912  a]nd  1918. 
The  Commission  found  that  taxes  paid  on  project  lands 
prior  to  July  1,  1918  were  not  proper  costs  of  th^  project 
under  the  Federal  Water  Power  Act  as  such  taies  were 
paid  prior  to  the  beginning  of  the  construction  period. 

9.  The  Dixie  Construction  Company  fee  in  the  sum  of 
$183,540.15,  disallowed  by  the  Commission,  was  pa:  d  by  the 
plaintiff  under  the  terms  of  a  cost-plus  contract  under 
which  the  project  was  constructed  and  represented  3  per 
cent  of  the  total  construction  cost. 

181  10.  The  Dixie  Construction  Company  was  a  cor¬ 

poration  organized  under  the  laws  of  Delaware  by 
employees  of  the  Alabama  Power  Company.  The  principal 
officers  and  directors  of  the  construction  company  \krere  also 
officers  and  employees  of  the  plaintiff  corporation.  The 
stock  of  the  construction  company  was  held  by  the  plain¬ 
tiff  corporation  until  January  1,  1922,  and  thereafter  by 
a  corporation  affiliated  with  the  plaintiff.  The  construction 
company  used  the  credit  of  the  plaintiff  with  which!  to  make 
some  purchases  of  its  heavy  equipment,  and  to  Carry  on 
construction  activities. 

11.  The  fee  of  3  per  cent  represented  a  profit  to  the 

construction  company  computed  on  the  direct  and  pverhead 
costs  expended  by  it  on  the  project.  The  direct  (costs  in¬ 
curred  by  the  construction  company  were  allowed  by  the 
Commission.  The  general  administration  expense  of  the 
construction  company  was  disposed  of  by  a  stipulation 
with  the  plaintiff,  dated  December  7,  1931,  and  adopted  by 
the  Commission  June  30,  1932,  which  allowed  general  ad¬ 
ministration  expense  of  the  construction  company  in  the 
amount  of  $224,897.66.  j 

12.  The  plaintiff  up  until  the  time  the  const rucf[ion  com¬ 
pany  was  organized  had  a  construction  department  of  its 
own  which  cared  for  its  own  construction  activities  and  in 
addition  did  outside  work  for  independent  parties.  The 
Commission  found  that  plaintiff  would  not  be  entitled  to 
a  profit  upon  construction  expenditures  made  in!  its  own 
behalf,  and  the  Dixie  Construction  Company  was  main¬ 
tained  by  the  plaintiff  during  the  construction  of  project 
No.  82,  and  other  of  its  public  utility  projects  wiljh  a  view 
to  obtaining  emoluments  and  profits  not  otherwise  allow¬ 
able,  and  under  such  circumstances  the  construction  com¬ 
pany  was  nothing  more  than  a  department  of  the  plaintiff 
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and  the  fee  of  3  per  cent  profit  on  the  construction  expen¬ 
ditures  was  not  a  proper  cost  of  the  project. 

182  13.  Electric  energy  used  during  the  construction 
of  the  project  was  furnished  from  the  system  of  the 

plaintiff  and  billed  to  the  Dixie  Construction  Company. 
The  amount  claimed  as  the  cost  to  the  licensee  of  electric 
energy  supplied  from  its  own  system  for  use  in  construc¬ 
tion  of  the  project  was  computed  at  the  commercial  rates 
then  fixed  by  the  Public  Utility  Commission  of  Alabama 
for  energy  of  that  class.  It  was  agreed  by  stipulation  that 
the  out-of-pocket  or  increment  cost  of  supplying  this 
energy  was  $30,660.88,  and  that  the  total  cost  including 
proper  proportionate  allocations  for  taxes,  depreciation 
and  interest  on  investment  was  $72,782.92.  The  sum  of 
$42,128.42  disallowed  by  the  Commission  represents  the 
difference  between  the  out-of-pocket  or  increment  cost  to 
the  plaintiff  and  such  total  cost. 

14.  The  sum  of  $3,500,000  disallowed  by  the  Commission 
was  claimed  by  the  plaintiff  as  the  cost  of  the  project  dam 
site  and  water  rights.  Common  stock  of  a  par  value  in  such 
amount  was  issued  for  such  dam  site  and  water  rights  in  a 
merger  consummated  July  28,  1913.  The  merging  com¬ 
panies  were  Alabama  Power  Company,  Alabama  Electric 
Company,  Wetumpka  Power  Company,  Alabama  Power 
and  Electric  Company  and  Alabama  Power  Development 
Company.  At  the  time  of  the  merger  the  dam  site  lands 
for  the  Mitchell  Dam  project  were  owned  by  Alabama 
Power  Company.  Other  than  Alabama  Power  Development 
Company,  each  of  the  merging  corporations  were  riparian 
owners  on  the  Coosa  River,  had  been  organized  for  the 
hydroelectric  development  of  the  Coosa  River,  and  had 
taken  action  as  alleged  in  Paragraph  15  of  the  bill  of  com¬ 
plaint  to  obtain  the  right  to  proceed  to  develop  the  river 
under  the  laws  of  Alabama.  The  par  value  of  the  stock 
issued  for  the  assets  of  the  constituent  company  was  in 
the  judgment  of  the  directors  of  the  merging  companies 
equal  to  the  value  of  such  assets.  In  the  merger  the 

183  the  stock  certificates  of  each  of  the  respective  com¬ 
panies  were  surrendered  and  canceled,  new  certifi¬ 
cates  of  stock  were  issued,  a  board  of  directors  and  officers 
were  chosen  for  the  consolidated  corporation,  a  new  charter 
was  acquired  by  the  consolidated  corporation  and  each  of 
the  respective  constituent  companies  ceased  its  corporate 
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functions.  The  merger  agreement  recited  that  the  Alabama 
Power  Company  was  continued  in  existence  as  the  consoli¬ 
dated  corporation  and  that  a  new  corporation  sliould  not 
be  formed  by  the  agreement  of  merger. 

15.  At  the  time  of  the  merger  of  1913,  substantially  all  of 
the  stock  of  the  constituent  companies  was  owned  by  Ala¬ 
bama  Traction,  Light  &■  Power  Company,  Ltd.,  (hereinafter 
referred  to  as  the  Traction  Company).  This  company  had 
been  organized  shortly  before  1913  for  the  purpojse  of  de¬ 
veloping  the  water  power  of  the  Coosa  River  ancjl  had  ac¬ 
quired  the  stock  of  the  constituent  companies-!  In  the 
furtherance  of  such  development  the  Traction  Company 
incurred  substantial  costs  for  financing,  promoting,  legal 
and  engineering  services.  The  exact  amount  of  speh  costs 
and  the  proper  allocation  thereof  to  this  project  are  not 
now  ascertainable.  The  funds  so  expended  by  the 'Traction 
Company  were  obtained  by  the  sale  of  that  company’s  com¬ 
mon  stock  and  bonds  to  the  public  generally.  Th^  stock  of 
Alabama  Power  Company  issued  to  the  Traction  Company 
in  the  merger  of  1913  has  remained  to  the  presejit  time  a 
part  of  the  capital  structure  of  the  Traction  Company  and 
its  successors. 

16.  The  Commission  found  that  the  Alabama  Power 
Company  did  not  acquire  a  new  corporate  existence  in  the 
merger  of  1913;  that  the  Alabama  Power  Company  which 
is  today  the  licensee,  is  the  same  as  that  which  Antedated 
the  merger;  that  the  merger  and  the  valuations  therein 
agreed  upon  were  immaterial  as  to  any  of  the  lands  in 
question  held  by  the  Alabama  Power  Company  prjior  to  the 
merger ;  that  as  to  lands  held  by  it  prior  to  the  mbrger,  the 

actual  legitimate  original  cost  was  what  ijt  cost  the 
184  Alabama  Power  Company  to  acquire  thc^se  lands; 

that  the  only  land  which  was  not  held  by  th^  Alabama 
Power  Company  prior  to  the  merger  was  parcel  No.  214; 
that  said  parcel  was  acquired  by  the  Alabama  Power  Com¬ 
pany  in  and  at  the  time  of  the  merger;  that  the  par  value 
of  the  stock  issued  under  the  merger  agreement  was  not 
a  criterion  of  its  actual  value ;  that  the  merger  agreements 
upon  which  it  was  based  were  between  companies  which 
were  at  the  time  under  the  common  control  of  jtheir  sole 
stockholder,  the  Traction  Company;  that  where  the  parties 
to  the  merger  agreement  were  under  the  same  common 
control  that  such  an  agreement  is  of  no  evidential  signifi- 
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cance  as  to  the  reasonableness  of  prices  or  values  therein 
agreed  upon ;  that  the  par  value  of  the  stock  issued  for  the 
lands  in  question  greatlv  exceeded  the  value  of  the  lands 
involved;  that  an  engineering  valuation  based  upon  earn¬ 
ings  expected  from  the  development  is  not  evidence  of  the 
cost  of  assembling  the  lands,  materials  and  services  neces¬ 
sary  to  the  development  of  the  project;  that  the  cost  to 
Alabama  Power  Company  of  Parcel  No.  214  acquired  in 
the  merger  was  at  least  equal  to  the  fair  market  value  of 
the  land  at  the  time. 

17.  In  lieu  of  the  amount  of  $3,500,000  claimed  by  plain¬ 
tiff  as  the  cost  of  the  lands  involved,  the  Commission  al¬ 
lowed  the  sum  of  $76,138.09;  such  sum  being  the  amount 
paid  by  Alabama  Power  Company  prior  to  1913  to  private 
owners  for  project  lands,  plus  allocations  of  considerations 
paid  by  the  Traction  Company  to  private  owners  for  other 
portions  of  such  lands  and  water  rights,  and  the  fair  value 
of  Parcel  No.  214  at  the  time  of  the  merger  as  determined 
by  the  Commission. 

18.  The  Commission  found  that  interest  was  allowable 
only  during  the  construction  period  and  that  interest 
claimed  prior  to  the  beginning  of  such  period,  or  July  1, 
1918,  was  not  allowable  under  the  Federal  Water  Power 

Act  as  cost  of  the  project. 

185  19.  A  petition  for  rehearing  was  filed  by  plaintiff 

and  denied  bv  the  Commission. 

% 

20.  There  was  substantial  evidence  before  the  Commis¬ 
sion  to  support  each  of  the  Commission’s  findings  of  fact 
challenged  by  the  plaintiff  in  this  cause  as  arbitrary,  con¬ 
trary  to  the  undisputed  character  of  the  evidence  and 
wholly  without  support  of  any  evidence. 

NOW,  THEREFORE,  The  Court  makes  the  following 

Conclusions  of  Law 

1.  The  Commission  had  the  power  to  make  a  finding  of 
the  actual  legitimate  original  cost  of  plaintiff’s  project. 

2.  Such  finding  is  an  administrative  and  not  a  judicial 
act  and  id  not  conclusive  as  to  any  substantive  right  of  the 
plaintiff. 

3.  The  Commission  has  the  power  to  require  the  amount 
found  by  it  as  the  actual  legitimate  original  cost  of  plain¬ 
tiff’s  project  to  be  carried  as  that  cost  on  the  latter’s  books 
of  account. 
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4.  By  acceptance  of  a  license  under  the  Federal  Water 
Power  Act,  plaintiff  is  bound  to  carry  on  its  books  of  ac¬ 
count  in  the  manner  prescribed  by  the  Commission  the 
cost  of  the  project  as  determined  by  the  Commissioi^. 

JENNINGS  BAILEY 
Justice. 

186  Decree 

Filed  December  11  1935 

******** 

i 

This  cause  came  on  to  be  heard  on  June  12,  1935  jipon  the 
pleadings  and  proofs  herein,  and  having  been  argued  by 
counsel,  and  the  Court  being  fully  advised  in  the  premises 
thereof,  upon  consideration  thereof  it  is  this  11th  day  of 
DcconibGr  1935 

ADJUDGED^  ORDERED  and  DECREED,  iji  accor¬ 
dance  with  the  opinion,  findings  of  fact  and  conclusion  of 
law  entered  herein,  that  plaintiff’s  bill  of  complaint,  as 
amended,  be  and  the  same  is  herebv  dismissed  witli  costs  to 
the  defendants  to  be  taxed. 

BY  THE  COURT : 

JENNINGS  BAILEY  ! 

Justice 

From  the  foregoing  Decree  plaintiff  this  lltfy  day  of 
December,  1935,  notes  in  open  Court  an  appeal  to  the  Court 
of  Appeals,  which  appeal  is  allowed.  Bond  for  costs  on 
appeal  is  fixed  at  $100,  or  in  lieu  thereof  the  sum  of  $50  in 
cash  to  be  deposited  with  the  Clerk  of  this  Court. 

JENNINGS  BAILEY  J 
Justice 

187  Assignments  of  Error 

Filed  January — 2  1936  | 

. 

******** 

Comes  the  plaintiff,  Alabama  Power  Compary,  by  its 
attorney,  H.  C.  Kilpatrick,  and  says  that  the  decree  entered 
in  the  above  cause  on  December  11,  1935,  is  erroneous  and 
unjust  to  the  plaintiff,  and  assigns  as  error  in  the  cause  the 
following: 
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1.  The  Court  erred  in  holding  that  the  Commission  had 
the  power  to  require  the  amount  found  by  it  as  the  cost  of 
the  plaintiff’s  project  to  be  carried  as  that  cost  on  the 
latter ’s  books  of  account. 

2.  The  Court  erred  in  holding  that  the  taxes  paid  on 
project  lands  prior  to  1918  were  not  part  of  the  net  invest¬ 
ment  of  the  plaintiff  in  the  project. 

3.  The  Court  erred  in  holding  that  interest  on  funds 
expended  for  project  purposes  prior  to  1918  were  not  part 
of  the  net  investment  of  the  plaintiff  in  the  project. 

4.  The  Court  erred  in  holding  that  the  proper  charge 
for  electric  energy  delivered  by  the  plaintiff  to  the  con¬ 
tractor  constructing  the  project  was  the  increment  cost  of 
such  electricity  to  the  plaintiff  instead  of  the  total  cost 
of  such  electric  energv. 

5.  The  Court  erred  in  holding  that  no  new  corporation 
was  formed  in  the  consolidation  of  July  28,  1913. 

6.  The  Court  erred  in  holding  that  the  cost  of  project 
property  acquired  by  the  corporation  resulting  from  the 
1913  consolidation  was  not  the  value  of  the  securities  issued 
in  the  consolidation  by  the  resulting  corporation  in  ex¬ 
change  for  such  project  property. 

188  7.  The  Court  erred  in  holding  that  the  cost  of 

project  property  consisting  of  the  dam  site  and 
certain  water  rights  acquired  by  the  plaintiff  in  the  consoli¬ 
dation  of  July  28,  1913  was  the  cost  of  such  property  to 
the  constituent  corporation  originally  acquiring  such  prop¬ 
erty. 

* 

8.  The  Court  erred  in  holding  that  the  value  of  the 
properties  acquired  in  the  consolidation  of  July  28,  1913 
was  not  greater  than  the  value  of  the  properties  of  the  con¬ 
stituent  companies  separately  considered. 

9.  The  Court  erred  in  holding  that  the  plaintiff’s  right 
to  develop  the  water  power  of  the  Coosa  River  was  not  a 
valuable  riparian  right. 

10.  The  Court  erred  in  holding  that  the  Commission’s 
finding  of  investment  in  the  dam  site  and  water  rights  of 
the  project  was  not  invalidated  by  the  Commission’s  dis¬ 
regard  of  costs  incurred  by  plaintiff’s  parent  company  in 
the  acquisition  and  development  of  such  property. 

11.  The  Court  erred  in  holding  that  the  Commission  had 
jurisdiction  to  make  a  finding  of  the  net  investment  of  the 
plaintiff  in  the  project. 
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12.  The  Court  erred  in  holding  that  the  finding  of  the 
Commission  that  the  stock  issued  in  the  consolidation  of 
1913  was  in  excess  of  the  value  of  the  properties  (acquired 
in  such  consolidation  was  not  contrary  to  the  indisputable 
character  of  the  evidence  before  the  Commission. 

13.  The  Court  erred  in  holding  that  such  valuation  as 
was  made  by  the  Commission  of  the  property  acquired  in 
the  1913  consolidation  was  not  contrary  to  the  indi  sputable 
character  of  the  evidence  before  the  Commission. 

14.  The  Court  erred  in  holding  that  the  finding  of  the 
Commission  that  the  plaintiff’s  affiliate,  Dixie  Construction 
Company  was  organized  with  a  view  to  obtaining  emolu¬ 
ments  and  profits  not  otherwise  allowable  under  the 

189  law  was  not  contrary  to  the  indisputable  character  of 
the  evidence  and  without  substantial  support  in  the 
evidence  before  the  Commission. 

15.  The  Court  erred  in  holding  that  the  finding  of  the 
Commission  that  the  charge  made  by  the  plaintiff  for  elec¬ 
tric  energy  furnished  to  the  project  would  result  in  dupli¬ 
cating  charges  for  such  energy  upon  the  public  was  not  con¬ 
trary  to  the  indisputable  character  of  the  evidence  and 
without  support  in  the  evidence  before  the  Commission. 

16.  The  Court  erred  in  refusing  to  grant  the  temporary 
injunction  prayed  for  in  the  bill  of  complaint. 

17.  The  Court  erred  in  refusing  to  grant  the  permanent 
injunction  prayed  for  in  the  bill  of  complaint. 

18.  The  Court  erred  in  dismissing  plaintiff’s  bill  of  com¬ 
plaint. 

WHEREFORE,  plaintiff  prays  that  the  said  decree  be 
reversed  and  that  the  Supreme  Court  of  the  District  of 
Columbia  be  instructed  to  enter  such  decree  as  is  prayed 
for  by  said  complaint  or  that  the  Court  of  Appeal^  reverse 
such  decree  and  render  a  proper  decree  on  the  record. 

This  27th  day  of  December,  1935. 


H  C  KILPATRICK 

Attorney  for  Plaintiffs 

i 

Service  of  a  copy  of  the  foregoing  Assignments  of  Error 
is  acknowledged,  this  27th  day  of  December,  1935. 

OSWALD  RYAN, 

Attorney  for  Defendants. 
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190  Memorandum 

January  2 — 1936. 

$50  deposit  in  lieu  of  bond  on  appeal. 

Supreme  Court  of  the  District  of  Columbia 
Saturday,  January  4,  1936 

The  Court  resumes  its  session  pursuant  to  adjournment, 
Mr.  Justice  Luhring,  presiding. 

**##•**• 

As  of  Jan.  3 

Come  now  the  parties  hereto  by  their  respective  attor¬ 
neys  of  record,  and  thereupon,  the  plaintiff  by  its  attorneys 
presents  to  the  Court  its  Statement  of  Evidence  taken  at 
the  trial  of  this  cause,  and  prays  that  the  same  be  signed 
and  made  of  record,  nunc  pro  tunc,  which  is  hereby  accord¬ 
ingly  done. 

JENNINGS  BAILEY, 

Justice. 

191  Designation  of  Record 

Filed  January  13  1936 

*'*  #  #  *•  ,  *  *  * 

In  preparing  the  record  on  appeal  in  the  above  entitled 
cause,  the  Clerk  will  please  include : 

1.  Docket  entry  of  May  31,  1933,  showing  filing  of  origi¬ 
nal  bill. 

2.  Plaintiff’s  motion,  filed  April  18,  1935,  for  leave  to 
file  amended  bill. 

3.  Order,  dated  April  18,  1935,  allowing  plaintiff’s  mo¬ 
tion  for  leave  to  file  amended  bill. 

4.  Amended  bill  filed  April  18,  1935,  together  with  ex¬ 
hibits  attached  to  original  bill. 

5.  Stipulation  of  counsel  dated  April  18,  1935,  filed  April 
22,  1935. 

6.  Plaintiff’s  motion  for  preliminary  injunction  filed 
June  24,  1933. 

7.  Defendants’  motion  to  dismiss  bill,  filed  June  26, 

1933. 

192  8.  Defendants’  motion  for  leave  to  amend  motion 
to  dismiss,  filed  October  31,  1933,  with  note  thereon 

of  granting  of  motion. 
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9.  Memorandum  opinion  of  December  29,  1933.j 

10.  Order  entered  January  23,  1934,  overruling  ilnotion  to 
dismiss,  etc. 

11.  Answer  tiled  February  21,  1934.  j 

12.  Memorandum  opinion  of  July  17,  1935. 

13.  Findings  of  fact  and  conclusions  of  law,  fried  De¬ 
cember  11,  1935. 

14.  Final  decree  entered  December  11,  1935. 

15.  Note  of  deposit  of  $50.00  in  lieu  of  cost  bond. 

16.  The  Assignments  of  Error. 

17.  Statement  of  Evidence,  with  stipulation  and  order 
approving  same. 

18.  This  designation. 

H.  KILPATRICK 
Attorney  for  Plaintiff 

Service  of  a  copy  of  the  foregoing  designation  t>f  record 
is  acknowledged  this  11th  day  of  January,  1936. 

OSWALD  RYAN,  I 
Attorney  for  Defendants 

193  Supreme  Court  of  the  District  of  Columbija. 

United  States  of  America, 

District  of  Columbia ,  ss:  j 

I,  Frank  E.  Cunningham,  Clerk  of  the  Supreme!  Court  of 
the  District  of  Columbia,  hereby  certify  the  foregoing  pages 
numbered  from  1  to  192,  both  inclusive,  to  be  a  true  and 
correct  transcript  of  the  record,  according  to  directions  of 


counsel  herein  filed,  copy  of  which  is  made  paift  of  this 
transcript,  in  cause  No.  55746  in  Equity,  wherein  |  Alabama 
Power  Company  is  Plaintiff  and  George  Otis  Snfrth  et  al, 
individuals  and  as  the  Federal  Power  Commission,  are 
Defendants,  as  the  same  remains  upon  the  filejs  and  of 
record  in  said  Court. 

IN  TESTIMONY  WHEREOF,  I  hereunto  subscribe  mv 
name  and  affix  the  seal  of  said  Court,  at  the  City  of  Wash¬ 
ington,  in  said  District,  this  8th  day  of  April,  1936. 

FRANK  E.  CUNNINGHAM, 
Clerk. 

By  R.  S.  WAYLAND, 

Assistant  Clerk. 

(Seal)  Supreme  Court  of  the  District  of  Columbia 
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194  In  the  Supreme  Court  of  the  District  of 

Columbia 

In  Equity  No.  55746 
Alabama  Power  Company,  Plaintiff, 


v. 


Frank  R.  McNinch,  Claude  L.  Draper,  Herbert  J.  Drane 
and  Basil  Manly,  Individually  and  as  the  Federal 
Power  Commission,  Defendants. 

Statement  of  Evidence 

Be  it  remembered  that  this  cause  came  on  for  hearing 
before  the  Honorable  Jennings  Bailey,  a  Judge  of  said 
Court,  sitting  in  Equity  Division  No.  3,  on  the  fourth  day 
of  June,  A.  D.,  1935.  Walter  Bouldin,  Esq.,  and  H.  C. 
Kilpatrick,  Esq.,  appeared  for  the  plaintiff,  and  Oswald 
Ryan,  Esq.,  and  Dozier  A.  DeVane,  Esq.,  appeared  for  the 
defendants. 

And  thereupon,  to  maintain  the  issues  on  its  behalf  to  be 
maintained,  the  plaintiff  offered  and  the  Court  received  in 
evidence  the  following  agreement,  signed  by  the  attorneys 
for  the  plaintiff  and  the  defendants: 

Agreement  for  Abridgement  of  Record 


The  parties  to  the  above  styled  cause  by  their  solicitors 
of  record,  hereby  stipulate  and  agree  as  follows : 

1.  That  Exhibits  “A”,  “B”,  “C”,  “D”,  and  “E”  to 
the  bill  of  complaint  and  Exhibit  “A”  to  the  answer  in 
this  cause  being  full,  true,  and  correct  copies  as  set  out  in 
such  bill  and  answer,  need  not  be  included  in  the  transcript 
of  record,  certified  by  the  Federal  Power  Commission  to 
the  court. 


2.  That  the  following  exhibits,  together  with  testimony 
and  exhibits  referred  to  in  Paragraph  1  hereof,  constitute 
a  full,  true  and  correct  transcript  of  those  portions  of  the 
records,  of  the  Federal  Power  Commission  relating  to  said 
project  material  to  the  issues  in  the  above  styled  cause : 

F  Plaintiff’s  Exhibit  “F”,  being  a  full,  true,  and  correct 
transcript  of  the  testimony  of  witnesses  before  the 
195  Federal  Power  Commission  relating  to  the  actual 
legitimate  investment  in  the  Mitchell  Dam  Project 
No.  82,  Alabama. 
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project ; 


i  i 
it 

u 

a 

a 


G  Plaintiff’s  Exhibit  44G”,  being  a  full,  true,  and  correct 
transcript  of  the  following  portions  of  the  records  of  the 
Federal  Power  Commission  relating  to  said  Project  No. 
82,  Alabama. 

Exhibit  “A”  to  the  application  for  license  for  saidj 
Exhibit  44B”  “  “  44  44  44  4  4  4  4 

Exhibit  44I”  4  4  4  4  4  4  4  4  4  4  4  4  4  4 

Exhibit  44K”  4  4  4  4  4  4  4  4  4  4  4  4  4  4 

Exhibit  <4L”  4  4  4  4  4  4  4  4  4  4  4  4  4  4 

Exhibit  44M”  4  4  4  4  4  4  4  4  4  4  4  4  4  4 

A  portion  of  Exhibit  44AA”  to  the  application  fc(r  license 

for  said  project. 

H  Plaintiff’s  Exhibit  44 H”  being  a  true  and  correct 
transcript  of  the  following  portions  of  the  records  of  the 
Federal  Power  Commission  relating  to  said  Project  No.  82, 
Alabama : 

Exhibit  44C”  to  license  for  Project  No.  82. 

Exhibit  44M”  to  license  for  Project  No.  82. 

Exhibit  44J”,  map  No.  1,  sheet  No.  1,  to  license  for  Proj¬ 
ect  No.  82. 

Section  20  of  the  Rules  and  Regulations  of  th^  Federal 
Power  Commission  made  a  part  of  the  license  for  said 
Project  No.  82,  Alabama. 

I  Plaintiff’s  Exhibit  44I”  being  a  true  and  correct  tran¬ 
script  of  the  initial  statement  of  the  Alabama  Power  Com¬ 
pany  showing  legitimate  investment  in  Project  NoL  82. 


J  Plaintiff’s  Exhibit  44 J”  being  a  true  and  cor 


ect  tran¬ 


script  of  the  preliminary  accounting  report  of  the  Federal 
Power  Commission  on  said  initial  statement. 

K  Plaintiff’s  Exhibit  44K”  being  a  true  and  correct  tran¬ 
script  of  the  protest  of  licensee,  Alabama  Power  Company, 
to  the  preliminary  accounting  report. 

L  Plaintiff’s  Exhibit  44L”  being  a  true  and  correct  tran¬ 
script  of  Stipulation  dated  December  7,  19^1,  Stipu- 
196  lation  dated  April  26,  1932,  and  correction  thereof, 
and  Order  of  the  Federal  Power  Commission  rati¬ 
fying  both  stipulations. 

M  Plaintiff’s  Exhibit  44 M”  being  a  true  and  correct 
transcript  of  a  portion  of  the  testimony  before  the!  Alabama 
Public  Service  Commission,  Docket  No.  5359,  included  in 
the  records  of  the  Federal  Power  Commission  by  stipula¬ 
tion  (Tr.  of  testimony,  F.P.C.,  pp.  17  and  18). 
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N  Plaintiff’s  Exhibit  “N”  being  a  true  and  correct 
copy  of  respondent’s  Exhibit  6  to  the  said  testimony  before 
the  Alabama  Public  Service  Commission,  Docket  No.  5359. 

0  Plaintiff’s  Exhibit  “0”  being  a  true  and  correct 
transcript  of  a  portion  of  the  Federal  Power  Commission’s 
Exhibit  No.  1  to  the  testimony  relating  to  said  Project  No. 
82  (Tr.  of  testimony,  F.P.C.,  p.  167). 

P  Plaintiff’s  Exhibit  “P”  being  a  true  and  correct  tran¬ 
script  of  a  portion  of  the  reply  brief  for  the  Commission 
adopted  at  page  15  of  the  decision  of  the  Commission,  said 
decision  being  attached  to  the  answer  as  Exhibit  “A”. 

Q  Plaintiff’s  Exhibit  “Q”  being  a  true  and  correct  copy 
of  licensee’s  Exhibit  1  to  the  said  testimony  before  the 
Federal  Power  Commission. 

R  Plaintiff’s  Exhibit  “R”  being  a  true  and  correct  copy 
of  licensee’s  Exhibit  2  to  the  said  testimony  before  the 
Federal  Power  Commission. 

S  Plaintiff’s  Exhibit  “S”  being  a  true  and  correct  copy 
of  licensee’s  Exhibit  3  to  the  said  testimony  before  the 
Federal  Power  Commission. 

T  Plaintiff’s  Exhibit  “T”  being  a  true  and  correct  copy 
of  licensee’s  Exhibits  10,  11,  12  and  13  to  the  said  testimony 
before  the  Federal  Power  Commission. 

U  Plaintiff’s  Exhibit  “U”  being  a  true  and  correct 
copy  of  licensee’s  Exhibit  5  to  the  said  testimony  before 
the  Federal  Power  Commission. 

V  Plaintiff’s  Exhibit  “V”  being  true  and  correct 
197  copies  of  charters  of  the  companies  participating 
in  the  formation  of  the  Alabama  Power  Company  in 

1913. 


W  Plaintiff’s  Exhibit  “W”  being  a  true  and  correct 
copy  of  Exhibit  “A”  to  the  stipulation  of  April  26,  1932, 
referred  to  above  as  Plaintiff’s  Exhibit  “L”. 

4.  The  parties  further  stipulate  and  agree  that  at  any 
time  before  final  decision  of  this  cause  by  this  Court  should 
it  appear  that  any  other  Exhibit  before  the  Federal  Power 
Commission  is  material,  either  party  hereto  shall  have  the 
right  to  file  same  in  this  cause  and  such  Exhibit  shall,  there¬ 
upon,  become  a  part  of  the  record. 

5.  This  agreement  is  entered  into  for  the  convenience  of 
the  parties  in  the  preparation  of  the  transcript  of  the  rec¬ 
ord  of  this  cause  and  is  concluded  without  effect  upon  the 
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value,  force,  relevancy,  sufficiency,  or  materiality  of  the 
evidence  on  the  issues  in  the  cause  of  any  document  men¬ 
tioned  herein. 

Dated  at  Washington,  D.  0.,  this  26th  day  of  Jujie,  1934. 

OSWALD  RYAN  j 
Solicitors  for  the  Defendants 

MARTIN,  TURNER  & 

McWhorter, 

WALTER  BOULDIN 
Solicitors  for  the  Plaintiff 

And  thereupon,  plaintiff  offered  and  the  Court  (received 
in  evidence,  as  plaintiff’s  Exhibit  F,  a  transcript  of  the 
testimony  of  witnesses  before  the  Federal  Power  bommis- 
sion  relating  to  the  actual  legitimate  investment  in  (Mitchell 
Dam,  Project  82,  Alabama.  Such  testimony  reduce^  to  nar¬ 
rative  form  is  as  follows: 


198 


Exhibit  F 
Stipulation 


Counsel  for  the  licensee  and  the  solicitor  for  the  Com¬ 
mission  in  open  hearing  entered  into  a  stipulation  to  the 
following  effect : 

That  Dixie  Construction  Company  from  its  organization 
up  to  January  1,  1922,  was  a  subsidiary  of  the  Alabama 
Power  Company.  Its  capital  stock  w7as  wffiolly  owmed  by  the 
Alabama  Power  Company  and  Alabama  Powder  Company 
exercised  over  it  all  the  rights  of  control  that  such  stock 
ownership  entitled  it  to  exercise.  After  January  1,  1922, 
the  stock  of  Dixie  Construction  Company  was  sold  to  the 
Winona  Coal  Company  and  the  Dixie  Construction  Com¬ 
pany  remained  a  subsidiary  of  the  Winona  Coal  Company 
from  January  1,  1922  during  the  remainder  of  the  period 
of  the  construction  of  Mitchell  Dam.  During  sucji  period, 
Winona  Coal  Company  v'as  the  wrholly  owned  subsidiary 
of  Alabama  Traction  Light  and  Power  Company,  Ltd.,  a 
corporation  organized  and  existing  under  the  laws  of 
Canada.  The  Winona  Coal  Company’s  stock  wajs  wholly 
owned  by  the  Traction  Company  and  all  rights  of  control 
and  supervision  over  it  accordingly  exercised.  During  the 
same  period  Alabama  Power  Company  was  the  subsidiary 
of  Alabama  Traction  Light  and  Power  Company,  Ltd., 
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which  owned  all  the  common  stock  of  Alabama  Power 
Company  and  exercised  all  of  the  rights  of  supervision  or 
control  to  which  such  ownership  entitled  it.  In  addition  to 
the  common  stock  of  Alabama  Power  Company  there  was 
outstanding  preferred  stock  of  that  company  with  voting 
rights.  None  of  this  preferred  stock  was  owned  by  the 
Traction  Company,  but  the  stock  of  Alabama  Power  Com¬ 
pany  owned  by  the  Traction  Company  was  sufficient  to  give 
the  latter  a  majority  of  the  voting  power  in  Alabama  Power 
Company  and  the  direction  and  control  over  its  affairs.  The 
preferred  stock  of  Alabama  Power  Company  was  owned  by 
the  public  generally.  The  Dixie  Construction  Company  was 
a  corporation  organized  and  existing  under  the  laws  of  the 
State  of  Delaware  from  the  time  of  its  incorporation  in 
1917  until  the  time  of  its  dissolution  in  1930. 

199  0.  G.  Thurlow,  the  witness  called  for  and  on  behalf 

of  the  licensee,  having  been  duly  sworn,  testified 
as  follows : 

My  name  is  0.  G.  Thurlow  and  my  address  is  Birming¬ 
ham,  Alabama.  I  would  not  call  myself  an  electrical  en¬ 
gineer.  I  practice  engineering  in  general  in  connection  with 
hydraulic  work.  As  to  my  training  and  experience  in  en¬ 
gineering  work,  I  graduated  from  the  Massachusetts  Insti¬ 
tute  of  Technology  in  1904,  and  from  that  time  to  1912  I 
worked  on  various  engineering  projects.  The  first  project 
I  worked  on  was  the  East  First  Street  Tunnel  here  in 
Washington.  Then  I  had  some  bridge  work  and  I  worked 
for  two  years  on  the  Pittsburgh  Filtration  Plant  and  ap¬ 
proximately  tvro  years  on  the  Ashokan  Dam  and  Kents- 
ville  Dam  of  the  Board  of  Water  Supply  of  New  York,  and 
was  with  the  Irrigation  Service  in  Porto  Rico  for  a  year  on 
some  dams  for  irrigation  and  high-head  power.  I  was  on 
steel  operations  for  approximately  two  years  on  a  central 
water  supply  for  the  Tennessee  Coal  and  Iron  Railroad 
Company  in  Birmingham.  I  came  to  the  Alabama  Power 
Company  in  May,  1912,  and  have  been  associated  with  the 
companies  associated  with  the  Alabama  Power  Company 
since  that  time.  I  hold  the  degree  of  bachelor  of  science, 
engineering,  from  the  Massachusetts  Institute  of  Tech¬ 
nology  and  hold  the  honorary  degree  of  doctor  of  science 
from  "the  University  of  Alabama  for  work  which  we  did  in 
Alabama.  In  1930  I  was  a  member  of  the  Engineering  Ad¬ 
visory  Board  of  the  St.  Lawrence  Power  Commission  in 
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the  State  of  New  York  with  General  Jadwin,  Mj\  F.  H. 
Woodward,  and  Colonel  Greene  of  the  Department]  of  Pub¬ 
lic  Works  in  the  State  of  New  York.  My  experience  began 
with  the  Alabama  Power  Company  in  May,  1912|.  I  was 
familiar  with  projects  on  the  Coosa  River  owned  i  by  Ala¬ 
bama  Power  Company,  Alabama  Power  Development 
Company,  Alabama  Electric  Company  and  Wetumpka 
Power  Company  at  the  time  of  the  merger  of  thqse  com¬ 
panies  in  July,  1913.  I  had  spent  a  year  studying  those 
projects  and  we  were  actually  at  work  on  Lock  12  at  that 
time.  That  project  was  under  construction  and  i|s  knowm 
as  Lay  Dam.  In  May,  1913,  I  worked  on  a  memorandum 
in  conjunction  with  Mr.  E.  A.  Yates,  who  at  that  time  was 
chief  engineer,  working  toward  a  valuation  of  the  Coosa 
River  properties  involved  in  that  merger.  That  niemoran- 
dum  outlined  the  value  of  Lock  12,  Lock  14,  Lock  15  and 
Lock  18.  It  was  prepared  for  the  use  of  the  boards  of 
directors  in  connection  with  the  consolidation.  I  h^ve  been 
unable  to  locate  the  memorandum,  but  I  hav^  located 
200  my  original  working  papers.  The  locatiohs  I  re¬ 
ferred  to  are  on  the  Coosa  River,  one  being  directly 
above  the  other  on  the  Coosa  River.  I  stated  thaf;  I  made 
a  report  to  the  directors  of  the  constituent  companies  and 
have  searched  for  it  in  places  where  I  would  ordinarily 
expect  to  find  it,  but  I  have  been  unable  to  find  it.  I  have 
brought  the  original  working  papers  with  me. 

(Here  the  witness  produced  certain  papers  later  intro¬ 
duced  in  evidence  and  identified  as  licensee’s  Exhibit  3.) 

We  valued  the  properties  of  the  merging  companies  from 
different  points  of  view,  varying  use  of  the  available  power 
at  each  site,  based  upon  steam  equivalent  available  market. 

(Here  counsel  introduced  a  map  which  was  identified  as 
licensee’s  Exhibit  1,  which  was  the  same  map  introduced 
in  the  trial  of  this  cause  as  plaintiff’s  Exhibit  Q.) 


ap  which 
kme  map 


(Counsel  for  the  licensee  then  introduced  a  m 
was  identified  as  licensee’s  Exhibit  2,  being  the  s, 
introduced  in  the  trial  of  this  cause  as  plaintiff’s  Exhibit 
R.)  | 

The  witness  then  continued : 

In  the  consolidation  of  1913  we  acquired  Lock  7  which 
had  a  head  of  twenty-nine  feet,  and  the  series,  fjocks  12, 
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14,  15  and  18,  which  had  an  overall  head  of  two  hundred 
and  thirty!  feet.  We  also  acquired  some  property  at  Mitch¬ 
ell  Dam  and  in  that  stretch  of  the  river  we  were  at  that  time 
working  on  the  substitution  of  three  dams  in  place  of  four. 
Alabama  Power  Company,  as  it  existed  prior  to  the  consoli¬ 
dation,  owned  the  dam  site  at  Mitchell  Dam.  Those  were  the 
propertied  on  which  we  placed  a  valuation  for  the  directors’ 
use  in  the!  consolidation  of  1913.  In  addition  to  the  Coosa 
River  properties,  there  were  involved  in  the  merger  the 
operating  property  at  Talladega  and  the  power  plant  at 
Jackson  Shoals  on  Choccolocco  Creek.  We  also  had  under 
construction  at  that  time  a  steam  plant  at  Gadsden  and  a 
transmission  system.  The  company  owning  that  property 
was  knowh  as  Alabama  Power  Development  Company.  It 
also  was  one  of  the  companies  entering  into  the  merger 
agreement.  From  mv  studv  and  that  of  Mr.  Yates, 
201  we  developed  a  value  of  the  Coosa  River  properties 
from  different  points  of  view,  at  from  $15,000,000 
to  $22,000,000.  The  value  of  the  property  of  Alabama 
Power  Development  Company  we  determined  as  $200,000. 
Those  valuations  were  based  upon  the  working  papers  I 
have  before  me  now. 

(Thereupon  counsel  for  the  licensee  introduced  in  evi¬ 
dence  blueprints  of  the  working  sheets  referred  to,  con¬ 
sisting  of  eleven  separate  pages,  which  were  identified  as 
licensee’s  Exhibit  3  and  which  were  introduced  in  the  trial 
of  this  cause  as  plaintiff’s  Exhibit  S.) 

The  witness  then  continued: 

The  blueprints  .just  offered  in  evidence  are  exact  copies 
of  my  working  papers.  The  blueprint  marked  “ Licensee’s 
Exhibit  1”  is  from  an  original  tracing  made  September  3, 
1912.  In  working  out  the  values  of  the  various  dam  sites, 
we  determined  the  available  amount  of  power  and  the 
logical  installation  at  each  one  of  these  dam  sites  from 
the  duration  curve  of  flow  of  the  Coosa  River  past  these 
sites.  We  estimated  the  cost  of  power — we  estimated 
the  cost  of  the  installation,  dam,  power  plants,  and 
so  forth,  and  the  cost  of  power  was  estimated  from  that 
capital  cost.  The  value  of  the  power  was  estimated 
from  the  cost  of  the  steam  equivalent.  The  cost  of  power 
was  deducted  from  the  value  of  the  power  at  each 
of  these  sites  and  the  difference  capitalized  at  8  per  cent 
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gave  us  a  value  for  each  of  these  sites,  and  it  was  on  the 
basis  of  those  figures  that  we  gave  a  total  valuq  running 
from  $15,000,000  to  $22,000,000.  That  was  for  all  :he  prop¬ 
erties  on  the  Coosa  River.  In  the  valuation,  we  worked  out 
the  values  of  the  separate  sites  based  on  the  cost  of  develop¬ 
ing  each  of  the  sites,  the  available  power  at  eac^h  of  the 
sites  and  the  value  at  each  of  the  sites.  On  Lofck  12  we 
placed  a  value  of  from  $4,350,000  up  to  $5,400,000  and  down 
to  $3,780,000,  depending  on  the  use  of  water,  whether  we  used 
all  the  water  flowing  seventy  per  cent,  of  the  tirhe  or  for 
eighty  per  cent,  of  the  time.  The  medium  figure  was  $4,- 
350,000.  We  did  not  use  the  use  factor  of  85  per  cent.  That 
factor  was  not  carried  out.  We  used  70  and  80  per  cent,  in 
determining  the  value  of  that  power.  The  value  we  placed  on 
Lock  14  varied  from  $3,315,000  to  $4,600,000.  We  didn’t  have 
an  intermediate  figure  there;  we  were  just  feeling 
202  into  the  thing.  Lock  15  was  valued  at  $2,930,000  and 
$2,920,000.  Lock  18  was  $7,020,000  and  $9,750,000. 
There  weren’t  any  figures  to  be  found  on  Lock  7  in  the 
working  sheets  we  dug  up  from  our  files.  At  thai;  time  we 
were  working  to  a  great  extent  using  the  report  of  the 
Army  Engineer,  Col.  H.  P.  Ferguson,  and  he  had  (proposed 
dams  at  Locks  7,  12,  14,  15  and  18.  In  the  course  of  our 
studies  of  the  project  we  concluded  that  there  [would  be 
some  capital  saving  and  some  operating  saving  b^  building 
three  dams  in  the  place  of  four  in  that  stretch  ffom  Lock 
12  to  Lock  18.  In  lieu  of  the  Ferguson  plan  w’4  adopted 
the  Lock  12  site  as  proposed  by  Ferguson  and  in  place  of 
Locks  14,  15  and  18  as  he  had  planned  them  we  substituted 
Mitchell  Dam  and  Lock  18,  utilizing  the  same  luj^ad  as  he 
had  provided  for  the  three  dams.  That  resulted  in  Locks 
14  and  15  sites  being  flooded  out  by  the  higher  dams, 
Mitchell  Dam  and  Lock  18.  Lock  18,  now  known  hs  Jordan 
Dam,  was  located  at  the  same  site  as  was  selected  by  Col. 
Ferguson.  In  other  words,  the  Mitchell  Dam  development 
flooded  out  Lock  14  development  and  Jordan  Danf  develop¬ 
ment  flooded  out  Lock  15.  At  the  time  of  the  consolidation 
in  July,  1913,  Alabama  Electric  Company  owned  the  site 
at  Lock  18;  Wetumpka  Power  Company  owned  the  site 
at  Lock  15  and  Alabama  Power  Company,  as  ft  existed 
prior  to  the  merger,  owned  the  dam  site  at  Mitcjiell  Dam, 
sometimes  referred  to  as  Duncan’s  Riffle.  Alabaiha  Power 
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Company,  as  it  then  existed,  also  owned  the  sites  at  Lock 
14  and  Lock  12,  or  Lav  Dam.  Lock  7  was  owned  bv  the 
Alabama  Power  &  Electric  Company.  The  companies 
named  were  the  merging  companies.  As  a  result  of  the 
merger  or  consolidation  in  July,  1913,  all  of  these  dam 
sites  passed  under  the  common  ownership  of  the  consoli¬ 
dated  company,  the  Alabama  Power  Company. 

(Here  the  agreement  of  merger  of  July  29,  1913,  was 
introduced  in  evidence  and  identified  as  licensee’s  Exhibit 
4.  Such  exhibit  is  the  same  as  that  made  Exhibit  C  to  the 
bill  of  complaint  in  this  cause.) 

The  witness  then  continued: 

Locks  12,  14  and  Duncan’s  Riffle,  or  Mitchell  Dam  site, 
came  into  the  consolidated  company  through  the  Alabama 
Power  Company  as  it  existed  prior  to  the  consolidation. 
The  merger  agreement  places  a  value  on  those  three  sites 
of  70,000  shares  of  the  $100  par  value  stock  of  the  consoli¬ 
dated  corporation.  The  merger  agreement  did  not  specify 
separately  the  values  of  Locks  12,  14  and  Duncan’s 
203  Riffle,  but  assigned  70,000  shares  of  stock  to  the  three 
projects.  In  calculating  the  apportionment  of  that 
70,000  shares  of  stock  to  the  three  projects,  we  started  with 
$7,000,000  as  the  cost  of  the  sites  and  considered  that 
Mitchell  Dam  absorbed  the  Lock  14  site  and  all  of  the  value 
that  was  in  that  site.  The  head  and  available  power  at 
Lock  12  and  Mitchell  Dam  are  the  same  at  each  site;  that 
is,  the  available  power  is  approximately  the  same — there  is 
slightlv  more  water  shed  at  Mitchell  Dam — and  the  values 
of  the  two  sites  at  Lock  12  and  Mitchell  Dam  were  taken 
as  equal.  So  on  that  basis  our  value  of  Lock  12  was  three 
and  a  half  million  dollars  and  our  value  of  Mitchell  Dam 
site  was  three  and  a  half  million,  thereby  absorbing  the 
seven  million  dollars  that  was  assigned  to  that  stretch  of 
the  river  in  the  merger  agreement.  Based  on  my  working- 
papers,  my  report  to  the  directors  of  the  constituent  com¬ 
panies  and  my  knowledge  of  the  river  at  that  time  the  value 
placed  by  us  on  the  sites  on  the  river  was  a  reasonable 
value  for  those  properties  at  that  time  I  think.  We  worked 
the  value  over  time  and  time  again,  checked  it  and  re¬ 
checked  it  many  times,  and  never  at  any  time  did  we  find 
a  value  which  was  less  than  the  value  given.  Our  valuation 
ranged  from  fifteen  million  to  twenty-two  million  in  these 
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computation  sheets.  In  working  it  out  with  Mr.  Yates,  we, 
of  course,  did  not  arrive  at  the  same  results  as  in  these 


computation  sheets.  Just  what  the  differences  were  I  cannot 
tell  you.  The  directors  placed  a  value  on  that  stretch  of  the 
river  and  the  Talladega  properties  of  $9,975,00(j).  In  my 
opinion  it  was  a  reasonable  value  for  all  of  thosb  proper¬ 
ties  at  that  time. 

On  cross-examination  the  witness  testified  as  fojllows: 

When  I  say  a  reasonable  value,  I  mean  reasonable  on  the 
basis  of  valuation  which  I  described  as  having  been  com¬ 
puted  by  me  in  these  working  papers.  At  that  time  we 
were  interested  in  earnings  as  well  as  in  cost  Of  power, 
and  we,  of  course,  looked  at  these  projects  frbm  every 
angle  we  could,  and  we  decided  that  from  every  viewpoint 
we  could  take,  whether  it  was  from  steam  equivalent  or 
from  earnings  based  on  sales  at  the  prices  to  be  obtained 
in  that  market,  we  decided  that  the  value  was  equal  to 
these  figures.  It  is  a  fact  that  we  took  the  water  powder 
resources  involved  in  these  projects  and  figure^.  what  it 
would  cost  us  to  develop  them  as  we  thought  tljiey  might 
be  developed  productively.  We  figured  out  bow  much 
204  power  we  could  expect  to  develop  from  tlidm  on  that 
basis.  Then  we  figured  how  much  it  would  cost  us 
to  develop  that  much  power  by  steam  generation  and  as 
a  check  we  figured  how  much  revenue  we  could  realize  from 
selling  that  power,  or  such  portions  of  it  as  we  expected  to 
be  able  to  sell  to  the  public.  The  figures  were  ba^ed  mostly 
on  wholesale  block  selling.  We  had  to  estimate  what  par¬ 
cels  or  what  quantity  we  would  be  able  to  sell  it  in.  We 
estimated  the  market  value  of  the  power  in  large  blocks. 
We  don’t  mean  that  that  is  the  way  we  expected  to  have 
to  sell  the  power,  but  in  taking  the  viewpoint  to 'determine 
the  value,  we  didn’t  attempt  to  go  into  the  sellinjg  price  as 
distributed  to  the  smaller  customers  or  anything  like  that, 
we  never  attempted  to  go  into  the  cost  of  production  or 


what  part  of  it  we  might  be  able  to  sell  to  the  small  retail 
customer.  We  simply  estimated  its  wholesale!  value  in 
wholesale  lots,  thereby  estimating  what  revenue!  we  might 
be  able  to  derive  from  it.  As  one  method  of  computation 
we  took  the  difference  between  the  cost  of  developing  the 
properties  and  the  cost  of  developing  the  same  power  by 
steam  and  capitalized  that  at  eight  per  cent.  That  gives 
one  result  as  the  valuation  according  to  our  computation. 
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We  took  the  difference  between  what  we  estimated  it  would 
cost  us  to  develop  the  properties  and  what  we  expected  to 
be  able  to  realize  from  the  power  produced  by  them  in  a 
wholesale  way  and  capitalized  that  at  eight  per  cent.  The 
two  sets  of  figures  which  I  have  given  in  previous  testi¬ 
mony  are  not  made  up  in  that  way.  The  difference  figured 
upon  the  market  as  a  factor  represents  another  value  re¬ 
sult.  At  that  time  the  market  price  for  power  in  large 
blocks  in  the  southeast  was  around  $15.00,  a  horsepower, 
a  year.  We  didn’t  have  all  the  complicated  rate  structure 
in  those  days  that  we  have  todav.  The  valuation  results 
figured  upon  comparative  steam  costs  and  the  results 
figured  upon  marketability  were  practically  the  same 
figures.  There  is  very  little  difference.  Going  back  to  my 
figures  representing  the  valuation  fixed  upon  the  various 
lots,  those  figures  don’t  represent  these  different  methods 
of  computation.  They  represent  the  differences  made  in 
these  computations  by  differences  in  the  use  of  the  flowing 
water.  In  computing  the  cost  of  developing  power  from 
these  projects,  I  believe  we  included  the  cost  of  a  main 
transmission  line  cost  and  you  will  notice  that  in  some  of 
these  cases  a  different  cost  of  steam  equivalent  is  used 
from  that  in  other  cases,  depending  on  the  market 
205  to  which  the  power  was  sent.  Our  appraisal  or  valu¬ 
ation  did  not  include  anv  estimate  of  the  value  of 
these  lands  or  properties  other  than  land  used  for  hydro¬ 
electric  projects.  There  was  no  valuation  on  the  basis  of 
the  prices  at  which  those  lands  could  be  obtained  from 
their  existing  owners  by  purchase  without  amalgamation 
or  merger,  nor  did  such  estimate  include  any  attempt  to 
arrive  at  the  market  value  of  those  lands  upon  the  real 
estate  market  existing  for  them  at  that  time.  It  was  purely 
a  computation  of  the  value  of  the  properties  as  dam  sites 
based  upon  what  the  return  would  mean  to  a  consolidated 
company,  either  in  the  form  of  revenue  possibilities  as 
compared  with  cost,  or  in  savings  in  steam  generation  cost 
as  compared  with  the  cost  of  generating  power  through 
these  projects.  The  $7,000,000  which  was  fixed  by  the 
merger  agreement  as  the  valuation  in  shares  of  the  new 
Alabama  Power  Company  stock  at  $100  a  share  was  the 
valuation  for  the  properties  connected  with  Lay  Dam  and 
Mitchell  Dam.  This  valuation  was  divided  equally  between 
the  two  properties,  $3,500,000  to  each.  They  were  as  nearly 
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equal  as  two  projects  on  the  same  river  could  j  be.  Our 
estimate  of  their  equality  was  based  ux)on  the  co£t  of  con¬ 
struction,  available  power,  cost  of  operation  ancl  relative 
location  with  respect  to  markets.  I  think  it  would  be  cor¬ 
rect  to  say  that  the  division  was  based  upon  their  com¬ 
parative  potentialities  as  revenue  producing  pojver  units 
for  the  new  company,  taking  into  consideration  factors  of 
cost,  operating  expense  and  so  on.  We  checked  those 
figures  in  many  ways,  taking  the  entire  stretch  of  the 
river,  the  three  dams,  and  dividing  the  cost  between  the 
three  to  see  whether  that  basis  of  splitting  the  valuation  be¬ 
tween  the  two  was  correct,  and  satisfied  ourselves  that  that 
was  the  correct  way  of  handling  it.  In  determining  the 
cost  of  the  water  power,  in  so  far  as  the  cost  of  ljjmds  were 
concerned,  w^e  figured  the  lands  and  the  reservoir  on  an 
acreage  basis.  We  assumed  their  value  per  acj*e  as  our 
cost  of  power,  but  we  didn’t  later  substitute  the  new  value 
of  land  as  determined  by  that  method  as  a  second  compila¬ 
tion.  Of  course,  as  we  proceeded  with  the  development  in 
after  years,  when  we  had  actual  facts  to  workj  with,  we 
proved  up  our  valuations  that  we  had  made  at  [the  time. 
As  I  said,  in  determining  the  cost  of  power,  w(^  took  the 
lands  in  the  reservoir  on  an  acreage  basis.  As  t i>  the  pur¬ 
pose  of  our  valuation,  you  understand  this  was  twenty 
years  ago  that  these  figures  were  made,  and  they  were  made 
for  the  preparation  of  a  memorandum  to  be  given  to 
206  the  officials  of  the  companies  for  the  use  of  the 
boards  of  the  various  companies  in  deciding  on  the 
values  going  into  this  consolidation.  In  going 
computation  files,  I  found  computations  of  other 
prior  to  ours,  and  the  subject  was  evidently  up  for  discus¬ 
sion  for  a  matter  of  weeks  at  that  time.  In  our  computation 
for  the  purpose  of  arriving  at  the  cost  of  generating  power, 
we  used  a  fifty  per  cent,  load  factor.  We  though 
conservative.  It  has  worked  out  pretty  well.  It 
fifty.  Another  item  in  our  cost  was  for  interest, 
tion  and  taxes,  which  we  put  at  nine  per  cent.  It  worked 
out  in  later  years  that  that  was  low  for  one  period  and  then 
for  a  later  period  it  was  high.  It  is  a  changeable  figure 
according  to  the  money  market  and  the  nature  of  the  job. 
I  wouldn’t  consider  the  figure  right  today,  but  since  that 
period  in  1913  we  have  been  through  a  period  when  I  would 
say  for  that  type  of  development  there  was  a  $hort  time 
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when  those  figures  were  all  right.  Of  course,  being  low, 
that  fig  ure  has  increased  the  value  of  the  hydro  sites.  Our 
item  of  cost  of  seven  per  cent,  for  line  and  transformer 
losses  was  all  right  on  the  wholesale  basis  as  we  used  it. 
Of  course,  in  the  general  distribution  system  as  we  have 
it  today,  covering  the  whole  State  of  Alabama,  the  figure 
is  over  twice  that;  it  is  over  twice  that  for  the  country  as 
a  whole  and  seems  to  be  increasing.  The  seven  per  cent,  that 
we  fixed  was  for  large  blocks.  In  our  computation  wTe  pro¬ 
vided  for  certain  standby  power  and  charged  that  standby 
power  against  the  hydro  at  the  rate  of  $13.00.  In  our  com¬ 
putation  of  the  cost  of  substituted  steam  power  we  have 
a  unit  price  of  $20.50.  The  reason  the  standby  power  is 
so  much  cheaper  instead  of  the  other  way  around  because 
it  has  a  different  load  factor,  is  because  our  computation 
was  made  on  the  basis  of  the  kilowatt  year.  The  compari¬ 
son  between  the  two  is  not  direct  as  the  amount  of  steam 
running  in  steam  standbv  for  anv  of  these  stations  on  the 
Coosa  River  loaded  up  to  the  point  which  we  put  them  in 
these  computations,  is  relatively  small  in  kilowatt  hours. 
For  instance,  Lock  15  shows  12 yearly  load  factor. 
You  see,  the  cost  of  steam  standby  was  practically  all  in 
carrying  charges  and  very  little  in  production  expense. 
We  put  a  load  factor  for  a  standby  in  one  place  as  low 
as  8.4.  There  is  one  for  Lock  14  at  12.7.  Thev  are  all  very 
low.  Lock  12  is  8.3.  Very  little  steam  running  is  required 
in  the  average  year.  The  reason  why  the  steam  equivalent 
is  placed"  at  $20.50  and  the  standby  at  $13.00  is  be- 
207  cause  in  one  case  you  have  the  operation  of  a  steam 
plant  running,  say,  around  one  thousand  hours  a 
year,  and  in  another  case  something  over  four  thousand 
hours  a  year  with  additional  cost  for  coal  and  supplies  and 
labor  and  all  those  things  that  go  with  it.  Of  course,  fixed 
charges  of  standby  would  go  on  whether  you  ran  or  not,  but 
the  cost  of  the  standby  is  made  up  mostly  in  the  fixed 
charges,  carrying  charges.  Before  the  merger  of  1913  the 
present  Mitchell  Dam  site,  or  Duncan’s  Riffle,  was  owned 
by  the  Alabama  Power  Company,  but  the  cost  claimed  is 
not  for  the  elimination  of  Locks  12  and  14  to  produce  a 
power  site  at  Duncan’s  Riffle.  Lock  12  was  not  eliminated. 
Thev  were  at  work  on  it  at  the  time.  Lock  14  was  the 
project  which  was  eliminated.  That  had  to  be  eliminated  in 
order  to  give  any  value  to  Duncan’s  Riffle.  The  profile  of 
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the  river  will  bring  that  right  out,  the  difference!  between 
the  red  lines  and  the  black  lines.  Our  computation  of 
value  was  made  in  the  year  1913,  about  a  month  or  so 
before  the  merger  took  place.  'We  obtained  a  lidense  for 
Mitchell  Dam  in  1921,  eight  vears  later.  The  assets  of  the 
merging  companies  covered  by  our  valuation  included  the 
properties  on  the  Coosa  River  and  land  and  wat£r  rights 
in  connection  with  the  Talladega  properties  and  t|he  going- 
power  distributing  system  at  Jackson  Shoals.  A Is  far  as 
the  properties  on  which  the  seven  million  dollar  Valuation 
was  fixed,  there  were  no  plants  built  as  yet.  It  was,1  just  raw 
land  and  dam  sites,  except  we  were  at  work  on  the  Construc¬ 
tion  of  Lock  12,  having  started  the  previous  fall.  That  site 
was  owned  by  Alabama  Power  Company.  Nothing  had 
been  done  at  the  site  of  Mitchell  Dam  except  investigation. 
I  stated  that  in  estimating  the  cost  of  developing  the  project 
there  was  included  an  item  of  cost  for  reservoir  land.  These 
were  flowage  lands  and  flowage  rights  generally  that  were 
to  be  submerged  by  the  reservoir.  Those  were  lahds  which 
we  had  yet  to  acquire  from  independent  parties.  No  figure 
was  included  in  our  estimates  representing  the  laijds  which 
were  being  valued.  Our  working  papers  contain  40  details 
as  to  the  estimated  cost  of  those  lands  yet  to  be  lacquired. 
We  had  estimates  of  all  these  projects  which  were  prepared 
at  that  time,  but  thev  were  not  included  in  these1  working 
papers  which  were  extracted  from  the  files.  Theie  figures 
I  presented  were  evidently  taken  from  those  old  estimates. 
I  don’t  know  whether  I  could  put  my  hand  on  those  esti¬ 
mates  that  make  up  these  costs  or  not.  We  never  have 
attempted  to  look  for  them  following  the  production  of  the 


papers  I  have  presented.  These  papers,  of  course, 
208  lump  together  the  results  of  all  that  detai|  and  are 
preceded  by  a  good  many  computations  which  are 
not  given  here,  in  the  way  of  hydrography  and  jestimates 
of  yardage  in  dams  and  manv  other  things.  As  to  the  com- 
parative  condition  of  the  lands  to  be  acquired  as  com¬ 
pared  with  the  lands  involved  in  the  valuation,  we  were 
armed  with  the  right  of  condemnation  for  one  thing  with 
respect  to  lands  still  to  be  acquired,  and  in  general  they 
were  not  of  any  extraordinary  value.  That  is,  tnere  were 
no  fine  farms  or  man-made  obstacles  in  these  reservoirs. 
1  should  think  that  at  some  stage  of  the  estimating,  I  must 
have  had  something  to  say  about  the  estimates  of  1  the  lands 
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yet  to  be  acquired.  I  am  sure  1  did.  My  understanding 
of  the  law  is  that  the  lands  acquired  in  the  merger  were 
not  subject  to  condemnation.  I  worked  on  the  preparation 
of  the  application  for  the  license  for  Mitchell  Dam,  to¬ 
gether  with  lawyers,  engineers  and  the  Federal  Power 
officials.  I  don’t  recall  whether  at  that  time  we  were  re¬ 
quired  to  submit  an  estimate  of  the  number  of  acres  which 
were  then  owned  and  would  be  acquired  and  the  value  of 
such  for  Mitchell  Dam.  We  have  made  such  an  estimate 
since.  If  such  an  estimate  was  submitted  I  would  have  at 
least  gone  over  it. 

The  witness  testified  on  redirect  examination  as  follows : 

With  reference  to  the  market  price  of  power  in  1913,  at 
that  time  the  principal  company  in  the  southeast  was  the 
Southern  Power  Company,  and  they  had  a  market  and  sold 
in  large  blocks  a  considerable  run  of  power  on  the  basis  of 
$15.00  per  horsepower  a  year.  I  don’t  think  we  ever  sold 
a  kilowatt,  or  a  kilowatt  hour  that  way,  but  in  figuring 
values  we  in  sizing  up  the  early  situation  often  referred 
to  some  of  those  Southern  Power  Company  figures.  We 
used  a  figure  of  $15.00  per  horsepower  a  year.  In  kilowatt 
years  that  would  be  approximately  $20.00. 

On  recloss  examination  the  witness  testified  as  follows: 

With  further  reference  to  the  difference  between  $20.50 
per  kilowatt  for  equivalent  steam  plant  and  $13.00  per 
kilowatt  for  steam  standby  plant,  I  cannot  say  definitely 
from  what  I  have  here  whether  there  was  more  equipment 
included  in  the  equivalent  plant  than  in  the  standby  plant. 

I  can  say  from  my  practice  in  estimating  in  those 
209  days  and  today  that  w^e  could  not  afford  to  put  as 
much  investment  in  the  standby  plant  that  was  to  run, 
say,  a  thousand  hours  a  year,  as  compared  to  the  investment 
which  you  could  afford  to  put  in  a  plant  that  is  running 
something  between  4,000  and  5,000  hours  a  year.  I  am 
speaking  of  steam  plants  in  both  cases.  In  other  words,  wre 
could  cut  down  on  the  investment  in  standby  plants  gener¬ 
ally.  The  saving  is  more  in  boilers  and  condensers,  and 
even  in  the  turbines  themselves.  There  is  a  wide  differ¬ 
ence  in  the  unit  price  per  kilowatt  of  wffiat  you  have  to  pay 
for  steam  turbines.  I  can  say  pretty  positively  that  the  dif¬ 
ference  between  estimate  of  the  investment  in  steam  equiva¬ 
lent  plant  and  steam  standby  plant  was  not  caused  by  any 
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consideration  that  the  hydro  plant  switchboard  equipment 
could  be  used  for  the  standby  plant.  We  have  never  fol¬ 
lowed  that  practice  on  our  system  of  trying-  to  combine 
the  steam  plant  with  a  hydro  plant,  on  account  of  the  fact 
that  there  is  a  wide  variation  in  the  price  of  coal  right  in 
our  relatively  small  territory;  in  fact,  we  had  a  gbod  sized 
coal  field  in  our  territory,  and  in  one  case  the  steam  plant 
we  were  figuring  on  was  located  near  that  coal  field.  In  the 
other  case,  you  will  notice,  we  have  increased  the  price  on 
the  Montgomery  one  to  $24.00.  The  standby  pla  it  is  not 
necessarily  built  close  to  the  hydro  plant.  The  general  pur¬ 
pose  of  it  is  to  make  up  deficiencies  in  stream  flow  and  give 
service  in  some  cases.  Even  where  the  system  is  compara¬ 
tively  large  and  a  composite  of  regular  steam  plant  and 
regular  hydro  projects,  the  necessity  for  a  special  standby 
plant  does  not  tend  to  disappear ;  that  is,  the  whole  system 
does  not  absorb  any  hydro  deficiency.  As  to  whether  we 
would  call  our  Gorgas  plant  a  standby  plant,  a  good  part  of 
it  is,  but  it  is  in  there  purely  to  back  up  the  whble  hydro 
system.  Of  course,  as  the  lines  extend  out  into  new  terri¬ 
tory  and  get  longer  and  longer,  and  get  loaded  to  capacity, 
then  you  have  the  problem  of  installing  plants  on  the  ends 
of  those  lines  for  swinging  daily  peaks,  and  also  foi*  standby 
to  make  up  deficiencies  in  stream  flow.  Our  system  has  not 
arrived  at  that  stage  yet,  but  we  see  it  coming.  The  elab¬ 
orateness  of  the  equipment  of  a  standby  plant  depends  on 
the  number  of  hours  that  you  propose  to  operate  ycur  stand¬ 
by  plant  and  also,  of  course,  on  the  supply  of  co^l.  If  you 
are  building  a  standby  plant  to  operate,  say,  at  2,()00  hours 
a  year,  which  is  about  what  you  would  expect  one  to  operate 
on  our  system,  you  would  not  put  as  many  devices  in  that 
plant  to  save  fuel  as  if  it  was  going  to  opejate  4,500 
210  hours  a  year  or  more.  Now,  in  the  development  of  a 
system  such  as  the  Alabama,  you  come  alon£  and  you 
build  the  first  unit  to  operate,  say,  for  a  thousand  hours  a 
year,  and  you  build  that  on  up,  and  you  arrive  at  the  point 
where  you  have  got  to  put  in  an  entirely  new  plant.  You 
figure  that  that  new  plant,  of  course,  is  going  to  carry  as 
much  steam  power  as  possible,  and  the  old  plant  is  going  to 
be  pushed  back  to  swing  unusual  peaks  or  to  operate  in  the 
years  of  unusual  low  flow.  The  old  plant  becomes  the  stand¬ 
by  plant  and  the  new  plant  does  most  of  the  workJ  The  dif- 
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ference  between  $13.00  investment  per  horsepower  and  $20.50 
investment  per  horsepower  is  due  to  the  fact  that  the  $13.00 
figure  is  made  on  a  purely  standby  basis  and  simply  takes 
care  of  the  fixed  charges  with  very  little  operating  charges. 
In  the  $20.50  charge,  there  is  included  not  only  the  fixed 
charges,  but  also  operating  charges.  There  is  included  in 
the  $13.00  operating  charges  necessary  for  operating  at 
this  load  factor,  whatever  it  may  be — 8.4  per  cent,  annually. 
At  8.4  per  cent,  of  the  time  the  operation  is  for  about  750 
hours  a  year.  At  that  load  factor  only  sufficient  fuel  is 
needed  to  operate  750  hours  a  year,  whereas,  with  the 
$20.50  we  use  fuel  to  operate  at  approximately  4,500  hours  a 
year. 

(Here  counsel  for  the  licensee  introduced  in  evidence  pho¬ 
tostat  copies  of  the  plans  filed  with  the  Secretary  of  State  of 
Alabama  for  the  developments  at  Lock  12,  Lock  14,  Lock  15, 
Duncan’s  Riffle,  or  Mitchell  Dam,  Lock  18  and  Lock  7 ;  such 
copies  being  designated  as  licensee’s  Exhibit  5,  and  being 
the  same  as  plaintiff’s  Exhibit  U  introduced  in  evidence  on 
the  trial  of  this  cause.) 

Thereupon  it  was  stipulated  between  the  solicitor  for 
the  Commission  and  counsel  for  the  licensee  that  the  fol¬ 
lowing  statutes  of  Alabama  should  be  considered  as  in  evi¬ 
dence  for  purposes  of  reference  by  counsel :  Article  2,  Chap¬ 
ter  148,  Code  of  Alabama  1907 ;  Paragraph  11,  Section  348, 
Code  of  Alabama  1907 ;  Sections  3502,  3503,  3504,  3505,  3506, 
3507,  3508,  Code  of  Alabama  1907 ;  Sections  7037  to  7044, 
Code  1923. 

211  1  Carl  James,  a  witness  called  on  behalf  of  the 

licensee,  after  being  dulv  sworn,  testified  on  direct 
examination  as  follows : 

My  name  is  Carl  James  and  my  address  is  Birmingham, 
Alabama.  I  know  the  Mitchell  Dam  site  on  the  Coosa  River. 
Mv  business  is  that  of  civil  engineer.  I  am  a  graduate  of 
the  University  of  Illinois  with  twenty-four  years  experience 
on  construction  design  and  estimating  costs  and  values. 
That  experience  includes  hydro  systems,  dam  sites  and 
properties.  I  first  went  with  the  Alabama  Power  Company 
in  the  latter  part  of  1912,  and  continued  with  them  during 
the  construction  of  Lock  12,  and  later  for  about  a  year  on 
operations,  and  then  I  left  the  company  at  that  time  and 
went  with  the  T.  H.  Gillespie  Company  in  New  York.  I 
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came  back  with  the  Dixie  Construction  Company  in  1923  as 
assistant  chief  engineer,  and  have  been  with  the  Dixie  Con¬ 
struction  Company  since  that  time,  working  on  engineer¬ 
ing  problems  of  construction  and  design  handled  by  that 
company.  I  was  acquainted  with  the  Mitchell  Dam  site  and 
the  Coosa  River  generally  at  the  time  of  the  issuance  of 
the  license  by  the  Federal  Power  Commission  to  Alabama 
Power  Company  for  a  development  at  that  site.  I  Lad  made 
a  studv  of  the  value  of  Mitchell  Dam  site  at  the  timle  it  went 
under  such  license.  I  made  a  study  of  the  steam  equivalent 
value  of  the  site  to  the  company.  I  found  a  value  of  the  site 
of  $7,073,000.  I  will  have  to  explain  first  that  tie  power 
output  of  a  hydro-electric  plant  is  divided  into  two  prin¬ 
cipal  factors.  One  is  its  ability  to  carry  a  load  at  j  the  time 
of  the  lowest  flow  in  the  load  curve  of  the  company],  and  the 
other  is  its  ability  to  furnish  energy  throughout  {he  year. 
The  valuation  I  refer  to  has  just  been  made.  The  Alabama 
Power  Company’s  system,  like  all  systems,  has  its  cJwn  pecu¬ 
liarities;  that  is,  peculiarities  of  load  curve  and  of  jthe  vari¬ 
ous  generating  plants,  being  made  up  of  hydro  plai|ts  which 
are  commonly  called  4 4 run  of  river”  plants,  hydjo  plants 
that  we  call  storage  plants,  and  steam  plants.  Tlje  way  I 
have  determined  this  steam  equivalent  value  is  to  deter¬ 
mine  the  cost  of  an  equivalent  steam  power  of  the  same 
class  of  power  as  that  produced  at  Mitchell  Dam.j  That  is 
the  reason  I  mentioned  the  two  factors,  the  capacity  factor 
and  the  energy  factor.  This  particular  plant  has  a  capacity 
value  in  the  load  curve  of  7,000  kilowatts.  It  has  aij  average 
year  energy  value  of  349,000,000  kilowatt  hours.  Tftiose  two 
figures  measure  the  value  of  the  power  output  of  the  plant 
to  the  system.  Estimating  the  cost  of  ttjat  same 
212  amount  of  power  as  made  by  steam,  witlji  figures 
that  would  apply  in  1921,  I  have  the  yearly |  value  of 
the  same  plant  of  steam  power.  The  capacity  pf  37,000 
kilowatts  at  $11.75  per  k.w.  year  is  the  capacity  | value  in 
dollars  of  $434,750.  The  energy  value  which  must  be  added 
to  that  for  the  349,000,000  kilowatt  hours  at  2.2(>  mills  is 
$788,540.  To  get  the  yearly  value  then  of  the  power,  we 
must  add  those  two  figures  together,  which  gives  mo  a  figure 
of  $1,223,290.  When  we  come  to  make  that  same  class  of 
power  with  the  hydro  plant  we,  of  course,  have  expense,  so 
that  I  next  calculate  the  yearly  cost  of  this  same  class  of 
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power  when  made  at  Mitchell  Dam.  The  investment  in 
the  Mitchell  Dam  site  for  reservoir  plant  and  equipment, 
excluding;  this  investment  in  the  acquisition  of  the  site,  is 
$7,146,056.  Fixed  charges  on  this  figure  at  81/*  per  cent, 
gives  $607,415.  To  that  figure  I  add  the  operation  and 
maintenance  of  the  plant,  $50,000  a  year,  and  that  gives  the 
figure  of  $657,415,  as  the  yearly  cost  of  this  power.  These 
figures  are  each  comparable.  Subtracting  the  $657,415  from 
$1,223,290  yearly  value,  I  have  a  yearly  saving  over  cost 
of  the  steam  equivalent  of  $565,875.  Capitalizing  this  fig¬ 
ure,  yearly  saving,  at  eight  per  cent.,  I  have  a  yearly  sav¬ 
ing  capitalized  at  eight  per  cent,  of  $7,073,000  as  the  value 
of  the  site  at  the  time  of  the  license.  I  might  explain  the 
note  then  at  the  bottom  of  the  page,  which  shows  how  I 
derived  the  unit  that  I  have  used.  In  determining  a  capac¬ 
ity  value  of  the  steam  equivalent  I  used  $11.75.  To  get  this 
figure  I  calculated  the  investment  in  a  steam  plant  at  $100 
per  kilowatt  and  used  fixed  charges  on  the  steam  plant  as 
ten  per  cent.  That  gave  a  yearly  cost  of  steam  per  kilowatt 
for  fixed  charges  of  $10  per  kilowatt  year.  Of  course,  in 
addition  to  that  there  are  certain  other  fixed  operating  and 
maintenance  expenses  whether  the  plant  operates  or  not, 
whether  the  plant  actually  makes  energy  or  not.  Using  for 
that  $1.75  per  kilowatt  year  and  adding  those  two  figures 
together,  I  have  $11.75  per  kilowatt  year,  the  figure  used 
above.  For  finding  the  energy  equivalent  I  have  deter¬ 
mined  the  additional  expense  per  kilowatt  hour  for  each 
kilowatt  hour  made.  Using  for  fuel  coal  at  $1.80  per  ton, 
and  freight  87  cents  per  ton,  I  have  a  total  cost  of  fuel  of 
$2.67  peri  ton.  The  efficiency  of  a  plant  built  at  that  time  at 
$100  per  kilowatt,  with  coal  of  the  heat  values  that  we  have 
in  this  field  would  require,  on  an  average,  1%  pounds  per 
each  kilowatt  hour  generated.  Then  the  $2.67  a  ton  is,  of 
course,  1.33  mills  per  pound,  and  at  1%  pounds  per 
213  kilowatt  hour  is  a  cost  for  fuel  per  kilowatt  hour  of 
two  mills.  The  $1.75  per  kilowatt  that  I  used  above 
does  not  take  up  quite  all  of  the  operating  expense.  With 
each  kilowatt  hour  generated  there  would  be  an  increased 
operating  and  maintenance  expense  of  .26  mills.  Adding 
that  to  the  2  mills  you  have  2.26  mills  per  kilowatt  hour, 
which  accounts  for  the  figure  used  above  in  determining  the 
steam  equivalent  value  of  this  power.  The  figures  of  cost 
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and  expense  that  I  have  used  are  based  on  1921  figures  and 
are  experience  figures.  I  think  those  figures  are  reasonable 
and  comparable  all  the  way  through. 

The  witness  testified  on  cross-examination  as  fallows : 

I  heard  Mr.  Thurlow ’s  testimony.  I  think  you  couJld  speak 
of  the  valuation  I  have  made  as  based  on  earnings  if  you 
care  to,  but  I  am  concerned  here  only  with  testing  the  hydro 
plant  as  against  a  steam  equivalent  plant.  That  is  the  rea¬ 
son  I  said  the  valuation  is  based  on  earnings  in  ;erms  of 
coal  cost  saving,  or  rather  earning  power  in  terms  of  coal 
cost  savings.  I  did  not  use  in  my  computation  the  value  of 
land  as  such  on  the  open  market  at  the  time.  I  used  for 
the  investment  in  the  reservoir  plant  and  equipment  the 
cost  of  the  Mitchell  Dam  site,  the  Mitchell  Dam  ^lant  and 
equipment.  In  that  computation  I  used  the  cost  of  lands 
other  than  those  here  in  issue  at  their  actual  cost.  As  to 
how  the  actual  cost  of  those  lands  compared  with  the  esti¬ 
mated  cost  given  by  Mr.  Thurlow,  I  didn’t  see  the  detailed 
figures  backing  up  what  Mr.  Thurlow  said.  I  saw  the  fig¬ 
ures  put  in  testimony,  but  I  didn’t  see  the  estimates  back 
of  them  as  to  land  costs.  I  should  say  that  my  valuation 
relates  to  the  same  parcels  of  land  covered  by  Mr.  Thur¬ 
low  ’s  testimony;  that  is,  to  the  parcels  of  land  wljiich  were 
acquired  with  the  merging  companies  in  the  merger  of  1913 
and  to  no  other  parcels.  Mine  is  an  estimate  of  the  value 
of  the  site  of  Mitchell  Dam.  Other  then  the  dam|  site,  the 
cost  of  the  remainder  of  the  project  lands  is  in  tlfe  figures 
I  have  used  in  the  cost  of  reservoir  and  plant  aid  equip¬ 
ment.  The  land  covered  by  this  valuation  is  the  foir  or  five 
parcels  of  land  involved  in  this  question.  The  cost  figures  I 
have  used  are  derived  in  this  way :  I  took  the  figure  in  the 
initial  cost  statement  of  $10,646,056  as  the  total  cost  for 
everything  and  separated  it  into  its  two  parts ;  fir^it  the  ac¬ 
quisition  of  the  site,  $3,500,000,  and  the  ither  the 
214  reservoir,  plant  and  equipment,  $7,146,050.  the  lands 
other  than  those  included  in  the  1913  valuations,  that 
is,  those  represented  in  the  merger,  were  subsequently  ac¬ 
quired  and  added  to  this  particular  project.  When  we  take 
from  the  total  of  the  initial  cost  statement,  whiclf  was  ap¬ 
proximately  $10,000,000,  the  cost  of  equipment  of  $7,000,000, 
we  leave  only  $3,500,000  as  the  cost  of  the  acquisition  of  the 
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site.  Then  we  arrive  at  the  value  of  the  site  itself  as 
$7,000,000.  In  that  valuation  I  include  the  land  at  the  site  of 
the  project.  The  lands  that  were  acquired  subsequent  to 
the  merger  are  in  the  figure  of  $7,146,000.  In  other  words, 
those  landfe  are  not  included  in  the  $3,500,000;  they  are  in 
the  $7,000,000  additional  cost.  In  other  words,  my  conclu¬ 
sion  is  that  had  the  merger  taken  place  in  1921  and  the  job 
had  been  given  to  me  instead  of  Mr.  Thurlow,  I  should  have 
found  a  valuation  for  the  Mitchell  site  at  that  time  at 
$7,000,000  instead  of  $3,500,000.  I  made  no  personal  check 
of  the  parcels  of  land  represented  to  determine  just  what 
parcels  are  represented  in  the  $3,500,000  and  what  parcels 
are  represented  in  the  $7,146,056.  So  far  as  my  calcula¬ 
tions  go  it  wouldn’t  make  any  difference  whether  there 
was  one  acre  of  land  or  11,000  acres  of  land  if  I  could  de¬ 
velop  the  same  amount  of  energy.  The  lands  wouldn’t 
enter  into  it  at  all,  except  that  if  I  had  included  in  the  $7,- 
146,056,  a  part  of  the  lands  which  were  acquired  through 
the  merging  companies,  then  my  result  would  not  represent 
a  comparable  valuation  of  the  same  land.  That  is  the  only 
importance  of  getting  the  identity  of  parcels.  The  figures 
I  have  used  for  the  cost  of  the  coal  are  based  upon  actual 
average  figures  based  on  experience  for  the  year  1921.  My 
efficiency  figure  of  1  Vo  pounds  of  coal  to  the  kilowatt  hour 
is  also  based  upon  an  experience  of  the  steam  plants  of  Ala¬ 
bama  Power  Company,  costing  $100  per  kilowatt.  I  could 
spend  more  money  and  use  less  coal,  but  make  less  money. 
The  difference  between  my  figure  of  fixed  charges  on  hydro 
at  8%  per  cent,  and  10  per  cent,  on  steam,  represents  the 
difference  in  depreciation  in  the  two  plants.  I  think  my  8% 
per  cent,  for  fixed  charges  is  a  reasonable  figure.  Whether 
it  is  exactly  right  or  not,  it  is  an  equivalent  estimate  both 
for  the  coal  and  the  hydro.  As  to  my  exclusion  of  a  standby 
plant  in  my  figures,  I  haven’t  figured  the  value  of  the  site 
in  just  the  same  way  as  Mr.  Thurlow  did.  I  have  only  taken 
the  two  factors  of  the  power,  the  ability  of  this  plant  to 
carry  a  load  all  the  time,  and  its  energy,  and  I  have 
215  given  a  value  to  those  two  factors.  That  is  due  to 
conditions  now  existing  different  from  those  contem¬ 
plated  at  the  time  of  Mr.  Thurlow ’s  valuation  in  1913.  I 
have  given  the  plant  no  higher  capacity  value  than  it  would 
have  at  low  water,  so  no  standby  is  necessary. 
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Thomas  W.  Martin,  a  witness  called  for  the  licensee,  after 
being  duly  sworn,  testified  on  direct  examination  as  fol¬ 
lows  : 

My  name  is  Thomas  W.  Martin  and  I  live  at  Birmingham, 
Alabama.  In  1913  I  was  general  counsel  of  Alabama  Power 
Company  and  also  a  member  of  the  board  of  directors.  I 
held  no  other  office  with  Alabama  Power  Company  at  that 
time.  At  the  time  of  the  merger  in  1913,  I  was  counsel  for 
the  group  consisting  of  James  Mitchell  and  associates,  who 
had  interests  in  all  of  the  companies  at  that  time  that  came 
into  the  consolidation.  I  was  not  associated  with  Mr.  Mit¬ 
chell  when  he  came  into  Alabama  purchasing  these  proper¬ 
ties.  I  was  not  associated  with  him  until  after  he  jcame  into 
the  state.  At  the  inception  of  his  activities  in  the  s£ate  I  was 
practicing  law  in  the  City  of  Montgomery  and  was  counsel 
for  several  of  the  companies  then  owning  undeveloped 
water  power  properties.  The  companies,  howeveif,  in  which 
I  was  interested  as  counsel  owned  properties  on  (the  Talla¬ 
poosa  River,  a  parallel  stream  with  the  Coosa  Ipiver.  Mr. 
Mitchell  came  into  the  state  in  pursuance  of  an  understand¬ 
ing  or  introduction,  I  might  say,  that  he  had  already  re¬ 
ceived  through  certain  of  the  citizens  of  the  state  and  came 
to  my  law  office  in  the  City  of  Montgomery  twenty  years 
ago  this  month,  inquiring  into  the  affairs  of  the  jcompanies 
for  which  I  was  counsel.  From  that  time  forward  until  his 
death  in  1920, 1  was  intimately  associated  with  Mjr.  Mitchell. 
In  relating  the  history  of  the  acquisition  of  th^se  various 
properties  prior  to  the  merger  and  the  history  ojfc*  that  mer¬ 
ger,  I  think  it  proper  to  say  that  there  are  sevdral  groups 
of  properties  that  are  involved  in  one  way  or  another  in 
these  situations.  I  will  try  to  confine  myself  to  questions  and 
facts  having  to  do  with  this  immediate  situatioii  as  closely 
as  I  can.  Yet,  at  times,  it  will  overlap  into  othler  projects 
on  the  Coosa  River,  such  as  the  Jordan,  and  iijto  projects 
on  the  Tallapoosa  River,  the  largest  one  of  whicjh  was  built 
at  Cherokee  Bluffs,  which  is  also  under  license. 

216  I  will  make  no  attempt  to  go  fully  into  the  matters 
relating  to  those  other  projects,  such  asj  the  Talla¬ 
poosa  situation,  or  the  Jordan  Dam,  the  lower  one  on  the 
Coosa.  At  the  best,  this  whole  effort  which  I  will  make  to 
give  you  the  facts  is  involved  and  presents  difficulties,  in 
trying  to  rehearse  the  events,  some  of  which  are  twenty-five 
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years  old,  and  running  down  to  more  recent  periods.  I 
should  like,  Mr.  Chairman,  if  it  is  permissible  for  me  to  draw 
your  attention  to  a  map  which  is  substantially  the  map  at¬ 
tached  to  the  application  for  the  Mitchell  Dam  license  (hand¬ 
ing  printed  map  to  the  Commission).  It  shows  in  a  way  the 
outlines  of  the  transmission  system  as  it  existed  about  the 
time  the  Mitchell  Dam  license  was  applied  for  in  1920. 

(Here  counsel  for  the  licensee  introduced  in  evidence  a 
map  entitled  “  Alabama  Power  Company  Electric  Distribu¬ 
tion  System,  February,  1922”,  which  was  identified  as  li¬ 
censee’s  Exhibit  7,  and  also  introduced  a  map  entitled  4 ‘The 
Commonwealth  and  Southern  Corporation  Properties”, 
showing  the  principal  lines  of  the  system  of  Alabama  Power 
Company  and  their  connection  with  systems  in  adjoining 
states.  This  map  was  identified  as  licensee’s  Exhibit  8.) 

(Counsel  also  introduced  in  evidencce  a  map  entitled 
“Alabama  Power  Company  Transmission  Line  Map,  Re¬ 
vised  to  September,  1930”,  being  an  enlarged  map  of  the 
system  of  the  company  showing  transmission  lines.  This 
map  was  identified  as  licensee ’s  Exhibit  9. ) 

The  witness  thereupon  continued: 

I  refer  to  these  maps  that  the  Commission  may  under¬ 
stand  the  question  which  presents  itself  in  this  problem  of 
ascertaining  the  net  investment  in  this  project,  because  in 
the  period  from  June  30,  1920,  the  fixed  capital  of  Alabama 
Power  Company  increased  from  approximately  $35,000,000 
to  $166,000,000,  at  December  31, 1929,  or  an  increase  of  about 
$131,000,000  in  the  nine  and  one-half  years  during  which 
the  three  federal  projects  were  under  construction.  In  this 
period — and,  in  fact,  I  should  say  in  the  period  from  the 
beginning  of  the  actual  work  of  the  company  in  1912,  there 
were  constructed,  to  the  end  of  1930,  a  total  in  hydro  and 
steam  plants,  plants  with  a  capacity  of  756,000  horse- 
217  power,  consisting  of  steam  plants  with  a  capacity 
of  222,000  horsepower  and  hydro  plants  of  534,000 
horsepower.  Thus  you  will  see  that  the  carrying  on  of  these 
projects — the  construction  of  these  projects — was  simul¬ 
taneous  with  the  rapid  growth  and  development  of  this 
company,  from  its  status  with  nothing  in  1912,  with  a  trans¬ 
mission  system  which  covered,  perhaps,  a  third  of  the  state 
in  1920,  to  a  system  which  covered  the  entire  state  in  1930. 
And  you  must  necessarily,  therefore,  consider  the  question 
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of  costs  in  connection  with  the  fact  that  this  work  was  car¬ 
ried  on  simultaneously  with  this  extension  of  its  operating 
system,  and  the  company  was,  at  the  beginning  of  these 
projects,  a  substantial  operating  company.  Therefore,  there 
are  problems  which  are  involved  which  would  not  be  in¬ 
volved  if  w'e  were  considering  solely  a  construction  project, 
which  had  no  relation  to  dealing  with  an  operating  Company. 
As  you  gentlemen  will  see,  this  Mitchell  Dam  site  is  located 
on  the  Coosa  River  in  middle  Alabama.  It  is  do\^nstream 
from  the  Lav  Dam,  formerlv  called  the  Lock  12  I|)am,  and 
somewhat  upstream  from  the  Jordan  Dam,  on  the  same 
river.  These  three  developments,  as  you  will  observe,  are 
approximately  in  the  middle  of  the  state.  The  Coc  sa  River 
runs  from  northeast  to  southwest,  and  is  one  of  the  most 
important  rivers  in  that  section  of  the  country.  The  Talla¬ 
poosa,  a  parallel  stream,  joins  with  the  Coosa  above  Mont¬ 
gomery,  forming  the  Alabama  River.  On  the  Tallapoosa 
River  is  the  Martin  Dam,  or  Ihe  Cherokee  Bluffs  develop¬ 
ment,  with  two  other  developments  downstream  from  that, 
one  called  Upper  Tallassee,  and  other  the  Lower  jTallassee 
Dam.  The  latter  two  are  not  involved  in  federal  [  licenses ; 
the  former  is.  The  Coosa  River,  as  you  will  understand, 
was  surveyed  by  the  Government  engineers  maiy  times, 
with  a  view  to  its  improvement  for  navigation,  ivtany  pro¬ 
posed  dams  were  laid  out  of  low  lift,  and  as  the  water  power 
question  came  more  and  more  into  discussion,  th|e  idea  of 
increasing  the  height  and  reducing  the  number  of  (flams  was 
involved.  Yet  it  was  not  an  easy  matter,  once  a  Iplan  was 
laid  for  the  improvement  of  that  river,  to  change  it  in  a 
radical  manner.  The  first  effort  to  do  so  was  im  1907 — in 
fact,  in  1906.  There  was  organized  on  Decembei*  4,  1906, 
by  W.  P.  Lay  and  associates  of  Gadsden,  Alabama^  the  Ala¬ 
bama  Power  Company.  On  yesterday,  the  fourth  of  Decem¬ 
ber,  it  happened  to  be  the  twenty-fifth  anniversafry  of  the 
organization  of  the  company.  That  company  was  Organized 
with  the  view  of  developing  particularly  jhe  water 
218  power  at  Lock  12,  and  shortly  after  its  organization 
obtained  from  Congress  authority  to  go  ahead.  But 
the  height  of  the  dam  was  to  be  such  as  vrould  mept  the  ap¬ 
proval  of  the  Chief  of  Engineers  and  the  Secretary  of  War. 
That  Act  was  approved  on  March  4,  1907.  The  Alabama 
Power  Company  was  organized  with  a  paid-in  capital  of 
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$5,000.  Its  incorporators  were  all  citizens  of  Gadsden,  Ala¬ 
bama,  consisting  of  Mr.  Lay  and  his  son,  and  his  counsel, 
Mr.  Hood.  From  then  on  until  the  middle  of  1913,  the  capi¬ 
tal  structure  of  Alabama  Power  Company  was  unchanged. 
Shortly  after  it  was  organized  other  companies  were  organ¬ 
ized;  one  called  the  Alabama  Power  &  Electric  Company 
was  organized  in  1908,  likewise  with  a  nominal  capital,  with 
a  view  of  developing  at  another  point  on  the  Coosa  River. 
Another  company  was  organized  called  the  Wetumpka 
Power  Company,  by  another  group,  for  a  development  down 
the  river,  located  near  the  town  of  Wetumpka.  Another 
group  was  organized  to  develop  what  was  known  as  the  Lock 
18  site,  using  the  name  of  Alabama  Electric  Company.  In 
all,  there  were  four  principal  companies  organized  in  these 
years,  1906,  1907,  and  1908,  by  various  citizens  of  that  sec¬ 
tion  of  Alabama.  Those  companies  had  nominal  capital  in 
their  organization,  and,  so  far  as  it  was  expressed  in  their 
capital  structure,  continued  with  the  initially  issued  capital 
practically  down  to  the  time  of  the  consolidation  of  1913. 
In  1907  there  was  organized  still  another  .company,  called 
the  Alabama  Power  Development  Company,  by  Messrs.  S. 
Z.  and  R.  A.  Mitchell,  of  the  Electric  Bond  &  Share  Com¬ 
pany.  They  began  shortly  afterwards  the  development  of 
a  water  power  on  the  Choccolocco  Creek.  They  acquired 
another  property  on  the  Little  River,  a  tributary  of  the 
Coosa,  and  began  the  construction  of  a  15,000  horsepower 
steam  power  plant  at  Gadsden,  and  purchased  several  dis¬ 
tribution  systems  in  the  State  of  Alabama  and,  in  fact, 
were  engaged  in  the  beginning  of  1912  in  a  very  consider¬ 
able  program.  Going  back  now  for  a  moment  to  the  Ala¬ 
bama  Power  Company,  soon  after  that  company  was  organ¬ 
ized, — the  problem,  of  course,  was  not  only  to  organize  the 
company,  but  to  get  something  done — Mr.  Lay  and  associ¬ 
ates  employed  engineers  and  employed  counsel.  Their  engi¬ 
neer,  employed  for  the  purpose  of  surveying  the  river  and 
laying  out  a  suitable  hydro-electric  development,  not  only 
at  that  site,  but  at  some  other  sites,  was  Colonel  Hugh  L. 
Cooper.  Colonel  Cooper  was  then  and  is  now  one  of  the  out¬ 
standing  hydraulic  and  electrical  engineers  of  the  world, 
and  he  proceeded  to  lay  out  a  plan  of  development 
219  for  the  Lock  12  or  Lay  Dam,  the  Lock  14  site,  also 
'downstream  from  Lay  Dam,  and,  if  my  recollection 
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serves  me  right,  for  the  proposed  development  at  Lock  7  on 
the  Coosa  River.  The  plans  which  he  prepared  were  sub¬ 
mitted  to  and  approved  by  the  Secretary  of  War  prior  to 

1910,  as  the  basis  on  which  the  development  would  go  for 
ward  at  Lay  Dam,  or  Lock  12. 

Now,  there  were  other  companies  in  which  quite;  differ 
ent  groups  of  citizens  of  Alabama  were  interested — the 
Birmingham,  Montgomery  &  Gulf  Power  Company  was 
organized  in  1900 ;  the  Alabama  Interstate  Power  Company 
in  1907 ;  the  Muscle  Shoals  Hydroelectric  Power  Company 
in  1906.  In  this  group  were,  principally,  H.  C.  Jones,  J.  S. 
Princkard,  Jack  Thorrington,  and  Messrs.  Washburn, 
Baker,  and  others.  It  was  with  this  group,  mainly,  ^vith  the 
first  two  concerned,  that  I  was  identified  from  the  early 
years  of  this  work.  They  were  quite  different  and  distinct 
in  their  efforts  from  the  group  who  were  interesting  them¬ 
selves  on  the  Coosa  River.  That  is,  they  were  distinct  and 
different  and  proceeded  along  their  own  lines,  and  [without 
coordination  with  the  Lay  group  until  1912.  In  the  fall  of 
1911  and  the  early  part  of  1912,  James  Mitchell  aid  asso¬ 
ciates  began  negotiations  with  these  parties  who  were  inter¬ 
ested  in  Alabama  Power  Company,  the  Alabama  l^ower  & 
Electric  Company,  and  the  Wetumpka  Power  Company. 
They  were  not  all  interested  in  each  company;  some  were 
and  some  were  not;  there  was  an  overlapping  of  interests. 
But  they  negotiated  an  arrangement  with  James  jMitchell 
which  was  a  joint  purchase  of  their  stock  interests.  The 
other  company,  downstream  at  the  Jordan  or  Lock!  18  site, 
known  as  the  Alabama  Electric  Company,  was  o\bned  by 
another  group,  as  I  have  stated,  and  negotiations  were  in 
progress  with  them  which  continued  through  1912  a|nd  1913, 
for  the  Lock  18  site,  as  well  as  for  the  Mitchell  Dam  site.  Mr. 
James  Mitchell,  who  appeared  in  the  picture  in  this  fall  of 

1911,  was  a  citizen  of  Massachusetts  and  entirely  a  stranger 
to  Alabama.  Messrs.  S.  Z.  and  R.  A.  Mitchell,  to  whom  I 
have  referred,  were  natives  of  Alabama,  and  there;  was  no 
relation  between  the  two,  no  personal  relation  between  the 
two  Mitchells ;  I  will  state  that  as  a  matter  of  information. 
When  Mr.  James  Mitchell  determined  to  go  ahead  on  a 
program,  it  was  in  his  own  mind  to  be  a  comprehensive  pro¬ 
gram  which  would  involve  not  only  the  Coosa  River,  but  the 
Tallapoosa  River  situations.  With  that  in  view,  he  caused 
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to  be  organized  a  company  under  the  laws  of  Canada,  called 
the  Alabama  Traction,  Light  &  Power  Company, 
220  Limited,  through  which  company  he  was  to  endeavor 
to  raise  the  funds  with  which  to  purchase  these  prop¬ 
erties,  and  also  to  go  forward  with  development.  As  a  mat¬ 
ter  of  fact,  he  made  an  effort  to  organize  a  program  for  the 
financing  of  these  projects  in  America,  but  there  were  few 
bankers  and  few  business  men  who  had  any  confidence  in 
the  Alabama  water  power  situation  at  that  period.  Many 
had  looked  at  these  Coosa  River  and  Tallapoosa  River  proj¬ 
ects.  They  turned  them  down — even  the  S.  Z.  and  R.  A. 
Mitchell  group.  It  remained,  then,  for  James  Mitchell  to 
undertake  to  do  something,  in  the  doing  of  which  all  others 
had  failed  up  to  that  time.  In  the  purchases  of  these  stock¬ 
holding  interests  of  the  first  group,  to  which  I  referred  as 
the  Lay  Group,  namely,  three  companies  on  the  Coosa 
River,  the  Alabama  Power  &  Electric  Company,  the  Ala¬ 
bama  Power  Company,  and  the  Wetumpka  Power  Com¬ 
pany,  there  was  paid  to  them  a  total  consideration  for  these 
properties  of  $1,650,000,  distributed  as  follows: 

Cash  $200,000 

Five  per  cent,  first  mortgage  bonds  of  Alabama 
Traction,  Light  &  Power  Company,  Limited  200,000 
12,500  shares  of  common  stock  of  the  Alabama 
Traction,  Light  &  Power  Company,  Limited, 
having  a  par  value  of  $100  per  share  1,250,000 


TOTAL  $1,650,000 

Differences  arose  between  these  parties  as  to  the  division 
of  the  proceeds.  Litigation  followed,  which  required  a  pe¬ 
riod  of  several  vears. 

That  $1,650,000  did  not  include  all  the  property  which  is 
now  used  in  the  Mitchell  Dam.  It  did  not  include  the  Mitch¬ 
ell  Dam  site.  That  group  did  not  own  it  as  I  will  explain. 
I  am  not  speaking  now  of  the  transfer  of  1913  to  the  Ala¬ 
bama  Power  Company;  this  was  an  entirely  different  pic¬ 
ture.  This  was  in  May,  1912,  and  the  transaction  was  be¬ 
tween  the  Lay  group  and  James  Mitchell.  Now,  these  con¬ 
siderations  agreed  upon  were  deposited  with  a  stakeholder, 
for  the  benefit  of  the  stockholders  of  these  three  companies ; 
and  differences  arose  between  them  which  they  could  not 
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settle;  so  they  went  into  the  courts.  The  courts  finally 
adjudged  the  rights  of  the  parties,  and  it  presents; an  inter¬ 
esting  discussion  of  this  whole  problem,  rjnder  the 
221  title  of  Lay  v.  Hohenberg,  200  Ala.  485,  also  |  reported 
in  76  So.  Rep.  page  427,  to  which  I  will  mqke  refer¬ 
ence  later.  Now,  I  referred  to  the  purchase  of  certain  prop¬ 
erty  from  the  Electric  Bond  &  Share  Company  group, 
Messrs.  S.  Z.  and  R.  A.  Mitchell.  One  of  the  companies  en¬ 
tering  into  this  consolidation  came  to  James  Mitchell  and 
associates  from  that  purchase.  Now,  in  taking  jover  the 
properties  of  the  Electric  Bond  &  Share  Company,  there 
passed  considerations  in  the  total  amount  of  $4,2^5,507.51, 
consisting  of  cash,  bonds,  and  common  stock,  as 


Cash 

Bonds 


follows : 

$129,507.51 

1,^40,000.00 


22,160  shares  of  common  stock,  $100  par  value  2,216,000.00 


TOTAL 


$4,285,507.51 


Now,  in  this  same  period,  and  prior  to  the  consolidation, 
there  was  a  company,  the  Alabama  Electric  Company,  to 
which  I  have  referred,  downstream  from  the  Mitchell  site, 
now  shown  on  the  map  as  Jordan  Dam,  in  which  there  were 
different  groups  interested.  Henry  Horn,  Mac|n,  Geor¬ 
gia,  had  some  interest  in  that  situation.  Horn  had  also  be¬ 
come  the  owner  of  what  is  now  the  Mitchell  Dam  site. 
Henry  Horn  had  numerous  negotiations  with  James  Mit¬ 
chell,  looking  to  the  purchase  of  his  interests.  Mr.  Horn  has 
long  since  passed  away,  and  with  some  difficulty  we  have 
put  together  as  best  we  can  the  considerations  which  ap¬ 
pear  to  have  passed  to  Henry  Horn.  I  can  not  quite  allo¬ 
cate  the  considerations  precisely.  They  run  in  the  total 
amount  of  $206,400,  consisting  of  cash,  bonds,  and  common 
stock  of  this  same  company,  Alabama  Traction'  Light  & 
Power  Company,  Limited,  there  having  been  paid : 

Cash  $58,500 

Bonds  25,000 

Common  stock  99,000 

Those  sums  were  paid  to  Horn  and  his  associates.  Now, 

Horn’s  title  or  interest  in  this  so-called  Mitchell  site  was 


not  complete,  and  there  were  some  outstanding 


interests 
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which  continued  right  up,  practically,  to  the  time  that  the 
consolidation  began  in  1913,  held  in  the  names  of  Wads¬ 
worth,  Jackson,  Taylor,  and  others.  There  were  certain 
deeds  which  passed  from  those  individuals  to  the  Alabama 
Power  Company,  as  did  the  deed  from  Henry  Horn 
222  in  1913.  Now,  the  preliminary  accounting  report  of 
Messrs.  King  and  Tomlin  in  this  case  makes  the 
statement  that  these  parcels  of  Land,  3,  6,  81  and  214,  have 
been  charged  to  the  project,  and  the  deeds  on  which  these 
titles  were  acquired  show  considerations  totaling  $5,883, 
which  it  is  proposed  to  substitute  for  the  proposed  elimina¬ 
tion  of  $3,500,000,  set  up  as  fixed  capital  not  classified  by 
prescribed  accounts.  In  short,  it  is  proposed  to  confine  this 
investment  in  this  property  to  the  amount  paid  in  cash  to 
to  the  original  landowners  for  the  land  constituting  the  site 

of  the  Mitchell  Dam  who  conveved  to  one  or  more  of  these 

* 

companies,  and  to  take  that  consideration  as  it  is  recited 
and  expressed  on  the  face  of  those  deeds.  In  other  words, 
we  are  to  consider  here,  according  to  the  Examiner,  noth¬ 
ing  save  that  which  was  recited  at  some  stage  in  these 
passings  of  title  from  the  individuals  to  one  or  more  com¬ 
panies. 

(Here  the  solicitor  for  the  Commission  stated  that  he 
was  willing  to  receive  any  evidence  as  to  what  the  actual 
price  of  acquisition  of  the  lands  by  the  original  companies 
was,  regardless  of  the  amounts  recited  in  the  deeds.  Coun¬ 
sel  for  the  licensee  made  a  statement,  verified  by  the  exam¬ 
iner  for  the  Commission,  that  subsequent  to  the  preliminary 
accounting  report  the  examiner  had  agreed  that  certain 
deeds  to  property  at  the  dam  site  had  been  omitted 
from  his  original  report  and  that  the  considerations  ex¬ 
pressed  in  those  deeds  should  be  added  to  the  amount  shown 
in  the  preliminary  accounting  report.  Copies  of  these  deeds 
were  later  introduced  in  evidence  and  identified  as  licensee ’s 
Exhibits  10,  11,  12  and  13,  and  which  were  introduced  on 
the  trial  of  this  cause  and  identified  as  plaintiff’s  Exhibit 

T.) 

The  witness  then  continued. 

In  this  consolidation  of  1913,  there  were,  as  I  have  stated 
to  you,  five  companies  owning  properties,  developed  or  un- 
developedi  Now,  the  parties  to  that  consolidation  agree¬ 
ment  recognized  that  a  great  deal  of  money  had  been  ex- 
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pended  prior  to  the  consolidation,  which  had  not  appeared 
in  the  capital  structure  of  the  companies.  In  fact,  I  shall 
presently  note  to  you,  no  change  in  the  capital  structures 
having  been  made,  nevertheless  the  companies  went 
223  forward  with  various  activities  of  a  corporate  na¬ 
ture,  which  required  the  expenditure  of  funds,  which 
were  advanced  as  required  from  time  to  time  by  individuals 
who  were  the  stockholders.  Now,  in  order  to  ifecognize 
not  only  the  expenditures  which  had  been  made  by  stock¬ 
holders  in  the  years  past,  as  well  as  the  value  of  the  proper¬ 
ties  which  came  into  the  consolidation,  these  shares  of  stock 
to  which  reference  has  been  made  were  issued,  namely: 

70,000  shares  to  the  stockholders  of  the  Alabama  Power 
Company ; 

20,000  shares  to  the  stockholders  of  the  Alabama  Electric 
Company ; 

7,500  shares  to  the  stockholders  of  the  Wetumpka  Power 
Company ; 

2,250  shares  to  the  stockholders  of  the  Alabama  Power 

7 

&  Electric  Company; 

And,  summing  up  the  figure  which  we  have  in  the  record 
of  $9,975,000. 

As  to  whether  I  have  personal  knowledge  of  expenditures 
made  bv  stockholders  to  which  I  have  referred,  I  was  not 
identified  with  Alabama  Power  Company  prior  to  1912. 
I  am  only  undertaking  to  refer  to  those  things  which  I 
know  happened  and  am  drawing  inferences  frbm  docu¬ 
ments  and  data  which  is  not  before  this  Cojnmission 
and  is  not  going  to  be  put  before  this  Commission  to 
this  extent:  You  take  the  development  at  Lock  12,  and 
the  proposed  development  at  Lock  14.  The  plans  were 
made  by  Colonel  Hugh  L.  Cooper.  They  are  a  part 
of  the  record  in  this  case,  at  least,  so  far  as  Lock  12 
is  concerned.  They  bear  his  name.  There  is  no  qther  rec¬ 
ord  except  that;  he  made  those  plans,  made  the  sjurvey.  I 
cannot  testify  that  he  did  so,  except  from  the  fact  that  I 
have  discussed  it  with  him  personally,  and  he  has  had  oc¬ 
casion  to  testifv  in  incidental  litigation  with  reference  to 
this  matter  in  the  courts  of  Alabama.  Now,  I  also  want  to 
refer  to  other  engineering  data  which  has  been  offered  in 
evidence.  There  was  offered  yesterday  a  certified  copy  of 
plans  which  were  prepared  by  engineers  of  all  of  these  com- 
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panies,  filed  in  the  office  of  the  Secretary  of  State  of  Ala¬ 
bama,  at  varying  periods  prior  to  1912,  to  establish  their 
rights  as  exclusive  and  prior  at  certain  places  on  the  Coosa 
River.  Those  statistics  are  here.  I  am  bound  to  say  that  my 
treatment  of  it  is  solely  that  of  one  who  has  acquired  the 
information  in  contact  with  officers  and  individuals  who 
were  identified  with  the  companies  which  at  best  as  a  mat¬ 
ter  of  law  is  hearsav.  As  I  have  stated,  I  was  a  director 
and  attorney  of  Alabama  Power  Company  at  the 
224  time  of  the  consolidation  and  the  services  that  I  have 
spoken  of,  those  of  Colonel  Cooper  and  others,  were 
considered  by  the  consolidated  companies  as  having  been 
added  value  to  the  property  and  that  was  considered  at 
the  time  of  the  consolidation;  not  only  at  the  time  of  the 
consolidation,  but  was  a  vital  factor  in  the  purchase  of  the 
properties  by  Mitchell  and  associates  from  Lay  and  asso¬ 
ciates.  I  know  that  to  be  a  fact,  because  of  the  judgment 
and  the  confidence  of  Mitchell  and  associates  in  the  judg¬ 
ment  of  Colonel  Cooper  as  an  engineer.  I  know  that  Colonel 
'Hugh  L.  Cooper  rendered  services  to  the  constituent  com¬ 
panies  prior  to  the  merger  of  1913.  The  nature  of  those 
services  was  the  preparation  of  plans  for  development  at 
Lock  12,  at  Lock  15,  and  at  Lock  7  on  the  Coosa  River.  I 
have  seen1  those  plans  and  have  discussed  the  survey  of 
Colonel  Cooper  with  Colonel  Cooper  himself.  I  limit  my 
testimony  with  respect  to  Lock  7  because  I  am  not  clear 
in  my  mind  that  his  work  pertained  to  that  site,  but  accord¬ 
ing  to  mv  recollection  it  did.  Ford,  Bacon  &  Davis  also 
made  an  elaborate  report  on  the  river  as  to  the  availability 
of  these  properties  as  hydro  sites.  I  am  not  clear  as  to 
which  of  the  companies  the  work  was  done  for,  but  the  re¬ 
port  came  into  possession  of  the  purchasing  group  in  1912 
and  naturally  had  its  importance  to  those  who  examined  the 
properties.  I  remember  the  report  quite  distinctly.  Ford, 
Bacon  &  Davis  did  work  on  the  river  for  different  compa¬ 
nies.  That  work  was  examination  of  the  river,  its  profile, 
stream  flow  and  other  data  which  naturally  entered  into  the 
calculation  of  the  power  value,  or  power  opportunity,  at 
any  proposed  location  or  at  these  proposed  locations.  My 
knowledge  of  their  services  is  confined  to  their  plans  and 
surveys  and  reports  that  they  made.  I  had  no  conversa¬ 
tions  with  members  of  that  firm  with  respect  to  these  mat- 
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ters.  Solomon  &  Norcross  were  engineers  located  in  the 
City  of  Atlanta,  Georgia,  who  also  did  work  in  connection 
with  the  Coosa  River  projects.  They  were  the  engineers  for 
the  Alabama  Electric  Company,  in  the  development  of  their 
plan  at  Lock  18,  now  Jordan  Dam,  and  it  is  my  recollection 
that  they  were  also  in  part  the  engineers  employed  by 
225  the  Wetumpka  Power  Company  in  workingj  out  their 
plans  at  Lock  15  on  the  Coosa  River.  T^iey  did  a 
great  deal  of  work  over  a  number  of  years,  th^  facts  of 
which  came  before  us  in  1912,  when  we  were  considering 
taking  over  these  properties.  My  knowledge  of  their  work 
is  obtained  from  knowledge  of  the  documents  and  [also  from 
conversation  with  one  of  the  members  of  the  firm — which 
one  I  do  not  recall — and  I  am  under  the  impression  that  they 
have  both  passed  away.  (After  a  pause)  They  have  both 
passed  away,  some  years  ago.  But  I  had  conversations  with 
one  of  the  members  of  the  firm  touching  their  work.  W.  S. 
Wynne,  formerly  an  engineer  with  the  Government  also 
made  some  studies  and  reports  in  connection  with  the  Coosa 
River  projects  prior  to  the  merger.  His  survey  was  made, 
as  I  recollect,  in  behalf  of  Alabama  Power  Company.  From 
my  own  knowledge  I  am  not  quite  clear  about  Mjr.  Wynne, 
except  that  he  was  doing  the  work ;  I  know  that  He  was  do¬ 
ing  the  w’ork ;  as  to  the  companies  he  worked  for,  I  am  not 
quite  clear ;  it  is  one  of  this  group  I  am  sure.  MrL  Thurlow 
and  Mr.  Yates  also  worked  on  the  situation,  coming  into  it 
as  engineers  for  Mitchell  and  associates  in  1912j  and  con¬ 
tinued  their  work  right  along  through  the  yea^s.  Their 
work  was  particularly  of  importance  in  connection  with 
the  proposed  development  at  Mitchell  Dam  which  was  a 
site  not  involved  in  any  preceding  studies  of  the  river.  The 
importance  of  these  interests  in  this  engineering  work 
came  distinctly  before  the  directors  of  the  company  in  con¬ 
nection  with  the  statutes  of  Alabama,  Sections  6148-6150,  of 
the  Code  of  1907,  in  that,  by  virtue  of  this  engineering  work 
and  the  filing  of  the  charters  of  the  companies  and  the  plans 
for  the  development  in  the  office  of  the  Secretary  of  State 
of  Alabama,  there  were  obtained  prior  and  exclusive  rights 
granted  by  that  system  of  laws.  The  declaration  of  the 
statute  was  so  emphatic  and  the  rights  were  so  definitely 
granted  that  it  was  necessary  to  examine  the  enti  re  subject, 
as  a  matter  of  fact  and  as  a  matter  of  law,  in  odder  to  de- 
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termine  its  importance  and  effect,  and  particularly  in  guid¬ 
ing  the  purchase  of  any  of  these  properties  on  the  river, 
because,  by  Virtue  of  the  rights  granted  through  the  statute 
on  the  filing  of  these  documents,  it  was  apparent  that  no 
one  company  could  go  forward  and  acquire  the  rights,  or 
any  part  of  the  rights,  of  another  company,  which  might 
result  from  overlapping  or  changing  the  program  of  de¬ 
velopment.  It  therefore  resulted  that  the  entire  Coosa  en¬ 
terprise  had  to  be  consolidated  in  order  to  make  any  rear¬ 
rangement  or  readjustment  of  the  river  program. 
226  The  filing  of  these  schedules  was  not  only  of  value, 
but  was  a  necessary  legal  situation  which  would  have 
prevented  the  proper  development  of  the  river,  unless  the 
companies  had  consolidated.  As  to  the  negotiations  lead¬ 
ing  up  to  the  merger  of  1913,  the  time  which  was  expended 
and  the  efforts  which  were  made  by  the  individual  stock¬ 
holders  to  interest  capital  and  to  make  the  development  are 
all  involved  in  the  subject.  Now,  I  do  not  know  how  far 
we  should  attempt  to  recite  events  of  that  kind.  As  a  mat¬ 
ter  of  fact,  whatever  wTas  accomplished,  whatever  was  done 
by  the  dozen  or  more  men  who  were  the  original  organizers 
of  these  companies,  was  finally  merged  into  the  considera¬ 
tions  which  they  received  for  their  interests  in  these  com¬ 
panies.  As  to  what  the  stockholders  of  the  constitutent 
companies  did  with  reference  to  work  on  these  projects, 
that  is  largely  a  matter  of  tradition  and  history,  wdiich  has 
been  expressed  on  so  many  public  occasions  and  hearings 
before  the  Public  Service  Commissions,  by  men,  some  of 
whom  have  passed  away,  that  I  should  hesitate,  in  view  of 
the  view  expressed  by  the  Commission,  to  make  any  further 
reference  to  it. 

(Here  counsel  for  the  licensee  upon  interrogation  by  the 
solicitor  for  the  Commission  stated  that  the  issue  to  which 
the  testimony  was  directed  was  primarily  to  show  that 
the  property  entering  into  the  merger  was  actually  worth 
$9,975,000  at  the  time  of  the  merger.) 

The  witness  then  continued: 

I  think  it  would  be  well  if  I  may  have  it  understood.  I 
should  lik^  to  offer  this  opinion  in  the  case  of  Lay  v.  Iloinen- 
berg,  200  Alabama.  Well,  I  think  we  should  have  the  op¬ 
portunity  of  referring  to  it  from  time  to  time  as  we  may 
find  necessary.  It  happens  to  be  a  decision  in  which  the 
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rights  of  these  stockholders  were  adjudged  in  [  this  very 
situation.  All  I  wish  to  say  with  respect  to  that  question  is 
that,  in  the  consolidation  of  1913,  the  directors  ojf  the  com¬ 
pany  considered  that  it  was  necessary  to  plan  a  Rearrange¬ 
ment  of  the  developments  on  the  river  in  order  jto  get  the 
greatest  economy  and  power  value  of  the  entire  stretch.  In 
the  purchase  of  the  properties  in  1912,  the  purchaser  agreed 
to  go  forward,  provided  all  of  the  sites  came  into  the  situ¬ 
ation  ;  and  in  the  consolidation  of  1913,  which  wiRs  effected 
beginning  with  June,  this  actually  resulted.  Pending  the 
taking  over  of  the  principal  companies  which  I  have  men¬ 
tioned  in  1912,  there  came  in,  by  way  of  direct  pur- 
227  chase  from  various  individuals,  the  Duncak  Riffle,  or 
Mitchell  Dam  site,  thus  making  it  possible  to  effect 
this  rearrangement.  Now,  when  it  came  to  actually  con¬ 
sidering  the  consolidation  agreement  and  terms  of  the 
agreement,  there  was  before  the  directors  the  iieport  sub¬ 
mitted  by  Messrs.  Thurlow’  and  Yates  on  the  valRie  of  these 
properties.  It  was  a  matter  of  much  consideration  and  the 
figures  introduced  in  the  record  in  this  case  of  value  by  Mr. 
Thurlow  yesterday  were  before  the  directors,  and  they 
were  before  the  stockholders,  in  working  out  the  consolida¬ 
tion.  The  actual  results  to  the  stockholders  of  the  company 
were  substantially  less  than  the  values  which  tfhose  engi¬ 
neers  reported  to  the  board.  But  based  upon  ill  the  evi¬ 
dence,  including  that,  the  directors  considered  that  the  val¬ 
ues — or,  rather  the  stock  proposed  to  be  issued  in  the  con¬ 
solidation  was  substantially  less  than  the  valjies  of  the 
properties  of  the  companies  which  came  into  the  consolida¬ 
tion.  At  that  time  the  Alabama  Power  Company  stock  was 
not  listed  on  any  exchange.  There  were  only  fift;R  shares  of 
that  stock  and  a  nominal  capital  in  the  other  companies 
prior  to  the  consolidation;  there  was  no  listing  of  that  stock. 
The  stock  of  the  consolidated  corporation  was  ncjt  listed  on 
any  exchange  after  the  consolidation.  The  shares  of  stock 
of  the  consolidated  corporation  passed  to  the  holding  com¬ 
pany,  called  the  Alabama  Traction,  Light  &  Power  Com¬ 
pany,  Limited.  The  financing  was  not  to  be  done  by  this 
consolidated  corporation,  but  by  the  holding  company,  the 
Alabama  Traction,  Light  &  Power  Company,  s ol  that  none 
of  the  stock  of  the  Alabama  Power  Company  came  into  any 
market  or  into  any  exchange.  The  stock,  99,750  Rhares,  was 
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issued  by  the  consolidated  corporation  in  payment  to  the 
stockholders  of  the  constituent  companies  for  their  proper¬ 
ties.  That  stock  had  a  par  value  of  $100. 

(Here  counsel  for  the  licensee  stated  that  of  course  the 
par  value  of  the  stock  was  determined  by  the  fact  that  it 
was  agreed  that  the  property  was  worth  $9,975,000  and  they 
issued  99,750  shares  therefor.) 

The  witness  then  continued: 

It  was  a  good  many  years,  twelve  or  fourteen  years,  be¬ 
fore  any  dividends  were  paid  upon  it.  Of  course,  a  great 
deal  of  the  property  in  this  merger  was  not  developed  for  a 
great  many  years.  The  Alabama  Power  Company  sought 
from  Congress  the  right  to  develop  downstream  from  this 
site.  The  act  passed  Congress  in  1912  and  was  vetoed  by 
President  Taft.  This  river  was  a  navigable  stream 
228  at  that  time  and  subject  to  the  jurisdiction  of  Con¬ 
gress  ;  and  so  far  as  this  river  is  concerned,  there  was 
no  legal  authority  for  development  until  1920 — that  is  what 
T  meant  to  say. 

(Here  counsel  for  the  solicitor  stated  that  he  wished  to 
call  attention  to  the  fact  that  the  statement  of  the  witness 
was  conclusion  of  law  with  which  he  did  not  agree.) 

The  witness  then  continued : 

As  I  stated,  it  was  several  years  after  the  consolidation 
before  Alabama  Power  Company  declared  dividends.  Dur¬ 
ing  that  time  some  surplus  was  created  from  year  to  year. 
All  the  surplus  that  was  created  went  back  into  the  prop¬ 
erty  and  it  was  a  good  many  years  later  that  common  divi¬ 
dends  were  paid.  Mv  recollection  is  that  they  began  in 
1926.  At  the  time  of  the  organization  of  Dixie  Construc¬ 
tion  Company  in  1917  and  at  the  time  of  the  licensing  of  the 
Mitchell  Dam  project,  Alabama  Traction,  Light  &  Power 
Company  owned  all  of  the  common  stock  of  Alabama  Power 
Company.  Alabama  Power  Company  had  no  preferred 
stock  outstanding  in  1917.  I  think  the  company  had  pre¬ 
ferred  stock  outstanding  at  the  time  of  the  beginning  of 
construction  of  Mitchell  Dam.  The  company  began  selling 
the  preferred  stock  very  nearly  at  that  period  to  the  public 
in  Alabama,  but  it  is  a  pure  matter  of  trying  to  clear  my 
memory;  I  would  not  like  to  state  just  the  date.  My  recol¬ 
lection  is  that  we  began  in  1921  selling  preferred  stock  to 
the  public  in  Alabama.  If  it  is  of  any  importance,  we  can 
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get  that  data.  At  any  rate,  the  common  stock  constituted 
more  than  a  majority  of  the  stock  of  Alabama  Power  Com¬ 
pany  at  that  time.  It  consisted  in  large  majority  of  the  vot¬ 
ing  stock.  Besides  the  services  of  the  individuals  I  have 
mentioned  in  my  testimony  prior  to  the  consolidation  of 
1913,  there  were  a  number  of  other  individuals  who  did 
have  a  part  in  the  situation,  but  I  have  no  knowledge  of  the 
extent  of  their  services.  Well,  such  men  as  Mr.  Brady  and 
others  who  had  a  part  in  bringing  about  the  consolidation 
or  the  purchase  of  these  interest,  in  one  way  or  another, 
there  were  engineers,  but  I  think  I  have  stated  thojse  things 
which  are  in  my  own  knowledge.  There  were  a  number  of 
things  which  I  know  by  hearsay.  I  was  President  of  the 
Alabama  Power  Company  at  the  time  the  Mitchell  license 
was  applied  for  and  signed  the  application  as  such.  That 
application  was  prepared  under  my  direction  and  super¬ 
vision  and  I  was  acquainted  with  the  items  going  to 
229  make  up  that  application.  I  think  that  application 
was  made  in  October,  1920. 

(Here  counsel  for  the  licensee  stated  that  the  date  was 
November  3,  1920.) 

The  witness  then  continued : 

I  have  examined  our  copy  of  the  application  and  the  ex¬ 
hibits  filed  from  time  to  time.  I  have  examined  thfe  exhibit 
designated  as  Exhibit  N  dated  April  2,  1921,  containing  an 
estimate  of  the  cost  of  the  project.  As  I  recollect  the  date 
I  transmitted  this  part  of  Exhibit  N  that  you  ref^r  to  was 
on  April  2, 1921,  to  the  Federal  Power  Commission  at  Wash¬ 
ington.  As  for  the  item  in  that  exhibit  entitled  “Real 
Estate — Lands  Acquired  or  To  Be  Acquired,  11,000  Acres, 
More  or  Less,  $1,600,000”,  that  item  speaks  for  itself.  I 
would  like  to  go  back  just  a  moment.  The  examiher’s  re¬ 
port  states  that  the  license  for  the  project  was  applied  for 
by  the  Power  Company  on  October  23,  1920,  which]  applica¬ 
tion  included  Exhibit  H,  Estimate  of  Cost  of  Initial  De¬ 
velopment,  etc.  First,  I  think  that  the  examiner  will  find 
that  he  is  in  error  in  making  that  statement ;  but  it  was  not 
made  or  filed  on  October  23,  1920.  This  matter  to  which  I 
refer  was  by  way  of  amendment  to  the  original  application, 
which  came  in  in  April,  1921.  Now,  I  think  it  is  proper  to 
bring  out,  in  answer  to  your  question,  the  circumstances 
which  are  of  record  in  the  Commission,  which  happened  in 
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that  intervening  period — a  circumstance  which  threatened 
to  defeat  the  whole  project.  Exhibit  N,  attached  to  the 
original  application,  showed  the  cost  of  the  initial  installa¬ 
tion  to  be  $10,000,000.  Now,  it  stood  in  that  manner  until 
the  filing  of  the  amendment  in  April  following.  On  Febru¬ 
ary  25,  1921,  the  company  received  a  letter  from  O.  C.  Mer¬ 
rill,  dated  February  25,  referring  to  this  project,  in  which 
the  Commission,  or  the  Executive  Secretary  of  the  Federal 
Power  Commission,,  enclosed  a  protest  from  the  'Wisconsin 
Lumber  Company  against  the  granting  of  the  license,  which 
was  referred  to  the  chief  of  engineers,  and  by  him  to  the 
district  engineer  at  Montgomery,  Alabama,  for  hearing  on 
the  protest.  In  the  course  of  this  hearing  it  very  quickly 
developed  that  the  Power  Company  was  charged  with  the 
destruction  of  a  lumber  development,  a  project  comprising 
some  15,000  acres  of  land,  in  connection  with  which  the 
representative  of  that  company  claimed  a  damage  between 
$1,000,000  and  $2,000,000  in  amount.  Hearings  were  had  at 
Montgomery,  before  the  district  engineer,  and  they 
230  were  had  at  Washington  before  the  executive  secre¬ 
tary  of  the  Commission,  and  finally  before  the  full 
Commission,  consisting  of  the  three  members  of  the  Cab¬ 
inet,  before  the  license  was  granted.  In  the  interval,  or 
while  this  situation  was  pending,  this  amendment  to  the  li¬ 
cense  was  prepared  and  filed,  in  the  course  of  which  the 
reference  is  made  to  which  you  refer,  namely,  the  ‘ ‘  Real 
Estate — Lands  Acquired  or  To  Be  Acquired,  11,000  Acres, 
More  or  Less,  $1,600,000”.  At  the  time  this  was  filed,  it 
appeared  to  the  executives  of  the  company  that  we  were 
faced  with  claims  to  an  amount  that  might  easily  defeat  the 
entire  project.  To  the  best  of  my  recollection,  that  whole 
situation  was  involved  in  the  preparation  of  this  figure 
$1,600,000.  The  records  of  the  Commission  show,  as  I  have 
stated,  the  course  of  this  protest  and  the  demands  of  this 
particular  company.  As  a  matter  of  fact,  it  resulted  finally 
in  a  condemnation  suit  in  the  United  States  District  Court 
at  Montgomery,  Alabama,  in  the  course  of  which  the  dam¬ 
age  to  which  the  lumber  company  was  entitled  by  way  of 
just  compensation  was  fixed  at  some  $40,000,  greatly  less 
than  the  damage  claimed.  But  at  the  period  of  the  filing 
of  this  amendment,  the  company  was  claiming  that  we 
would  have  to  purchase  15,000  acres  of  land,  or,  in  lieu 
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thereof,  that  the  damage  to  which  we  would  be  s 
would  vary  from  $1,000,000  to  $2,000,000.  It  is  my 
tion  that  that  was  involved  in  the  make-up  of  those 
As  to  whether  dam  sites  are  ever  expressed  in  ac 
is  my  recollection  and  judgment  that  they  would  r 
expressed.  My  recollection  is  that  our  estimate  jincluded 
only  the  flood  lands. 

The  witness  testified  on  cross  examination  as  follows : 

The  estimate  in  the  application  for  license  fo'r  “Real 
Estate — Lands  Acquired  or  To  Be  Acquired,  11,000  Acres, 
More  or  Less”  in  the  amount  of  $1,600,000  did  :qot  cover 
even  as  an  estimate  the  parcels  which  came  into  JAJabama 
Power  Company  with  the  merger  of  the  companies.  That 
only  covered  the  land  subsequently  independently  acquired 
for  the  purpose  of  the  reservoir  and  the  estimate  was  based 
upon  the  possible  cost  of  their  actual  acquisition,  including 
as  a  factor  the  possible  result  of  litigation.  That  is  my  recol¬ 
lection  of  the  wrav  it  was  made  up. 

(Here  direct  examination  was  resumed  and  counsel  for 
the  licensee  introduced  in  evidence  certain  deeds  identified 
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as  licensee’s  Exhibits  10,  11,  12  and  13,  which  were 
231  the  same  as  plaintiff’s  Exhibit  T  introduced  on  the 
trial  of  this  cause.  Counsel  for  the  plaintiff  also 
introduced  in  evidence  licensee’s  Exhibit  14,  qeing  the 
minutes  of  the  companies  entering  into  the  mergeif  of  1913. 
This  exhibit  w^as  not  introduced  in  evidence  at  thk  trial  of 
this  cause.) 

The  witness  then  continued  on  direct  examination: 

As  attorney  for  Mr.  Mitchell  and  his  associates  and  for 


the  constituent  companies,  I  examined  the  titles  to  the  dam 
sites  on  the  Coosa  River  that  I  have  been  testifying  about. 
At  the  time  of  the  filing  of  the  declaration  in  thej  office  of 
the  Secretary  of  State,  it  was  my  opinion  that  the  company 
filing  such  declaration  had  a  good  title  to  the  lands.  I 
examined  the  titles  just  prior  to  May,  1912,  held  by  the 
Alabama  Powrer  &  Electric  Company,  the  Wetumpka  Power 
Company,  the  Alabama  Electric  Company,  and  the  Alabama 
Powrer  Company,  and  these  companies  all  appeardd  to  own 
the  dam  sites  at  Locks  7,  12,  14,  15  and  18  in  accordance 
with  the  documents  wffiich  have  been  filed  in  evidence  here, 
and  they  had  each  filed  in  the  office  of  the  Secretary  of 
State  of  Alabama  certified  copies  of  their  charters  and 
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plans  for  developments,  under  Section  6148  to  6150  of  the 
Code  of  1907.  I  also  examined  the  title  of  the  Alabama 
Power  Company  to  the  Duncan’s  Riffle  or  Mitchell  Dam  site 
some  time  in  1913.  In  my  opinion  they  owned  that  land 
under  good  title  at  that  time.  The  title  was  not  completed 
until  some  time  about  the  middle  of  1913. 

(Here  it  was  stipulated  by  counsel  that  the  decision  of 
Lay  v.  Hohenberg  referred  to  in  the  testimony  of  the  wit¬ 
ness  was  to  be  considered  in  evidence  in  the  proceeding.) 

The  witness  testified  on  cross-examination  as  follows: 

I  assume  that  the  deeds  introduced  in  evidence  as  licen¬ 
see’s  Exhibits  10,  11, 12  and  13  cover  all  the  parcels  of  land 
included  in  the  Mitchell  Dam  project  which  were  acquired 
by  Alabama  Power  Company  prior  to  the  merger  of  1913. 
I  didn’t  examine  the  deeds. 

(Here  counsel  for  the  licensee  stated  that  that  was  the 
purpose  of  the  introduction  of  the  deeds.) 

The  witness  then  continued: 

There  was  no  trading  in  the  stock  of  either  the 
232  mefged  companies,  or  the  consolidated  companies 
in  any  substantial  quantity,  other  than  between  the 
original  stockholders  in  1912  and  James  Mitchell  and  asso¬ 
ciates.  Outside  of  that  there  were  no  dealings  in  the  stock. 
That  was  true  of  the  Alabama  Power  Company,  except  that 
in  1920  a  £ood  many  years  afterwards  the  holding  company 
bought  a  substantial  amount  of  stock  of  Alabama  Power 
Company  and  paid  for  it  in  cash,  which  became  part  of  the 
finances  of  Alabama  Power  Company.  That  was  part  of 
the  process  by  which  the  holding  company  acquired  the 
present  holding  of  stock  in  Alabama  Power  Company  that 
it  now  hhs.  The  bonds  and  stock,  common  and  preferred, 
of  which  they  maintain  the  proper  balance  as  and  when 
issued  from  time  to  time  were  sold  to  the  holding  company. 
The  holding  company  did  not  acquire  additional  shares  of 
this  outstanding  stock  from  the  general  public  but  by  the 
issue  of  additional  treasury  shares  of  stock;  that  is,  addi¬ 
tional  treasury  shares  were  directly  absorbed  by  the  hold¬ 
ing  company.  Such  transactions  represented  purchase  and 
sale  between  the  Alabama  Power  Company  and  the  parent 
company.  Latterly,  such  transactions  have  been  between 
Alabama  Power  Company  and  the  successor  parent  com¬ 
panies,  the  Southeastern  Power  and  Light  Company  and 
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The  Commonwealth  &  Southern  Corporation.  Thojse  trans¬ 
actions  have  gone  on  over  a  period  of  fifteen  of  twenty 
years,  but  the  stock  is  not  bought  and  sold  on  the  open 
market  between  independent  parties.  The  value  based  upon 
the  merger  agreement  of  1913  on  the  interchange! of  stock 
was  determined  in  the  agreement  with  Mr.  Thurlow ’s 
values  before  the  directors  of  Alabama  Power  Company 
and  the  other  merging  companies  and  they  had  not  only  Mr. 
Thurlow ’s  estimate,  but  the  commercial  survey  that  had 
been  made  of  the  state,  the  whole  power  situation,  which 
had  been  made  in  the  intervening  period.  The  Alabama 
Power  Company  was  then  in  a  state  of  development,  ad¬ 
vanced  about  18  months  in  actual  construction.  Ev^ry  prob¬ 
lem  which  naturally  would  enter  into  a  calculation  of  the 
future  growth  of  a  property  which  we  then  estimated  to 
be  very  substantial — for  instance,  the  estimate  at  that 
period  was  that  the  company  would  require  in  15  or  20 
years  600,000  horsepower;  that  it  w^ould  require  $100,000,- 
000  to  finance  it,  and  that  actually  has  more  than  worked 
out  in  fact.  That  was  a  part  of  the  commercial  survey 
that  was  before  the  board  at  the  time.  The  value  determined 
by  the  board  was  determined  similarly  to  Mr.  Thurlow’s 
method,  that  is,  principally  upon  the  value  of  thesp  proper¬ 
ties  in  the  terms  of  what  Alabama  Power  Company 
233  could  do  with  them  in  the  development  anp  sale  of 
hydro-electric  power  and,  as  Mr.  Thurlow  ihdicated, 
there  was  not  only  the  cost  of  production  as  between  steam 
and  hydro  involved,  but  there  were  other  methods  of  look¬ 
ing  at  the  value  of  the  site.  Mr.  Thurlow  undertook  to  out¬ 
line  the  other  methods  as  well,  briefly,  in  his  testimony.  I 
would  say  that  he  had  expressed  a  summation  of  tjhat  situ¬ 
ation.  But  I  do  know  the  facts  in  connection  with  it!  because 
I  was  intimately  a  part  of  the  body  that  considered  the 
question.  You  see,  there  had  been  a  great  deal  df  money 
expended,  down  to  the  time  of  the  merger,  upon  this  whole 
site,  engineering,  legal,  and  the  summation  of  it  was  intend¬ 
ed  to  be  expressed  in  a  value.  Now,  there  was  po  other 
way  of  expressing  the  cost  of  this  site  to  the  company  and 
its  predecessors  than  in  this  consolidation.  There  !was  also 
involved  the  difference  between  the  cost  of  developing  this 
resource  and  the  revenue  that  could  be  expected  from  the 
power  so  developed  on  a  wholesale  lot  basis,  ^hat  fact 
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also  was  considered  by  the  directors.  I  am  unable  to  say 
now  what  rate  basis  was  used  for  that  wholesale  power. 
I  could  perhaps  go  back  into  the  old  files  and  find  it.  It 
was  not  the  rate  then  officially  prescribed  by  the  State  of 
Alabama  for  that  class  of  service.  There  was  no  commis¬ 
sion  at  that  time  in  Alabama  that  exercised  jurisdiction  of 
electric  companies  and  there  was  no  such  commission  until 
1915.  There  was  no  control  exercised  over  rates,  securities 
or  service  at  that  time.  In  general  terms,  the  rate  base  was 
calculated  at  a  figure  which  would  enable  the  company  to 
market  the  power  on  a  commercial  basis  at  profit — that, 
of  course,  was  the  question,  because  steam  power  from 
coal — as  Mr.  Thurlow  pointed  out  to  you,  coal  was  avail¬ 
able  in  unlimited  volume  in  that  district,  in  the  middle  sec¬ 
tion  of  Alabama  at  that  time,  and  a  rate  schedule  had  to 
be  made  which  would  not  only  be  competitive  but  attractive 
to  the  user  of  power,  and  those  who  were  interested  in  the 
company  considered  that  they  could,  with  these  powers 
developed  as  I  have  stated  they  were  being  developed,  mar¬ 
ket  the  power  on  a  basis  which  would  be  easily  competitive 
with  coal.  I  think  it  is  quite  true  that  the  up  limit  of  the 
rate  basis  used  in  calculating  these  market  possibilities 
was  the  rate  at  which  competing  coal  generating  companies 
might  be  expected  to  produce  and  sell  to  the  public,  because 
these  very  figures  that  Mr.  Thurlow  used  show  that  there 
was  a  difference  running  into  many  millions  of  dollars 
between  the  actual  figures  of  value  expressed  in  the 
234  consolidation  agreement  and  that  which  Mr.  Thur¬ 
low ’s  figures  indicated.  In  other  words,  we  had  to 
figure  that  if  we  put  out  prices  to  the  public  too  high  com¬ 
peting  coal  generating  companies  could  come  in  and  under¬ 
sell  us.  In  fact  the  figures  of  the  engineers  were  discounted 
from  fifty  to  sixty  per  cent,  or  more  as  expressed  in  the 
capital  or  in  the  value  which  was  approved  by  the  directors. 
I  do  not  mean  that  the  engineers’  figures  represented  the 
market  possibilities  in  terms  of  the  actual  utility  of  the 
power  to  the  consumer.  I  mean  the  value  which  was  repre¬ 
sented  in  those  figures  which  Mr.  Thurlow  prepared,  both 
on  the  basis  of  market  possibilities  and  on  the  basis  of  coal 
cost  saving.  The  coal  cost  saving  figure  which  Mr.  Thurlow 
introduced  showed  a  figure  from  fifteen  to  twenty-three 
million  dollars.  Now  the  final  figure  of  nine  million  odd 
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dollars  has  a  relation  as  you  will  see  to  that  figure.  As  to 
what  the  factor  represented  by  that  discount  was,  it  was 
just  an  expression  of  final  judgment,  taking  into  account 
all  the  factors  which  relatively  were  expressed  afterwards. 
I  can’t  say  that  the  discount  in  value  fixed  by  the  directors 
can  be  described  in  terms.  It  would  be  difficult  to  describe. 


It  simply  represented  a  general  factor  of  conservatism.  Not 
only  did  it  comprehend  the  cost  to  these  stockholders  for 
making  it  possible  to  bring  about  this  consolidation,  but  of 
course  they  in  turn,  these  gentlemen  who  held  thje  shares, 
had  paid  money  and  other  consideration  to  numerous  indi¬ 
viduals.  Well,  that  was  a  factor,  of  course,  but  ^lien  you 
come  to  evaluate  anything  that  they  had  paid,  ^nd  other 
considerations  and  obligations  which  they  had  lincurred, 
after  all  you  come  to  the  question  of  value.  Whatever  they 
paid  could  not  exceed  in  issue  of  securities  a  reasonable 
value,  and  I  would  say,  bearing  in  mind  the  question  of 
conservatism,  the  question  of  sharing  these  undertakings, 
this  potential  value,  with  the  public,  you  could  not  possibly 
make  a  rate  which  would  perhaps  take  it  all,  and  we  had  no 
disposition  to  do  that,  and  in  fact  the  rate  that  was  set  up 
was  extremely  reasonable  at  the  time  as  compared  with 
coal.  We  had  to  make  an  extremely  reasonable  rate  in 
order  to  get  anv  business.  When  I  sav  extremely  reason- 
able,  I  don’t  know  what  difference  I  have  in  mincjl  between 
our  rate  and  the  coal  rate,  I  simply  have  in  mind  power 
that  would  sell  at  $15  to  $18.  We  actually  undertook  to 
make  large  power  contracts  from  $15  to  $18  per  horse¬ 
power.  I  couldn’t  tell  you  what  price  was  then  currently 
charged  for  similar  classes  of  power  and  service  by  the  coal 
generating  steam  companies.  Each  of  the  (shares  in 
235  consolidated  Alabama  Power  Company  represented 
a  proportionate  share  interest  of  the  stockholder  in 
the  assets  of  Alabama  Power  Company,  having  in  mind 
that  the  consolidated  properties  were  more  valuable  than 
they  would  have  been  independent ;  that  is,  including  in  the 
consideration,  of  course,  all  assets  which  the  company  ac¬ 
quired  in  the  consolidation.  In  other  words,  the  stock  is¬ 
sued  by  Alabama  Power  Company  after  the  consolidation 
represented  all  assets  which  it  had  after  such  consolidation 
and  the  shares  of  stock  of  the  consolidated  company  were 
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to  the  par  value  of  the  shares  of  the  consolidated  company, 
and  that  was  the  expression  of  language  used.  I  do  not 
mean  that  the  total  shares  of  stock  of  the  merged  company 
were  agreed  to  be  equal  in  value  to  the  total  of  stock  that 
the  Alabama  Company  exchanged  for  them;  I  mean  to  say 
that  the  shares  of  stock  of  the  companies  party  to  the 
merger  and  the  property  and  assets  of  those  companies 
were  determined  to  be  of  a  value  equal  to  the  par  value  of 
the  shares.  The  shares  of  stock  of  the  companies  merged 
and  the  property  and  assets  owned  by  each  of  the  com¬ 
panies  was  by  the  merger  declared  to  be  of  value  equal  to 
the  par  value  of  shares  of  stock  of  the  consolidated  cor¬ 
poration,  to  be  issued  to  them  as  provided  in  the  consolida¬ 
tion.  I  am  paraphrasing  the  language  of  the  consolidation 
agreement.  I  don’t  mean  that  the  agreement  intended  to 
say  that  the  stock  of  the  consolidated  comxjanies  plus  the 
assets  which  they  merged  was  equal  to  the  stock  of  the 
merged  company.  I  am  using  “or”  in  a  synonymous  sense 
because,  of  course,  the  stock  in  any  one  of  the  merged  com¬ 
panies  represented  the  net  assets  and  each  share  repre¬ 
sented  a  proportionate  share  of  the  net  assets  in  that  com¬ 
pany.  The  stock  issued  is  one  thing  and  the  property  and 
assets  another.  Both  were  determined  to  be  of  value  equal 
to  the  par  value  of  the  shares  of  the  consolidated  corpora¬ 
tion.  The  total  outstanding  stock  in  a  corporation  at  any 
time,  ipso  facto,  equals  in  value  the  net  assets  of  the  cor¬ 
poration.  The  value  of  the  assets  of  either  of  the  merging 
companies'  or  the  total  assets  of  the  company  after  the 
merger  are  not  determined  by  the  shares  of  stock  issued  or 
outstanding  by  the  merged  company.  The  value  is  deter¬ 
mined  by  the  value  of  the  property  which  must  be  determined 
independently.  The  value  of  the  stock  is  the  result  of  that 
valuation, 1  subject,  of  course,  to  the  various  surrounding 
market  factors  where  the  stock  is  not  bought  and  sold.  As 
to  whether  in  fixing  the  value  of  the  assets  to  be  taken  into 
the  consolidation  any  attention  was  given  to  the  market 
value  of  those  assets  upon  the  market  then  existing 
236  for  them  other  than  the  use  proposed  for  them  by 
Alabama  Power  Company,  I  should  not  think  there 
would  be  any  other  market  except  for  the  use  they  proposed 
to  make  for  them.  Those  properties  were  not  bought  to  be 
resold  you  see;  they  were  bought  to  be  developed.  As  to 
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whether  any  market  value  was  attached  to  these  |assets  in 
the  hands  of  the  combined  companies,  prior  to  tin}  merger, 
and  whether  that  was  considered  in  determining  tHeir  value 
as  an  asset  to  the  consolidated  company,  I  should!  say  that 
was  the  incidental  feeling  or  way  of  looking  at  ii  but  the 
directors  didn’t  look  at  it  with  any  view  of  setting  up  the 
figure  that  would  be  a  figure  on  which  they  could  [resell  the 
property.  Necessarily  the  commercial  value  had  [an  influ¬ 
ence,  but  after  all  the  value  of  this  property  was  [looked  at 
in  this  way :  It  could  be  developed  over  a  period|  of  years 
and  the  power  resulting  could  be  sold.  What  is  tjhe  value, 
not  in  the  hands  of  another  purchaser  of  the  property,  but 
in  the  hands  of  the  Alabama  Power  Company  and  those 
who  were  destined  to  be  the  shareholders  of  this  Company. 
That  is,  its  value  to  the  Alabama  Power  Company  in  view 
of  the  uses  that  it  felt  it  could  make  of  the  property.  The 
intrinsic  factor  in  that  value  was  the  price  at  which  it  ex¬ 
pected  to  be  able  to  sell  the  power  generated  from  these 
properties  to  the  public.  There  was  not,  at  that  time,  any 
other  interest  in  Alabama  other  than  the  Alabaiha  Power 
Company,  or  that  represented  by  this  merger,  \|hich  was 
equipped  to  develop  these  water  power  sites  Iproperly. 
I  think  perhaps  there  were  others  who  were  qualified  in  a 
business  way  and  a  financial  way  and  a  technical  way  to 
develop  this.  It  is  a  question,  after  all,  of  confidence  in 
these  sites  and  in  their  future  and  in  the  future  of  pie  State. 
Now,  it  was  the  lack  of  confidence  or  lack  of  close!  examina¬ 
tion  that  perhaps  influenced  other  people;  I  know  it  did. 
There  were  other  groups  that  could  have  gone  in,  that  were 
qualified  to  go  in,  but  they  didn’t.  To  repeat,  I  first  said 
that  there  were  no  other  groups  in  Alabama  in  1913  who 
were  qualified  to  take  up  this  development  and  develop  as 
profitably  as  Alabama  Power  Company.  Now  |  want  to 
qualify  that  by  saying  that  there  were  other  groups,  one 
particularly,  having  interests  in  the  State,  who  were  com¬ 
petent  from  a  financial  point  of  view  and  an  engineering 
point  of  view  to  go  ahead,  but,  as  I  stated  this  morning,  it 
happened  that  that  particular  group  did  not  have  the  confi¬ 
dence  in  this  situation,  that  on  the  Coosa  and  Tallapoosa 
Rivers,  that  the  James  Mitchell  group  had.  Per]  laps  they 
had  not  made  the  same  analysis,  had  not  made  the  same 
study,  but  nevertheless  they  did  not  have  the  con- 
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237  fidence  and  did  not  go  ahead.  Now,  the  James  Mitch¬ 
ell  group  did  go  ahead,  formed  their  own  opinion 
from  studies  of  the  situations  and  what  they  were  reason¬ 
ably  worth  to  the  future  of  the  State,  and  did  have  confi¬ 
dence  in  the  geology  of  the  river,  in  the  stream  flow  and 
the  future  of  the  State.  Based  upon  that  they  formed  their 
opinion  as  expressed  finally  in  this  consolidation  agree¬ 
ment.  That  is  the  confidence  I  referred  to  in  my  direct 
testimony  as  affecting  the  inability  of  other  groups  to  get 
the  money  necessary  to  finance  this  development.  First, 
there  was  lack  of  confidence  in  the  laws  of  the  State.  There 
was  a  wide  difference  of  understanding  of  what  the  law 
meant.  Mr.  Mitchell’s  counsel  took  one  view,  other  counsel 
took  another  view.  The  courts  determined  finallv  the  mean- 
ing  and  effect  of  the  law  in  several  test  cases.  It  happened 
that  Mr.  Mitchell’s  lawyer  guessed  right  and  the  others 
guessed  wrong.  That  is  one  of  the  elements  that  I  speak  of 
when  I  say  ‘ 4 lack  of  confidence”.  The  geological  conditions 
had  their  influence  too,  and  stream  flow,  the  future  of  the 
State — those  were  the  things,  as  I  say,  that  other  groups 
did  not  have  the  same  confidence  in  that  Mr.  James  Mitch¬ 
ell’s  group  had.  Those  were  groups  outside  of  the  four 
main  companies  that  were  so  consolidated.  They  were  en¬ 
tirely  disassociated.  Each  of  the  consolidated  companies, 
of  course,  had  certain  water  power  sites.  As  to  whether 
any  one  of  those  companies  could  have  developed  the  sites 
that  it  had  as  advantageously  as  it  could  be  developed  by 
the  merged  company,  the  fact  is  they  did  not,  and  five 
or  six  years  the  consolidation  succeeded  in  doing  so. 
Finances  were  the  principal  reason  why  the  companies  did 
not  develop  their  properties.  The  men  who  formed  these 
companies  had  reached  around  the  world  in  every  way 
they  could,  everywhere  they  could,  trying  to  get  money,  to 
find  someone  who  could  be  interested  to  take  up  their  sites, 
to  bring  money  to  its  support.  There  wasn’t  enough 
money  represented  in  these  groups  of  individuals  in  Ala¬ 
bama  to  do  any  one  of  the  jobs.  They  had  to  get  associated 
with  themselves  men  who  could  get  the  money.  That  was 
the  principal  reason.  Now,  when  you  come  to  matters  of 
fact,  it  is  my  judgment  today,  it  was  Mr.  Mitchell’s  judg¬ 
ment  then,  that  no  one  of  these  sites  should  be  developed 
separately  from  the  other,  because  of  their  relation  physi- 
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cally  on  the  river.  The  properties  didn’t  have  the:  value  to 
anybody  that  they  would  have  had  to  a  single  ownership  as 
represented  by  the  consolidated  company.  That  is  very 
clear  todav.  Of  course,  thev  would  have  had  the  s<ime  value 

to  an  other  single  ownership  that  proposed  to  use 
238  them  in  the  same  wav.  There  were  numerous  efforts 

m/ 

outside  of  that  represented  by  Alabama  Power  Com¬ 
pany.  There  was  one  agreement  made,  one  tentative  agree¬ 
ment  for  the  sale  of  these  properties  just  prior  tc  the  time 
that  James  Mitchell  went  in,  but  as  I  said  a  moment  ago, 
it  fell  down  because  of  lack  of  confidence  of  the  then  promot¬ 
ers  in  the  situation.  James  Mitchell  came  in  at  tpe  end  of 
efforts  which  had  been  made  with  every  important  indus¬ 
trial  group  or  development  group,  and  took  them  up.  No 
other  interest  than  that  represented  by  the  merged  held  out 
any  substantial  prospect  of  success  in  utilizing  these  prop¬ 
erties  at  the  time  of  the  merger.  As  to  the  general  char¬ 
acter  of  the  land  coming  into  the  merger,  at  one  time  or 
another  I  am  sure  it  had  been  farmed,  or  some  part  of  it, 
in  years  gone  by,  but  that  was  of  no  importance  to  us.  I 
can’t  say  whether  the  farming  had  been  discontinued  sub¬ 
sequent  to  the  acquisition  by  the  respective  merging  com¬ 
panies.  The  land  is  in  a  farming  area,  but  the  merging 
companies  themselves  were  not  interested  in  farming.  I 
think  that  some  parts  of  the  land  had  been  leased.  When 
they  were  unused  or  unoccupied  for  development  pur¬ 
poses,  they  were  leased  for  farming  purposes,  I  jthink,  but 
my  mind  is  not  very  clear  on  that.  There  is  one  thing  that 
I  want  to  say — perhaps  I  didn’t  express  it  clearly  in  an¬ 
swer  to  your  question — that  the  Alabama  Power  Company, 
the  consolidated  corporation,  issued  its  stock  in  the  amount 
of  $9,975,000,  and  assumed  the  liabilities  of  the  several 
companies  growing  out  of  that  merger  or  consolidation. 
Now,  bear  in  mind  that  there  were  liabilities  which  had  been 
incurred  in  the  intervening  period  of  eighteen  months 
which  were  actual  liabilities.  Those  liabilities  wer^  incurred 
between  the  first  entry  of  James  Mitchell  into  the|  situation 
in  the  early  part  of  1912  and  the  merger  agreement, 
amounting  to  somewhere  in  the  neighborhood  of  $5,000,000. 
Those  liabilities  represented  the  state  of  development  in 
construction,  steam  plant  construction,  transmission  line 
construction.  Of  course,  the  construction  represented  added 
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value.  In  addition  to  the  liability  of  the  capital  stock  which 
was  issued,  the  consolidated  company  assumed  the  liabili¬ 
ties  of  all  the  consolidating  companies.  I  don’t  think  that 
liability  which  the  consolidated  company  assumed  in  con¬ 
nection  with  the  assets  which  it  received  would  tend  to 
detract  from  the  value  of  those  assets.  The  capital  stock 
was  the  issue  above  all  liabilities  to  the  value  of  nine  mil¬ 
lion  dollars.  I  wouldn’t  sav  that  the  liabilities  added  noth- 
ing  to  the  value  of  the  assets  as  properties,  because  these 
liabilities  represented  a  power  development  that  was 
239  half  complete  and  with  the  liabilitv  they  took  that 
asset  which  it  represented,  to-wit,  a  half  completed 
power  development,  steam  plants,  transmission  system,  an 
organization,  a  contract  to  do  the  financing.  I  am  using  the 
word  “liability”  in  the  sense  of  an  obligation  that  has  to 
be  discharged  by  the  acquiring  company,  a  debt  to  be  paid. 

(Here  a  stipulation  was  entered  into  by  counsel  that 
licensee’s  Exhibits  10,  11,  12  and  13  are  the  deeds  covering 
parcel  9  of  the  Mitchell  Dam  site  overlooked  by  the  exam¬ 
iner  in  his  audit,  and  that  as  to  the  parcels  examined  by  the 
auditor,  namely  parcels  3,  6,  81  and  214,  the  consideration 
received  in  the  deeds  as  audited  by  the  examiner  and  repre¬ 
sented  at  page  2  of  the  Preliminary  Accounting  Report 
totaling  $5,833.00,  are  the  considerations  actually  paid  by 
the  respective  merged  companies  to  the  outside  interests 
from  which  they  acquired  them  prior  to  the  merger.  It 
was  further  agreed  that  the  deeds  relating  to  parcel  9 
were  omitted  from  the  examiner’s  audit  as  a  mutual  mis¬ 
take  of  the  parties  concerned.) 

The  witness  then  continued: 

As  to  whether  the  consideration  of  $485.00,  recited  in  the 
deed  identified  as  licensee’s  Exhibit  13  is  the  actual  con¬ 
sideration,  I  am  unable  to  say.  I  think  it  is  however. 

(Here  it  was  stipulated  by  counsel  that  such  recited  con¬ 
sideration  was  the  true  consideration  and  that  the  consider¬ 
ations  recited  in  the  deeds  identified  as  licensee’s  Exhibits 
11  and  12  were  also  the  true  considerations.) 

The  witness  then  continued: 

The  recited  consideration  in  the  deed  identified  as  licen¬ 
see’s  Exhibit  10  from  Henry  Horne  and  wife  to  Alabama 
Power  Company  was  not  the  actual  consideration  paid  for 
that  acquisition.  That  consideration  paid  to  Henry  Horne 
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for  that  and  some  other  interests,  according  to  my  recol¬ 
lection,  was  $183,400,  as  I  stated  this  morning.  Henry 
Horne  had  some  other  interests  at  one  of  the  lower  sites  on 
the  river,  namely,  Lock  18.  I  can’t  segregate  the  con- 
240  sideration  as  between  those  two  places.  Those  in¬ 
terests  pertained  to  what  is  now  Jordan  Dam  of  the 
Alabama  Power  Company,  but  I  am  not  able  to  say  what 
portion  of  that  consideration  would  be  equitably  repre¬ 
sented  by  those  interests  or  how  they  compare  in)  size  and 
value  to  the  land  represented  by  the  deed.  So  f^r  as  any 
information  I  have  at  the  moment,  it  would  be  purely  a 
guess,  I  regret  to  say.  As  to  the  services  of  Colonel  Cooper, 
Davis  and  Davis,  Solomon  &  Norcross,  Mr.  Wynne,  Mr. 
Thurlow  and  Mr.  Yates,  those  were  services  performed 
for  various  of  the  merging  companies  prior  to  the  merger. 
I  think  for  the  most  part  such  services  were  paid  for  by  in¬ 
dividuals  who  were  interested  in  the  merging  companies  and 
which  payments  were  not  in  the  nature  of  things  reflected  in 
their  capital  structure  because  their  capital  structures  were 
just  nominal.  They  don’t  represent  expenditures!  made  by 
those  gentlemen  at  all  for  engineering  services.  Tl|iose  serv¬ 
ices,  according  to  my  memory,  were  paid  for  by  individuals. 
My  personal  knowledge  of  the  payments  for  services  would 
extend  only  to  those  rendered  bv  Mr.  Wvnne,  MrJ  Thurlow 
and  Mr.  Yates.  They  were  paid  for  by  the  Jame^  Mitchell 
group  for  whom  I  was  counsel  at  the  time.  Th<|  services 
they  performed  were  part  of  their  duties  as  salaried  en¬ 
gineers,  their  duties  being  to  study  this  question  and  en¬ 
deavor  to  make  up  a  program  for  the  most  economic  and 
logical  development  of  the  river.  There  were  five  com¬ 
panies  entering  into  the  consolidation,  including  Alabama 
Power  Company.  One  of  the  others  was  Alabanfia  Powder 
&  Electric  Company  which  was  owned  at  the  time  of  the 
merger  by  the  Lay  group.  The  Wetumpka  Power  Company, 
as  its  name  indicates,  was  owned  principally  by  citizens  who 
lived  in  the  Town  of  Wetumpka.  Alabama  Electric  Com¬ 
pany  was  owned  by  Solomon,  Norcross,  Carling,  a  id  Horne 
had  some  interest  in  it.  The  others  I  don’t  recall.  Solomon 
&  Norcross  are  the  same  that  I  have  referred  to  as  having 
performed  engineering  services  with  reference  to  jthe  prop¬ 
erty  of  that  company7.  Alabama  Power  Development  Com¬ 
pany  was  owned  by  S.  Z.  and  R.  A.  Mitchell.  Thoie  parties 
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I  have  just  mentioned  represented  the  principal  parties 
who  owned  these  respective  companies  at  the  time  they 
were  taken  in  by  the  new  Alabama  Power  Company.  Of 
course,  I  don’t  give  all  the  stockholders  names,  but  gen¬ 
erally  speaking,  they  are  the  groups  within  which  there  are 
a  good  many  other  individual  stockholders.  In  speaking 
of  James  Mitchell’s  associates,  I  refer  to  Mr.  Lawrence 
McFarland  of  Montreal  and  several  men  who  lived  in  Eng¬ 
land  at  the  time,  one  being  Mr.  Edgar.  Bevond  that 
241  there  were  a  number  of  individuals  whose  names  I 
could  give  you,  but  they  are  the  principal  ones.  Some 
of  the  men  were  English  residents.  The  relation  of  the 
James  Mitchell  group  to  the  merger  is  this:  They  were  the 
ones  who  came  in  or  that  controlled  the  Alabama  Power 
Company  at  the  time  the  merger  was  proposed.  They  ac¬ 
quired  control  of  the  companies  embraced  in  the  merger 
prior  to  the  merger.  They  had  no  control  before  that  acqui¬ 
sition  was  made  preparatory  to  the  merger.  Going  back  to 
1912,  James  Mitchell  and  associates  had  no  interest  in  any 
of  the  companies.  That  was  the  group  that  came  in  from 
outside  and  gradually  acquired  control  over  each  of  the 
companies  that  finally  went  into  the  merger,  including 
Alabama  Power  Company.  Just  prior  to  the  merger,  Mr. 

Lav  and  associates  controlled  the  Alabama  Power  Com- 
* 

pany.  That  was  a  part  of  the  Lay  group.  The  common 
stock  of  Alabama  Power  Company  is  not  now  traded  in  on 
anv  of  the  exchanges.  Thev  are  all  owned  bv  the  Common- 
wealth  &  Southern  Corporation  at  the  present  time.  Refer¬ 
ence  has  been  made  to  the  Commonwealth  &  Southern.  The 
corporate  name  is  The  Commonwealth  &  Southern  Cor¬ 
poration,  organized  under  the  laws  of  Delaware  in  1929. 
That  is  the  top  company  of  which  I  happen  to  be  President 
and  its  stock  is  owned  by  the  public  and  listed  on  the  mar¬ 
ket.  The  original  holding  company,  the  Alabama  Traction 
Power  and  Light  Co.,  Limited,  organized  under  the  laws 
of  the  Dominion  of  Canada,  remained  in  existence  and  the 
owmer  of  the  common  stock  of  the  Alabama  Power  Com¬ 
pany  down  to  1924.  The  Canadian  company  for  most  of 
that  period  was  largely  controlled  in  England.  American 
interests,  including  Alabama  interests,  gradually  obtained 
control  of  the  Canadian  company,  with  the  result  that  in 
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1924  there  was  organized,  under  the  laws  of  Maine,  the 
Southeastern  Power  and  Light  Company.  That  company 
proposed  to  purchase  all  of  the  assets  of  the  Canadian  com¬ 
pany,  including  the  common  stock  and  other  securities  then 
owned  by  it  in  the  Alabama  Power  and  other  southern  com¬ 
panies.  That  transaction  was  completed,  and  thus  the 
Southeastern  Power  and  Light  became  the  holding  com¬ 
pany,  and  in  due  course  the  Canadian  company  j  was  dis¬ 
solved  and  passed  out  of  the  picture.  The  Southeastern 
Power  and  Light  Company  continued  in  that  stitus  until 


the  vear  1930.  In  the  vear  1929  control  of  that 

V  * 

passed  to  a  corporation  organized  in  that  year, 


monwealth  and  Southern  Corporation,  and  with  the  control 


of  the  Southeastern  Power  and  Light  Company 


company 
the  Com- 


went  the 


and  Lock 
■  the  con- 
acquired, 


Alabama  Power  and  numerous  other  companies  in 
242  the  south  and  other  places,  as  shown  on  the  map 
introduced  this  morning. 

The  witness  testified  on  redirect  examination  as  follows: 

The  lands  embraced  in  the  Mitchell  Dam  site 
14  were  embraced  in  the  properties  acquired  b\ 
solidation.  There  were  other  lands  than  these  also 
such  as  the  Jordan  Dam  site  and  the  Lock  12  sjte.  As  to 
whether  I  know  of  my  own  knowledge  that  these  ^ompanies 
at  the  time  Mr.  Mitchell  acquired  them  had  no  books  of 
account,  I  requested  that  the  officers  of  the  company  turn 
over  to  me  all  of  their  books  of  account  and  other  records, 
and  thev  brought  to  my  law  office  in  the  citv  of  Mbntgomerv 
all  of  their  records;  that  is  to  say,  they  stated  tb  me  they 
were  all  of  their  records,  consisting  of  their  mir  ute  books 
and  stock  books,  and  I  received  formal  delivery  prom  time 
to  time  of  what  thev  had,  and  that  is  as  far  as  I  ban  sav.  I 
have  never  seen  or  known  of  any  record  of  amr  expendi¬ 
tures  made  for  the  services  of  these  various  engineers  I 
have  described.  The  minutes  of  the  merging  companies 
contain  a  record  of  the  directors  of  the  various  bompanies 
making  a  finding  of  value  of  the  power  sites  for  the  pur¬ 
poses  of  consolidation.  The  minutes  were  complete  so  far 
as  the  officers  and  records  were  concerned.  They  do  not 
show  the  allocation  of  the  values  to  the  various  sites.  They 
show  an  allocation  of  shares  of  stock  as  set  out  in  the  con¬ 
solidation  agreement. 
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(Here  in  response  to  a  question  of  Commissioner  Wil¬ 
liamson,  counsel  for  the  licensee  stated  that  the  allocation 
of  $3,500,000  to  Mitchell  Dam  was  not  made  at  that  time, 
but  that  the  stretch  of  the  river,  Lock  12,  Lock  14  and 
Mitchell  Dam  site  was  allocated  70,000  shares  of  stock; 
that  is,  that  entire  stretch  of  the  river  was  valued  at  $7,000,- 
000  and  that  the  value  of  the  three  sites  was  ultimately 
concentrated  in  the  plants  which  were  built.)  (Here  it  was 
stipulated  that  if  the  Commission  should  disapprove 
of  certain  disputed  items  made  by  the  solicitor  and 
counsel  for  the  licensee  by  agreement,  that  leave  was  re¬ 
served  for  further  hearing  or  submission  of  testimony  of 
such  items.) 

The  hearing  was  then  adjourned. 

243  Thereupon  the  plaintiff  offered  and  the  court  re¬ 
ceived  in  evidence  plaintiff’s  Exhibit  G,  such  exhibit 
consisting  of  Exhibits  A,  B,  I,  K,  L,  M  and  A  A  of  the  appli¬ 
cation  for  license  for  Mitchell  Dam  Project  Xo.  82,  Ala¬ 
bama.  The  legal  import  and  effect  of  such  exhibits  were  as 
follows : 

Exhibit  A 

Certificate  of  Assistant  Secretary  of  Alabama  Power 
Company  of  a  true  list  of  the  principal  officers  and  di¬ 
rectors  of  applicant  Alabama  Power  Company. 

Exhibit  B 

Formal  application  for  license  describing  the  proposed 
project  generally  as  a  dam  across  the  Coosa  "River,  a  navi¬ 
gable  stream,  with  power  plant  of  an  initial  installation  of 
two  units  of  24,000  horsepower  each  and  a  high  tension 
transmission  line  connecting  the  project  to  the  transmission 
system  of  the  licensee.  The  location  of  the  project  was 
given  as  the  Counties  of  Coosa  and  Chilton,  Alabama,  and 
the  proposed  market  described  as  that  being  reached  by  the 
electric  distribution  system  of  the  applicant. 

Exhibit  I 

A  statement  of  the  effect  upon  navigation  showing  that 
the  project  would  provide  navigation  from  the  dam  site 
at  Lock  12  to  the  project,  a  distance  of  approximately  four¬ 
teen  miles;  and  that  it  was  proposed  to  pass  continually 
the  extreme  low  flow  of  the  river  at  the  project,  making 
use  of  four  feet  of  storage  in  the  reservoir  for  that  purpose. 
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Exhibit  K  I 

A  statement  of  the  nature,  extent  and  ownership  |of  water 
rights  to  be  used  in  the  development  of  the  project  with  a 
detailed  description  by  section,  township  and  range  of  the 
dam  site  and  other  land  owned  by  the  applicant. 

Exhibit  L 

A  statement  of  evidence  that  applicant  had  complied 
with  the  laws  of  the  State  of  Alabama,  showing  that  the 
applicant  had  theretofore  acquired  by  purchase  arid  not  by 
condemnation  the  dam  site  at  the  proposed  development, 
such  dam  site  consisting  of  more  than  one  acre  of  land  upon 
each  and  opposite  sides  of  the  Coosa  River  and  de- 
244  scribing  the  east  and  west  abutments  of  such  dam 
site  by  section,  township  and  range.  The  exhibit  also 
states  that  applicant  was  applying  to  Alabama  Public  Ser¬ 
vice  Commission  for  a  certificate  of  convenience  aiid  neces¬ 
sity  for  the  construction  of  the  project  and  was  [applying 
to  the  proper  county  authorities  for  permission  to  relocate 
public  roads  flooded  by  the  project  and  that  no  other  fran¬ 
chise  rights  were  necessary  for  the  completion  of  the  proj¬ 
ect. 

Exhibit  M  I 

An  estimate  of  the  cost  of  initial  installation  of  ithe  proj¬ 
ect,  such  estimate  being  $10,000,000.  [ 

Exhibit  AA  [ 

A  charter  or  certificate  of  incorporation  of  I  Alabama 
Power  Company,  filed  December  4,  1906,  in  the  office  of  the 
Judge  of  Probate  of  Etowah  County,  Alabama,  ahd  a  cer¬ 
tificate  of  change  or  alteration  of  said  charter !  filed  for 
record  in  such  Probate  Office  October  31,  1908,  ^uch  cer¬ 
tificate  as  amended  showing  that  the  corporation  h|ad  power 
to  manufacture,  generate,  supply  and  sell  power  Iproduced 
by  water  as  a  motive  force,  and  had  the  right  to  exercise 
all  the  powers  and  privileges  which  have  been  or  which 
hereafter  may  be  granted  by  law  to  such  corporations  in 
the  State  of  Alabama.  The  certificate  further  shows  that 
the  corporation  was  organized  for  the  specific  and  particu¬ 
lar  purpose  of  improving  the  navigation  upon  the  Coosa 
River,  a  navigable  river  in  the  State  of  Alabama,  and  of 
developing  in  connection  therewith  the  full  wat^r  power 
thereof  over  the  stretch  of  the  river  thus  to  be  improved, 
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by  a  dam  and  lock,  or  a  system  of  dams  and  locks,  and 
electrically  transmitting  and  distributing  such  power  for 
the  use  of  the  public. 

245  Thereupon  the  plaintiff  offered  and  the  court  re¬ 
ceived  in  evidence  plaintiff’s  Exhibit  H,  such  exhibit 
consisting  of  Exhibits  C,  M  and  J  to  the  license  for  the 
Mitchell  Dam  Project  No.  82  and  Section  20  of  the  Rules 
and  Regulations  of  the  Federal  Power  Commission  made 
a  part  of  the  license  for  said  project.  The  legal  import  and 
effect  of  Exhibits  C  and  M  to  the  license  are  as  follows : 

Exhibit  0 

Description  by  section,  township  and  range  of  the  lands 

included  in  the  project  area,  including  the  lands  acquired 

for  the  project  works  and  those  portions,  parts  or  parcels 

of  land  that  would  be  covered  with,  as  well  as  those  that 

would  be  entirelv  surrounded  bv  the  waters  of  the  Coosa 

*  » 

River  if  raised  and  backed  up  to  an  elevation  of  36$  feet 
above  a  datum  plane  established  and  adopted  by  the 
United  States  in  a  survev  of  the  Coosa  River  from  Lock  4 
in  Alabama  to  Wetumpka,  Alabama,  made  August  2,  1903 
to  December  19,  1903,  under  the  direction  of  J.  B.  Cava¬ 
naugh,  Corps  of  Engineers,  U.  S.  A.  This  exhibit  was 
recommended  for  approval  by  W.  Kelly,  chief  engineer  of 
the  Federal  Power  Commission,  and  was  approved  by  order 
of  the  Commission  May  25,  1921. 

Exhibit  M 

A  general  description  of  the  mechanical,  electrical  and 
transmission  equipment  and  appurtenances  describing  the 
dam  as  of  solid  concrete  masonry  raising  the  elevation  of 
the  pool  approximately  seventy  feet  above  the  existing  low 
water  level,  a  power  house  with  foundations  for  five  units, 
two  generating  units  of  vertical  type  water  wheels,  generat¬ 
ing  power  at  13,200  volts  to  be  stepped  up  to  110,000  volts 
for  transmission.  The  exhibit  describes  the  transmission 
line  of  the  project  as  being  constructed  for  110,000  volts, 
consisting  of  two  circuits  of  copper  wire  or  equivalent 
aluminum  steel  reinforced.  The  exhibit  was  recommended 
for  approval  by  W.  Kelly,  chief  engineer  of  the  Federal 
Power  Commission,  and  was  approved  by  the  Commission 
May  25,  1921. 
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Exhibit  J 

(Here  follows  map  marked  page  246) 

247  Regulation  20  referred  to  above  was  as  f 

Regulation  20 — Accounts  and  Reports. 

(As  Amended  June  6,  1921.)  j 
Section  1.  Each  licensee  shall  as  to  each  project  under 
license,  except  as  provided  in  section  3  hereof,  |  conform 
to  such  rules  and  regulations  as  may  be  prescribed  by  the 
commission  from  time  to  time  for  the  establishment  and 
maintenance  of  a  system  of  accounts  and  for  the!  keeping 
and  preserving  of  such  books,  records,  and  memoranda 
pertaining  to  the  project  and  the  jmoject  account^  as  may 
be  required  by  the  commission. 

Sec.  2.  In  order  to  aid  the  commission  in  determining 
the  net  investment  of  a  licensee  in  any  project,  thi  licensee 
shall,  upon  oath,  within  a  reasonable  period  of  tiJne,  to  be 
fixed  by  the  commission,  after  the  construction  of  {he  origi¬ 
nal  project  or  any  addition  thereto  or  betterment]  thereof, 
file  with  the  commission,  in  such  detail  as  the  commission 
may  require,  a  statement  in  duplicate  showing  t}ie  actual 
legitimate  cost  of  construction  of  such  project,  (addition, 
or  betterment,  and  the  price  paid  for  water  rights,  rights 
of  way,  lands,  or  interest  in  lands;  and  the  licensee  shall 
grant  to  the  commission  or  to  its  duly  authorized  |  agent  or 
agents,  at  all  reasonable  times,  free  access  to  such  project, 
addition,  or  betterment,  and  to  all  maps,  profiles,  Contracts, 
reports  of  engineers,  accounts,  books,  records,  andi  all  other 
papers  and  documents  relating  thereto. 

Sec.  3.  Where  a  licensee  is  a  municipal  corporation  sub¬ 
ject  to  regulation  by  a  State  commission  or  is  a  public  ser¬ 
vice  corporation  or  a  person,  association,  or  corporation 
owning  or  operating  any  project  and  developing,  trans¬ 
mitting,  or  distributing  power  for  sale  or  use  jn  public 
service,  and  the  records  and  accounts  of  such  licensee  are 
kept  and  maintained  under  and  in  conformity  wit[h  the  ac¬ 
counting  rules  and  regulations  prescribed  by  tlie  public 
utility  commission  or  other  commission  or  regulatpry  body 
of  the  state  or  states  in  which  the  project  is  locjated,  the 
licensee  will  not  be  required  to  maintain  also  the  System  of 
accounts  provided  by  Section  1  hereof,  but  the  skstem  of 
accounts  prescribed  by  the  state  regulatory  bod/  may  be 
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substituted  therefor  if  desired:  Provided,  That  no  licensee 
shall  be  relieved  from  keeping  such  permanent  records  as, 
in  the  judgment  of  the  commission,  are  necessary  to  enable 
such  licensee  to  submit  to  the  commission  such  statements 
and  reports  as  may  be  required  for  the  purposes  of  sec¬ 
tions  2  and  5  hereof  or  for  other  purposes  of  the  act : 
248  And  provided  further,  That  a  record  shall  be  kept 
and  maintained  by  each  licensee  showing  separately 
and  in  detail  all  debits  and  credits  to  the  property  invest¬ 
ment  or  fixed  capital  accounts  of  each  project  classified  in 
accordance  with  the  system  of  accounts  provided  by  section 
1  hereof. 

Sec.  4.  Irrespective  of  the  extent  to  which  a  licensee  is 
required  to  conform  to  the  system  of  accounts  provided  by 
section  1  hereof,  all  reports,  annual  or  otherwise,  submitted 
under  the  provisions  of  the  act  or  of  these  regulations  on 
account  of  project  property  or  the  operations  thereof  shall 
conform  in  items  included  and  in  their  segregation  to  the 
requirements  of  said  system  of  accounts  as  if  the  accounts 
from  which  such  statements  or  reports  are  compiled  were 
kept  and  maintained  according  to  such  system. 

Sec.  5.  A.  Each  licensee  shall  submit  at  such  time  or 
times  as  the  commission  may  require  statements  and  re¬ 
ports,  including  full  information  as  to  assets  and  liabili¬ 
ties,  capitalization,  net  investment  and  reduction  thereof, 
gross  receipts,  interest  due  and  paid,  depreciation  and 
other  reserves,  cost  of  project,  cost  of  maintenance  and 
operation  of  the  project,  cost  of  renewals  and  replacements 
of  the  project  works,  and  as  to  depreciation  of  the  project 
works  and  as  to  production,  transmission,  use  and  sale  of 
power;  and  shall  make  adequate  provision  for  currently 
determining  such  costs  and  other  facts.  All  such  statements 
and  reports  shall  be  made  upon  oath,  unless  otherwise 
specified,  and  in  such  form  and  on  such  blanks  as  the  com¬ 
mission  may  require. 

B.  Any  licensee  which,  under  the  permission  granted  by 
section  3  hereof,  does  not  keep  its  accounts  in  accordance 
with  the  system  of  accounts  prescribed  by  the  commission 
as  provided  by  section  1  hereof,  but  substitutes  therefor  the 
system  of  accounts  prescribed  by  a  State  regulatory  body, 
shall,  in  addition  to  other  reports  which  may  be  required 
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under  this  regulation,  file  with  the  commission  a|  verified 
copy  of  ail  annual  reports  made  to  such  State  regulatory 
body;  and  each  licensee  which  is  a  corporation  Ishall  file 
with  the  commission  a  copy  of  all  its  annual  reports  made 
to  its  stockholders.  j 

Sec.  6.  The  commission  reserves  to  itself  the  |  right  to 
investigate  and  make  any  lawful  order  concerning  any 
item  or  amount  included  in  the  cost  of  the  original  project 
or  of  any  addition  thereto  or  betterment  thereof,  whether 
such  cost  is  incurred  by  the  licensee  during  the  period  of 
the  license,  or  by  a  permittee  or  other  person  natural  or 
artificial  prior  to  the  issuing  of  a  license  under  the  act. 

Thereupon  the  plaintiff  offered  and  the  court  re- 

249  ceived  in  evidence  plaintiff’s  Exhibit  I,  the  legal 
import  and  effect  of  which  was  as  follows : 

An  initial  statement  of  the  actual  legitimate  investment 
of  Alabama  Power  Company,  licensee,  in  Projeci:  No.  82, 
Alabama,  verified  by  the  affidavit  of  Lamar  Aldridge, 
Treasurer  of  Alabama  Power  Company,  Licensee,  dated 
March  24,  1930.  The  items  of  cost  shown  in  such  statement 
total  $10,646,056.76,  including  the  following  items  : 

1.  Ad  valorem  taxes  paid  to  counties  on  project 

lands  from  October  1913  to  October  1917 
inclusive  $  I  227.45 

2.  Fees  based  on  cost  of  construction  work  lj83, 540.15 

3.  Power  furnished  bv  contractor  72,788.92 

4.  Cost  of  acquisition  of  dam  sites  and  other 

project  property  3,500,000.00 

250  And  thereupon,  plaintiff  offered  and  tl|ie  Court 
received  in  evidence  as  Plaintiff’s  Exhibit  LJ,  a  full, 

true  and  correct  transcript  of  certain  portions  of  the  rec¬ 
ords  of  the  Federal  Power  Commission  relating  to  said 
Project  82,  Alabama,  which  transcript  is  in  w^rds  and 
figures  as  follows: 
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Federal  Power  Commission 
Washington 

May  31,  1930. 

Preliminary  Accounting  Report 

on 

Actual  Legitimate  Investment 

in 

Original  Mitchell  Dam  Project,  No.  82,  Alabama 
Alabama  Power  Company,  Licensee 
As  of  December  31,  1925. 

1.  A  license  was  issued  to  Alabama  Power  Company  on 
June  27,  1921,  for  what  has  come  to  be  known  as  the 
Mitchell  Dam  project.  On  March  29,  1930,  there  was  filed 
with  the  Commission  in  accordance  with  the  provisions  of 
the  license  and  of  Section  4,  subsection  (a),  of  the  Federal 
water  power  act,  and  on  forms  and  in  the  detail  required 
by  the  Commission,  an  Initial  Statement  of  the  cost  of 
the  original  Mitchell  Dam  development  on  the  Coosa  River 
in  Alabama,  Project  No.  82,  up  to  and  including  December 
31,  1925. 

2.  Alabama  Power  Company  was  incorporated  in  the 
State  of  Alabama  on  December  4,  1906,  by  W.  P.  Lay, 
Earl  Lay,  and  0.  R.  Hood,  all  of  Gadsden,  Alabama. 

3.  The  total  authorized  capital  stock  at  incorporation 
was  $5,000.00  divided  into  50  shares  of  stock  having  a  par 
value  of  $100.00  each,  which  had  been  subscribed  for  as 
follows : 


Name  Shares 

W.  P.  Lay . 48 

Earl  Lay .  1 

O.  R.  Hood  . 1 

Total  . 50 


The  first  officers  elected  were : 

251  W.  P.  Lay,  President, 

O.  R.  Hood,  Vice  President, 

Earl  Lay,  Secretary  and  Treasurer. 

4.  By  an  Act  of  Congress  approved  March  4,  1907,  Ala¬ 
bama  Power  Company  was  authorized  to  build  a  dam  in 
the  Coosa  River  in  Alabama  at  Lock  12.  (U.  S.  Stat.  at 
large,  59th  Cong.,  chapter  2912.) 
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5.  On  June  18,  1913,  Alabama  Power  Company  by  mer¬ 
ger  agreement  absorbed  the  following  corporations: 

Alabama  Electric  Company, 

Wetumpka  Power  Company, 

Alabama  Power  and  Electric  Company, 

Alabama  Power  Development  Company. 

6.  This  merger  agreement  recited  that  the  four  corpora¬ 
tions  mentioned  above  “  shall  be  merged  into  and  with  the 
said  Alabama  Power  Company,  under  the  name  of  ALA¬ 
BAMA  POWER  COMPANY  (hereinafter  called  the  con¬ 
solidated  corporation),  but  which  shall  not  be  q  new  cor¬ 
poration 


*  *  * 


shares  of 
(including 


7.  At  the  time  of  this  merger  the  outstanding 
capital  stock  of  all  the  constituent  corporations 
those  of  Alabama  Power  Company)  were  surrendered  to 
someone  not  disclosed  by  the  record,  and  shades  of  the 
common  stock  of  Alabama  Power  Company  having  a  par 
value  of  $100.00  each  were  issued  as  follows: 


Issued  in  ex¬ 
change  for 


50  shares  of 
stock  of 
Alabama 
Power  Co. 


Cert. 

No. 


54 

55 

56 

57 

58 

59 

60 
61 


Issued  in 
favor  of 

Thomas  W.  Martin  . | . . 

W.  W.  Freeman  . J . . 

Alabama  Traction  Light  &  Power  Co.  Ltd. 
do. 
do 
do 
do. 


85  shares  of 
stock  of 
Alabama 
Electric 
Co. 

60  shares  of 
stock  of 
Wetumpka 
Power  Co. 

Page  252 

750  shares  of 
stock  of 
Alabama 
Power  De¬ 
velopment 
Co. 

50  shares  of 
stock  of 
Alabama 
Power  & 
Electric 
Co. 


J-  62 


63 


do. 


do. 


Number  of 
shares 

18 

1 

1 

1,382 

22.399 
1,399 

22.400 
22,400 

70,000 


20,000 


7,500 


64 


Alabama  Traction  Light  &  Power  Co.  Ltd.  2,000 


65 


do. 


i 

J 


995  shares  surrendered. 


250 


Total  shares  issues . J. . .  99,750. 
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The  result  of  this  merger  was  that  the  owner  of  each  share 
of  stock  of  Alabama  Power  Company  held  before  the  mer¬ 
ger  was  given  a  bonus  or  stock  dividend  of  1,399  shares 
of  its  own  stock  and  that  each  share  of  stock  of  Alabama 
Electric  Company  was  exchanged  for  235.3  shares  of  Ala¬ 
bama  Power  Company  stock;  each  share  of  Wetumpka 
stock  for  125  shares ;  each  share  of  Alabama  Power  &  Elec¬ 
tric  Company  for  5  shares,  and  each  share  of  Alabama 
Power  Development  Company  for  2-2/3  shares  of  Alabama 
Power  Company  stock,  the  average  of  all  exchanges  being 
slightly  more  than  100  shares  of  Alabama  Power  Company 
stock  issued  for  each  share  of  stock  surrendered. 

8.  As  a  result  of  this  merger  Alabama  Power  Company 
came  under  the  control  of  Alabama  Traction  Light  & 
Power  Company  (Ltd.),  which  was  incorporated  under  the 
laws  of  the  Dominion  of  Canada  on  January  5,  1912. 

9.  Dixie  Construction  Company  was  incorporated  in 
Delaware  on  September  10,  1917,  and  qualified  in  Alabama 
by  filing  a  copy  of  certificate  of  incorporation,  etc.,  on  Oc¬ 
tober  23,  1917.  The  incorporators  were : 

Walter  M.  Hood,  S00.00,  8  shares, 

C.  A.  Bingham, 

M.  P.  Randall. 

The  company  commenced  business  with  a  capital  stock  of 
$1,000.00,  the  original  subscribers  being: 

Walter  M.  Hood,  $800.00,  8  shares, 

C.  A.  Bingham,  100.00,  1  share, 

M.  P.  Randall,  100.00,  1  share. 

At  a  hearing  before  the  Alabama  Public  Service  Commis¬ 
sion,  held  in  Birmingham,  Alabama,  on  November  21,  1928, 
it  was  testified  that  these  men  were  all  employees  of 
253  Alabama  Power  Company  at  the  time  of  the  incor¬ 
poration  of  the  Dixie  Construction  Company;  that 
they  were  acting  as  a  medium  for  Alabama  Power  Com¬ 
pany;  and  that  they  had  no  intention  of  participating  per- 
sonallv  in  the  business  or  activities  of  Dixie  Construction 
Company.  (See  testimony  of  Mr.  O.  G.  Thurlow,  Alabama 
Public  Service  Commission  Docket  No.  5359,  page  179.) 
At  this  same  hearing,  Mr.  Turner,  counsel  for  Alabama 
Power  Company,  said:  4 ‘Mr.  White,  they  were  acting  for 
Alabama  Power  Company  and  their  stock  was  owned  by 
Alabama  Power  Company.’ ’ 
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10.  In  1920,  740  additional  shares  of  the  capital  stock  of 
Dixie  Construction  Company  were  issued  to  |  Alabama 
Power  Company,  which  were  transferred  to  Winona  Coal 


Company  in  1922.  Mr.  Thurlow  testified  that  Winona  Coal 
Company  was  at  the  time  of  the  transfer  a  subsidiary  of 
Alabama  Traction  Light  &  Power  Company  (L;d.) 

11.  On  January  30,  1919,  a  contract  was  entered  into  be¬ 
tween  Alabama  Power  Company  and  Dixie  Construction 
Company  for  such  construction  work  as  should  be  desig¬ 
nated  by  Alabama  Power  Company  from  time  to  time, 
on  a  cost  plus  basis.  For  copy  of  contract  see  Initial  Cost 


Statement  and  Exhibit  “B”  to  this  report. 

12.  License  for  the  Mitchell  Dam  project  wasj  issued  on 
June  27,  19'21.  On  July  15,  1921,  and  in  pursuance  with 


the  provisions  of  contract  above  referred  to,  Alabama 
Power  Company  authorized  Dixie  Construction  Company 
to  perform  the  construction  work  of  the  Mitchell  Dam 


project.  While  the  authorization  was  dated  July  15,  1921, 
it  had  typed  thereon  “Authorized  Aug.  16,  1921”  and 
following  the  signature  of  W.  W.  Walmsley,  Vied  President 
and  General  Manager  of  Alabama  Power  Comjpany,  was 
the  date  “8-26-21.”  Copy  of  this  order  or  authorization  is 
attached  as  Exhibit  “C”  to  this  report.  The  heading  before 
Alabama  Public  Service  Commission  developed  [that  prior 
to  the  execution  of  this  order  for  the  construction  of  the 
project  works  (contract  with  Dixie  Constructioij  Company 


dated  January  30,  1919,  being  then  in  effect)  Alabama 
Power  Company  invited  and  received  bids  or|  proposals 
for  the  construction  work  of  this  project  from  several  firms 
including  Dixie  Construction  Company.  The  interlocking 
of  officers  and  directors  of  Alabama  Power  Company, 
Dixie  Construction  Company  and  Alabama  Traction 
254  Light  &  Power  Company  (Ltd.)  at  t^ie  various 
periods  mentioned  is  shown  by  attached  Exhibit 
“A”.  This  exhibit  and  the  testimony  in  Alabania  Commis¬ 
sion’s  Docket  No.  5359  show  that  the  bid  of  Dixi^  Construc¬ 
tion  Company  was  prepared  under  the  directioi)  of  Mr.  O. 
G.  Thurlow  as  Vice  President  and  Executive  Officer  of  the 
construction  company  and  that  as  Chief  Engineer  of  Ala¬ 
bama  Power  Company  he  considered  and  passed  upon  all 
bids  including  that  of  Dixie  Construction  Company.  All 
bids  were  considered  by  the  Board  of  Directors  (j)f  Alabama 
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Power  Company,  but  none  of  them  was  accepted,  and  a 
construction  order  was  placed  with  Dixie  Construction 
Company  under  the  contract  then  in  effect. 

13.  Several  attempts  were  made  to  obtain  from  Alabama 
Power  Company  any  records  or  books  showing  the  cost  of 
the  assets  to  each  of  the  companies  merged  on  June  18, 
1913,  but  no  such  records,  books,  or  information  was  fur¬ 
nished  for  examination.  The  opening  entry  displayed  for 
inspection  was  only  that  of  Alabama  Power  Company  after 
the  merger  or  absorption  of  the  other  four  companies,  and 
the  assets  were  set  up  as  totaling  the  par  value  of  $9,975,- 
000.00  stock  of  Alabama  Power  Company  which  had  been 
exchanged  for  the  stocks  of  the  several  merged  companies. 
It  is  not  claimed  by  the  licensee  that  the  COST  to  the  merg¬ 
ing  corporations  of  the  assets  listed  on  the  opening  entry 
was  $9,975,000.00  but  that  this  figure  was  based  on  that 
portion  of  the  merger  agreement  which  reads  as  follows: 

Each  of  the  said  corporations,  parties  hereto,  having 
acquired  property  and  assets,  the  reasonable  value  of 
which  now  exceeds  the  par  value  of  the  capital  stock  of 
said  companies,  it  is  agreed  that  there  shall  be  issued  to 
the  stockholders  of  the  Alabama  Power  Company,  or  their 
nominees,  70,000  shares;  to  the  stockholders  of  the  Alabama 
Electric  Company,  or  their  nominees,  20,000  shares ;  to  the 
stockholders  of  the  "Wetumpka  Power  Company,  or  their 
nominees,  '7,500  shares;  to  the  stockholders  of  Alabama 
Power  &  Electric  Company,  or  their  nominees,  250  shares, 
and  to  the  stockholders  of  the  Alabama  Power  Development 
Company,  or  their  nominees,  2,000  shares  of  the  stock  of 
the  consolidated  corporation,  in  lieu  of  and  in  exchange  and 
payment  for  the  shares  of  stock  in  said  companies  now 
issued  and  outstanding;  and  upon  the  surrender  to  the 
consolidated  corporation  of  the  shares  held  by  any  stock¬ 
holder  in  either  of  said  companies,  there  shall  be  issued 
to  him  or  to  his  nominee,  such  number  of  the  shares  of 
stock  of  the  consolidated  corporation  so  agreed  to  be  issued 
to  the  stockholders  of  such  company  as  the  number  of 
shares  so  owned  and  surrendered  by  him  bears  to  the  total 
number  of  shares  of  stock  of  such  company  now  issued  and 
outstanding. 

255  It  is  further  agreed  that  the  shares  of  the  stock 
of  said  companies,  parties  hereto,  and  the  property 
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and  assets  owned  by  each  of  said  companies,  is  J  of  value 
equal  to  the  par  value  of  the  shares  of  the  stocfk  of  the 
consolidated  corporation  to  be  issued  to  them,  is  herein 
provided;  and  it  is  further  agreed  that  each  ajid  every 
stockholder  of  all  of  said  companies  shall  accept  sajid  shares 
of  stock  of  the  consolidated  corporation  as  the  reasonable 
value  of  the  stock  of  the  said  companies,  parties  ijereto. 

14.  A  joint  examination  by  representatives  of  the  Fed¬ 
eral  Power  Commission  and  the  Alabama  Public  Service 
Commission  of  the  accounts  for  the  Mitchell  Dam  project 
was  completed  about  March  11,  1927.  The  records  show 
that  construction  work  was  actively  commenced  about 
August  1,  1921,  and  the  Initial  Statement  of  Actual  Legiti¬ 
mate  Investment  in  the  project  shows  that  the  project  was 
placed  in  operation  under  the  license  on  August  13,  1923. 

15.  The  joint  examination  of  the  accounts  showed  that 
the  charges  to  the  project  fixed-capital  account^  of  Ala¬ 
bama  Power  Company  originated  from  the  following 
sources : 

(a)  From  the  general  accounts  of  Alabama  Power  Co. 
direct  to  project  accounts. 

(b)  From  general  accounts  of  Alabama  Power  Co.  by 
journal  to  accounts  of  Dixie  Construction  Co. 

(c)  From  General  Administration  Account  of  j  Alabama 
Power  Co.  to  General  Administration  (or  Genera}  Expense 
Account)  of  Dixie  Construction  Co.,  by  Journal. 

(d)  From  bills  made  to  Alabama  Power  Cci.,  billing 

altered  to  read  to  Dixie  Construction  Co.  and  sdnt  to  the 
Dixie  Construction  Co.  for  payment  and  accounted  for  as 
if  the  expenditure  had  originally  been  incurred  by  the 
Dixie  Co.  ‘  | 

(e)  From  the  general  accounts  of  Dixie  Construction  C'o. 
covering  expenditures  made  for  services,  materials  and 
labor. 

(f)  From  General  Administration  (or  General  Expense) 
Account  of  Dixie  Construction  Co. 

16.  The  joint  examination  also  disclosed  many  question¬ 
able  charges  to  the  construction  accounts  such  as  the 

following: 

256  A  single  item  of  $3,500,000.00  shown  as  * 4 Fixed 
Capital  not  Classified  by  Prescribed  Accounts”  sup¬ 
ported  by  evidence  of  but  about  $6,000.00  actually  ex¬ 
pended. 
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Dedication  expenses  of  Mitchell  Dam  which  included 
chartering  of  special  trains,  barbecue  and  entertainment  of 
several  hundred  people,  $4,245.90. 

Payments  to  H.  J.  Pierce,  J.  T.  Newcomb  and  C.  A.  Beas¬ 
ley  of  many  thousands  of  dollars  for  services  and  expenses 
in  Washington  during  the  pending  of  legislation  resulting 
in  the  enactment  of  the  Federal  Water  Power  Act  and 
thereafter. 

Duplicate  charges  for  purchase  of  lands  and  services 
approximating  $20,000.00. 

Expenses  of  regular  annual  meeting  of  Alabama  Power 
Co.  surgeons,  $1,202.59. 

Traveling  expenses  of  officials  to  and  from  Washington 
and  New  York  City  approximating  $17,000.00  a  consider¬ 
able  portion  of  which  was  in  connection  with  financing  and 
inter-company  operating  business. 

Transfers  of  equipment  to  the  job  at  more  than  reason¬ 
able  market  value,  and  from  the  job  at  less  than  reasonable 
market  value,  thereby  inflating  project  cost. 

Valuation  expenses  of  Lockwood,  Green  &  Co.,  $936.51. 

No  credit  given  to  project  for  75,672,600  K.W.  of  elec¬ 
trical  energy  generated  during  the  construction  period 
which  was  sold  by  the  licensee  to  the  public  through  its 
various  transmission  lines  and  distribution  svstems,  having 
an  estimated  sale  price  of  over  $300,000.00. 

Services  of  Alabama  Traction  Light  &  Power  Co.  (Ltd.) 
(the  holding  company  for  Alabama  Power  Co.)  approxi¬ 
mating  $117,000.00. 

257  New  York  Office  salaries  and  expenses  of  Dixie 
Construction  Co.,  approximately  $5,000.00. 

Account  known  as  “R.  M.  MacLetchie  Agent  Account” 
with  no  details  approximating  $36,000.00. 

17.  The  General  Administration  Account  of  Alabama 
Power  Company  and  the  same  account  of  Dixie  Construc¬ 
tion  Company,  referred  to  in  (c)  and  (f)  of  paragraph  15 
above,  require  considerable  explanation  for  a  clear  under- 
standingof  their  working  and  application.  The  General 
Administration  Account  of  Alabama  Power  Company  was 
composed  of  about  18  subdivisions.  Percentages  ranging 
from  1.38  per  cent  to  95  per  cent  were  taken  monthly  on 
about  thirteen  of  the  subdivisions  and  transferred  to  the 
General  Administration  Account  of  Dixie  Construction 
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Company.  (The  percentages  so  taken  varied  on  [the  same 
subdivisions  at  different  months.)  The  total  of  such  trans- 
fers  during  the  construction  period  of  the  Mitchell  Dam 
was  $530,340.33  (which  was  23.78  per  cent  of  the  total  of 
the  18  subdivisions  of  Alabama  Power  Company ’s  Gen¬ 
eral  Administration  Account.)  By  this  methodj  of  han¬ 
dling  in  the  accounts  the  nature  and  identity  of  th£  original 
charge  was  completely  lost.  Attention  may  also  be  called 
to  the  fact  that  the  General  Administration  Account  of 
Alabama  Power  Company  is  an  operating-expense  account 
and  NOT  a  fixed-capital  account. 

18.  Dixie  Construction  Company  impressed  this  $530,- 
340.33  of  Alabama  Power  Company  operating  expenses  on 
its  construction  accounts  as  General  Administration  and 
added  $679,810.62  to  it,  making  a  total  in  the  account  for  the 
construction  period  of  $1,210,150.95. 

19.  At  the  end  of  each  month  the  actual  constriction  ex¬ 
penditures  shown  by  the  Dixie  Construction  Company’s 
books  were  increased  by  certain  percentages  (varying  from 
3  to  15  per  cent  at  different  times)  and  the  total  resulting 
additions  to  construction  accounts  were  credited  to  its 
General  Administration  Account.  An  analysis  bf  the  ac¬ 
count  by  monthly  balances  developed  that  in  October,  1922, 
it  had  a  CREDIT  balance  of  $163,685.02,  the  result  of  the 
system  employed  being  that  on  that  date  the  various  fixed- 
capital  accounts  of  Alabama  Power  Company  | including 
the  Mitchell  Dam  project)  had  included  in  them  an  abso¬ 
lutely  fictitious  charge  of  $163,685.02. 

258  20.  About  the  middle  of  March,  1927,  a  conference 

was  held  in  Birmingham,  Ala.,  between  representa¬ 
tives  of  the  two  commissions  making  the  joint  examination 
and  the  licensee,  at  which  time  these  and  other  itbms  which 
had  been  questioned  numbering  over  200  were  called  to 
the  attention  of  the  licensee  but  its  representatives  refused 
to  make  any  adjustments  or  eliminations. 

21.  The  Alabama  Public  Service  Commission  c^n  its  own 
initiative  held  hearings  at  Montgomery,  Ala.,  on  October 
25,  1928,  Birmingham,  Ala.,  November  21,  1928,  and  at 
Montgomery,  Ala.,  June  11,  1929,  to  determine  [the  legiti¬ 
mate  cost  of  this  project  (Docket  No.  5359.)  As  a  result 
of  these  hearings  Alabama  Power  Company  has,  in  the 
statement  filed  with  the  Federal  Power  Commission  made 
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the  following-  eliminations  and  additions  to  the  project  cost 
as  shown  by  the  accounts  and  records  inspected  at  the  time 
of  the  joint  examination: 

Eliminations  from  and  Additions  to  Accounts  bv  Licensee 

V 


General  Administration  . $143,858.94 

Contractor’s  Fee .  8,328.26 

Nonproject  Lands .  6,413.40 

Duplicate  Land  Charges .  10,598.00 

Dedication  Expenses,  etc .  4,245.90 

Services,  H.  J.  Pierce .  7,000.00 

Services,  J.  T.  Newcomb  .  9,775.50 

Miscellaneous  Items  .  1,733.42 

Services  and  Expenses,  O.  M.  Cros¬ 
by  ... 1  .  686.35 

Services  and  Expenses,  S.  J.  Lloyd  98.04 

Expenses,  Surgeons’  Meeting  ....  1,202.59 

Traveling  Expenses  .  5,895.90 

Valuation  Lockwood,  Greene  &  Co.  936.51 

Services,  W.  J.  Henderson .  375.00 

Services,  Lafleur,  Macdougall,  Mac- 

farlane  &  Barclav .  750.00 

Pavments  to  C.  A.  Beaslev .  657.17 

Duplicate  payment  to  E.  A.  Yates  7,500.00 

Services  of  E.  A.  Yates .  5,000.00 

Overheads  Eliminated .  1,763.89 

259  Transmission  Tower  Deduc¬ 
tion  .  1,537.69 

Energy  Generated  During  Con¬ 
struction  .  216,449.89  $434,806.45 


Additions 

Interest  During  Construction  . . .  .$108,526.79 

Taxes  . .  3,972.23  112,499.02 

Net  Deductions  . . $322,307.43 


22.  The  Initial  Cost  Statement  filed  with  the  Commis¬ 
sion  on  March  29,  1930,  shows  a  total  cost  of  $10,646,056.76, 
of  which  the  following  is  a  general  summary : 


I 
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P.  Co.  I 

Acct.  No.  Classification  Ambunt 


Fixed  Capital  not  classified  by  prescribed 

accounts  . 

300  Clearing  Reservoir  . 

302  Land  in  Perpetuity  . 

306  Malarial  Control  . 

308  Road  Changes  . 

310  Clearing  Dam  and  Power  House  Site 
313  Mass  Concrete  in  Dam . 

315  Reinforced  Concrete-Bridge  Deck 

and  Piers  . 

316  Excavation-Dam,  Earth  . 

318  do.  do.  Rock . 

322  Paving  or  Bank  Control-Dam . 

324  Permanent  Stream  Control  Gates . . 
326  Temporary  do.  do.  do 

328  Unwatering  Dam  and  Power  House 
335  Concrete-Power  House  Substructure 
337  do.  do.  do.  Superstructure 
342  Electrical  Equipment,  Power  House 


344  General 

do. 

do. 

do. 

346  Hydraulic 

do. 

do. 

do. 

348  Shop 

do. 

do. 

do. 

352  Power  House,  Superstructure . 

354  do.  do.  Substation . 

360  Locks  and  Approaches . 

260  366  Buildings,  Permanent  Camp. 

368  Roads,  do.  do. 

372  Power  and  Lighting  System,  Per¬ 
manent  Camp . 

374  Telephone  and  Wireless,  Permanent 

Camp . 

376  Water  and  Sewer,  Permanent  Camp 

384  Engineering  . 

388  General  Administration . 

390  Injuries  and  Damages  . 

392  Insurance  . 

394  Interest  . 

396  Preliminary  Investigations,  etc.  . . . 


i 

$3,500,0(j().00 

63,4|0.93 

282,0^3.56 

32,113.44 

12,2i21.65 

2fe5.16 

1,143,5)43.91 


203 
6,3, 
333,6 


I 

,o|o8. 


17 
[42.95 
18.22 


1,1)01.71 
114,320.92 
33, $39.45 
260,016.85 
912,119.43 

137.861.51 

595.158.51 
133, $54.31 
404, $57.98 

7,  $22.14 
105,700.18 
261,164.08 

50,275.01 

117,{T74.10 

29,p82.47 

8,  ,131.25 

5,1:74.58 
28J899.25 
249j631.75 
411J817.17 
74467.10 
21622.19 


672 

84 


342.33 

222.03 
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398  Suprintendence,  Accounting,  etc.  . .  191,181.72 

399  Fees  to  Dixie  Construction  Co .  183,540.15 

400  Taxes  .  5,073.09 

410  General  Construction  Equipment  . .  9,465.09 

Transmission  Line  No.  1162  .  4,844.70 

do.  do.  do.  1272  .  156,387.41 

Substation  No.  1369  .  13,860.20 

Electric  Energy  Generated  During 

Construction .  ( 216,449.89  )Cr. 


Total  . $10,646,056.76 


23.  Based  upon  information  contained  in  the  account¬ 
ants’  report  and  in  the  files  of  the  Commission,  the  fol¬ 
lowing  eliminations  from  and  additions  to  the  Initial  Cost 
Statement  as  submitted  by  the  licensee  are  proposed  for  the 
reasons  stated: 

Proposed  Eliminations. 

Account  Fixed  Capital  not  Classified  by 
Prescribed  Accounts .  $3,500,000.00 

At  the  time  of  the  merger  of  June  18,  1913,  described  in 
paragraphs  numbered  5,  6,  7,  and  8  above,  Alabama  Power 
Co.  owned  parcels  of  reservoir  land  known  as  numbers  3,  6, 
and  81,  and  Alabama  Power  &  Electric  Co.  owned  parcel 
No.  214.  The  land  account  shows  no  charges  on  account  of 
the  purchase  price  of  these  four  parcels  of  land 
261  and  they  are  believed  to  be  the  only  tangible  basis 
for  this  charge  under  4 ‘Fixed  Capital  not  Classified 
by  Prescribed  Accounts”  amounting  to  $3,500,000.00  which 
it  will  be  Observed  is  exactly  one-half  of  the  par  value  of 
the  stock  ($7,000,000.00)  that  was  issued  in  exchange  (so 
called)  for  $5,000.00  par  value  of  the  same  stock  of  the 
same  corporation — Alabama  Power  Co.  (It  was  really  but 
$5,000.00  par  value  of  stock  and  a  stock  dividend  of  $6,995,- 
000.00). 

The  application  for  license  shows  that  Alabama  Power 
Co.  was  incorporated  December  4,  1906,  and  the  merger 
agreement  of  June  18, 1913,  recited  that  no  new  corporation 
was  thereby  formed. 
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stock  of 
\ie  of  the 


The  license  for  the  project  was  applied  for  by  Alabama 
Power  Company  on  Oct.  23, 1920,  which  application  included 
an  Exhibit  “H”  ( Estimate  of  Cost  of  Initial  Development 
of  the  Project)  which  included  the  following  item:) 

‘ 4  Lands  acquired  or  to  be  acquired,  11,000 

acres,  more  or  less . $1,600, 000.00’  ’ 

The  four  parcels  of  land  above  referred  to  were  owned  by 
the  licensee  when  application  for  license  was  mjide,  and 
the  cost  thereof  is  undoubtedly  included  in  the  $l,6t)0, 000.00 
estimated  total  cost  of  all  lands  necessary  for  the  project. 

Particular  attention  is  invited  to  the  concluding  portion 
of  the  quotation  previously  made  from  the  June  |18,  1913, 
merger  agreement  which  reads : 

“and  it  is  further  agreed  that  each  and  every  stolpk  holder 
of  the  said  companies  shall  accept  said  shares  of 
the  consolidated  corporation  as  the  reasonable  val 
stock  of  said  companies ,  parties  hereto 
which  is  conclusive  evidence  that  this  merger  wa^  nothing 
more  or  less  than  an  exchange  of  certain  stock  certificates 
which  transaction  had  no  more  bearing,  relation  to,  or 
effect  on  the  cost  of  the  assets  owned  by  the  merging  com¬ 
panies  than  a  sale  of  one  or  more  shares  of  any  stock  on  the 
stock  market  would  have  on  the  cost  of  t^ie  assets 
262  owned  by  such  corporation.  In  fact  there  was  no 
sale  of  the  assets  of  these  corporations.  There  is  no 
evidence  of  any  expenditure  in  support  of  this  charge  of 
$3,500,000.00  excepting  the  actual  cost  to  the  merging  com¬ 
panies  of  the  four  parcels  of  land  as  shown  by  tljie  consid¬ 
erations  in  the  deeds  of  conveyance. 

It  is  proposed  to  eliminate  the  unsupported  itbm  of  $3,- 
500,000.00,  and  in  lieu  thereof  to  add  to  the  project  cost  the 
amount  shown  to  have  been  paid  for  the  four  parcels  of 
land  by  the  merging  companies. 

Account  302,  Land  in  Perpetuity  .  $24,311.40 

396,  Preliminary  Investigations . 

398,  Superintendence,  Accounting,  etc 


5,000.00 
908.50 


388,  General  Administration  .  411,817.17 


The  General  Administration  Account  of  Dixie 


$442,037.07 


Construc¬ 


tion  Co.  as  shown  by  the  joint  audit  was  $585,8^6.01.  The 
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licensee  has  eliminated  $143,858.94,  leaving-  in  the  project 
accounts  $442,037.07  but  has  transferred  from  this  total 
left  in  the  project  accounts,  the  amounts  shown  above  in 
accounts  302,  396,  and  398. 

This  General  Administration  Account  of  the  Dixie  Con¬ 
struction  Co.  was  a  suspense  account  which  during  the 
construction  period  of  this  project  amounted  to  $1,210,- 
150.95  and  was  found  to  have  originated  as  follows: 

Certain  different  and  varying  percentages  of  many  of 
the  regular  operating  expense  accounts  of  Alabama  Power 
Co.  amounting  to  a  total  of  $530,340.33  were  transferred  to 
the  General  Administration  Account  of  Dixie  Construction 
Co.,  and  the  remainder  of  the  account  amounting  to  $679,- 
810.62  originated  on  the  books  of  Dixie  Construction  Co. 
A  detailed  analysis  was  made  of  the  charges  transferred  to 
Dixie  Construction  Co.  General  Administration  Account  by 
Alabama  Power  Co.  covering  two  months,  which  indicated 
that  no  part  of  the  charges  so  transferred  were  legitimate 
charges  to  the  General  Administration  Account  of  Dixie 
Construction  Co.  to  which  they  had  been  transferred. 
263  Since  the  same  general  plan  was  followed  in  making 
these  monthly  transfers  from  Alabama  Power  Co. 
to  Dixie  Construction  Co.  during  the  entire  construction 
period  of  Mitchell  Dam,  it  is  believed  that  none  of  the 
charges  transferred  to  the  General  Administration  Account 
of  the  Dixie  Construction  Co.  totaling  $530,340.33  is  a  legi¬ 
timate  charge  to  the  account  to  which  such  charges  were 
transferred. 

A  detailed  analysis  was  also  made  of  all  charges  to  the 
General  Administration  Account  of  Dixie  Construction  Co. 
originating  on  its  own  books,  amounting  to  $679,810.62 
which  showed  but  $364,010.73  to  be  legitimate  charges  to 
the  account.  (For  details  see  Alabama  Commission’s  Ex¬ 
hibit  No.  10,  Docket  No.  5359.)  From  the  foregoing  it  fol¬ 
lows  that  the  total  legitimate  charges  to  ALL  construction 
work  performed  by  Dixie  Construction  Co.  during  the  con¬ 
struction  period  of  Mitchell  Dam  was  $364,010.73  instead 
of  the  $1,210,150.95  shown  by  the  accounts.  The  total  ex¬ 
penditures  for  construction  by  the  Dixie  Construction  Co. 
during  the  period  in  question  was  $10,280,102.31  of  which 
amount  $5,861,481.99  was  made  on  account  of  Mitchell  Dam. 
It  is  therefore  proposed  to  eliminate  the  present  General 
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Administration  charges  of  $442,037.07  and  in  lieu  thereof 
insert  an  addition  to  the  project  cost  of  ....  $5,861,481.99 


$7,160.44 


of  $364,010.73,  which  amounts  to  $207,550.69  .  $10, 2j20, 102.31 

Interest  During  Construction . $672,342.33 

This  item  is  composed  of  three  subdivisions. 

(a)  Computed  on  funds  prior  to  beginning  of 

construction  period  . 

(b)  Computed  on  funds  expended  during  con¬ 
struction  period  at  a  calculated  interest  rate 
of  1%  per  cent  based  upon  bond  interest, 

discount  and  expense,  dividends  on  pre- 
264  ferred  stock,  and  expenses  of  selling 

preferred  stock  .  ^66,194.79 

(c)  Interest  computed  on  the  unexpended  bal¬ 
ances  of  construction  funds  at  7J4  per  cent  ! 
calculated  as  for  (b)  prorated  between 
Mitchell  Dam  and  other  construction  work.  !  98,987.10 


$672,342.33 

Subdivision  (a)  is  eliminated  for  the  reason  tliat  under 
the  Interstate  Commerce  Commision’s  rules,  required  by 
the  Federal  Water  Power  Act  to  be  published  and  promul¬ 
gated  by  the  Commission,  interest  may  be  included  in  the 
net  investment  in  any  project  only  “during  the !  construc¬ 
tion  period  before  the  property  becomes  available  for  ser¬ 
vice’  ’  and  on  “funds  expended  for  construction  purposes.” 
Construction  had  not  started  on  the  project  unti}  after  the 
dates  on  which  this  interest  was  computed.  j 

Subdivisions  (b)  and  (c)  are  eliminated  for  tfbe  reason 
that  the  interest  charge  has  not  been  eomputedi  in  accor¬ 
dance  with  the  Commission’s  accounting  rules  aid  regula¬ 
tions  which  provide  that  this  account  shall  include  the  fol¬ 
lowing  : 

(1)  The  interest  accruing  on  the  part  of  the  interest- 
bearing  debt  representing  the  cost  of  property  chargeable 
to  fixed-capital  accounts  (less  interest,  if  any,  allowed  on 
unexpended  balances.) 

(2)  Such  proportion  of  the  discount  and  expense  on  long¬ 
term  debt  issued  for  construction  purposes  as  U  equitably 
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assignable  to  the  period  between  the  date  of  the  actual  is¬ 
suance  of  securities  and  the  time  when  the  property  ac¬ 
quired  becomes  available  for  service. 

(3)  Reasonable  charges  for  interest  during  the  construc¬ 
tion  period  on  the  licensee’s  own  funds  used  temporarily 
during  such  period  for  construction  purposes. 

Schedule  7  of  the  Initial  Statement  of  Actual  Legitimate 
Investment  in  the  Mitchell  Dam  project^  shows  the 
265  securities  issued  by  the  licensee  during  the  period 
the  licensed  project  was  under  construction.  The 
proceeds  of  these  securities,  consisting  of  bonds,  notes  to 
banks,  and  preferred  stock,  were  used  in  part  to  finance 
the  Mitchell  Dam  project  and  in  part  to  finance  other  con¬ 
struction  and  for  other  purposes.  The  necessary  data  are 
given  for  computing  with  reasonable  accuracy  the  charges 
for  4 ‘ Interest  during  construction”  in  accordance  with  the 
accounting  rules  applicable. 

From  the  data  given  the  interest  cost  elements  outlined 
in  (1),  (2),  and  (3),  above,  would  be  as  follows: 


(1)  On  $8,000  par  value  of  bonds, .  $866.67 

On  6,073,000  do.  672,100.00 

On  4,700,000  do.  110,000.00 

On  bank  loans, . .  35,105.32 

Less  interest  on  unexpended  balances  (Cr.)  56,304.72 

(2)  On  $8,000  par  value  of  bonds .  105.43 

On  6,073,500  do.  57,628.89 

On  4,700,000  do.  11,802.93 

(3)  On  proceeds  of  preferred  stock .  194,826.32 


Total,  all  construction .  1,026,130.84 


The  total  construction  expenditures  when  reduced  to  an 
annual  dollar  basis  was  $12,190,802.69,  of  which  amount 
$7,407,381.05  represented  Mitchell  Dam  and  $4,783,421.64 
represented  all  other  construction,  from  which  it  follows 
that  the  correct  interest  cost  (on  the  basis  of  expenditures, 
shown  in  the  Initial  Cost  Statement)  is  $623,498.08,  which, 
however,  is  subject  to  adjustment  in  case  of  change  in  the 
basic  figures  used  in  the  apportionment. 

It  is  proposed  to  eliminate  the  interest  as  charged  and  to 
set  up  as  an  addition  to  the  project  cost,  $623,498.08,  sub- 
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established. 

Account  396,  Preliminary  Investigations : 


266  (a)  Duplicated  in  Land 

Account . $2,082.29 

(b)  Miscellaneous  Items  .  450.95 

(c)  J.  T.  Newcomb  Services .  4,000.00  j 

(d)  W.  J.  Henderson  Services .  375.00 

(e)  Lafleur,  Macdougal,  Macfarlane  & 

Barclay  Services .  750.00 


-  $7,658.24 

(a)  Alabama  Power  Co.  Journal  voucher  No.  25J34  April 
1925,  transferred  $46,851.01  from  Lock  14  and  Jhincan’s 
Riffle  to  this  project,  $12,680.29  of  which  at  the  daj;e  of  the 
joint  examination  had  no  vouchers  evidencing  the;  original 


expenditures.  This  amount  was  therefore  questioned  in  the 
Alabama  Commission  hearings  and  a  conference  resulting 
from  the  hearings  developed  that  the  entire  amoun ;  of  $12,- 
680.29  had  already  been  included  in  the  project  lanc|  account 
and  it  was  agreed  that  the  duplication  in  this  accouijit  should 
be  eliminated.  However,  in  the  Initial  Cost  Statement  but 
$10,598.00  has  been  eliminated,  leaving  this  duplication  of 
$2,082.29  in  the  project  cost. 

(b)  The  conference  hereinbefore  mentioned  developed 
that  Dixie  Construction  Co.  Journal  Voucher  No.  9042  in¬ 
cluded  improper  charges  amounting  to  $1,965.41  (made  up 


of  bill  for  services  of  J.  T.  Newcomb,  $1,000.00  and  miscel- 
ianeous  items,  $965.41)  which  the  licensee  agreed  to  elimi¬ 
nate  but  in  the  Initial  Cost  Statement  only  $1,5^4.46  has 
been  eliminated,  leaving  $450.95  subject  to  elimination. 

(c)  Services  of  Mr.  J.  T.  Newcomb  on  two  bills,  one 
amounting  to  $1,500.00  and  the  other  to  $2,500.00.  The  Ala¬ 
bama  Commission  questioned  all  charges  to  the  project  on 
account  of  the  services  of  Mr.  Newcomb  and  the  licensee  has 
voluntarily  omitted  $8,775.50  of  such  charges.  The 
267  remaining  $4,000.00  is  eliminated  for  the  reason  that 
no  satisfactory  evidence  has  been  produced  of  the 
nature  and  extent  of  the  services  rendered  by  Mr.  Newcomb 
or  that  the  amounts  paid  him  were  legitimate  charges  to 
construction  of  the  Mitchell  Dam  project. 
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(d)  Mr.  W.  J.  Henderson  rendered  a  bill  for  services 
amounting  to  $750.00  and  in  the  conference  growing  out  of 
the  Alabama  Commission  hearings  the  licensee  agreed  to, 
and  did  omit  one-half  of  this  charge  ($375.00).  It  has  since 
developed  that  at  the  time  the  services  were  performed  Mr. 
Henderson  was  the  Secretary  and  Treasurer  of  Alabama 
Traction  Light  &  Power  Co.  (Ltd.)  (which  was  the  holding 
company  of  Alabama  Power  Co.)  and  was  also  a  director  in 
Alabama  Power  Co.  He  was  therefore  in  effect  an  officer  of 
the  licensee  corporation  when  he  performed  this  incidental 
service  and  the  accounting  rules  and  regulations  state  that 
no  part  of  the  pay  of  such  persons  who  perform  only  inci¬ 
dental  services  in  connection  with  construction  work  shall 
be  included  in  the  project  cost. 

(e)  Lafleur,  Macdougal,  Macfarlane  &  Barclay  was  a  Ca¬ 
nadian  law  firm  and  the  original  bill  presented  to  Alabama 
Power  Co.  was  for  $2,209.06  of  which  amount  $1,500.00  was 
charged  to  the  project  and  $709.06  to  the  Bond  Expense  ac¬ 
count  of  Alabama  Power  Co.,  to  which  account  it  seems  the 
entire  amount  should  have  been  charged.  In  the  conference 
hereinbefore  mentioned  it  was  agreed  to  eliminate  one-half 
of  the  project  charge  ($1,500.00)  or  $750.00.  It  has  since  de¬ 
veloped  that  Mr.  Lawrence  Macfarlane  (assumed  to  be  a 
memberi  of  the  firm  submitting  the  bill)  was  at  the  date  of 
the  service  Vice  President  and  Director  in  the  holding 
company  (Alabama  Traction  Light  &  Power  Co.  Ltd.)  and 
also  a  Director  in  Alabama  Power  Co.  For  the  reasons  set 

forth  in  (d),  above,  it  is  proposed  to  eliminate  the 
268  entire  charge  from  the  project  cost. 

Account  399,  Fees  to  Dixie  Construction  Co.  $183,- 

540.15 

Under  paragraphs  9  to  12  inclusive  hereof,  it  is  plainly 
indicated  that  Dixie  Construction  Co.  was  a  construction  de¬ 
partment  of  Alabama  Power  Co.,  from  which  it  follows  that 
this  fee  paid  to  it  is  not  a  COST  to  Alabama  Power  Co.  but 
is  a  PROFIT  and  should  be  entirely  eliminated. 

Account  400,  Taxes .  910.54 

This  amount  of  the  tax  charge  accrued  prior  to  the  be¬ 
ginning  of  actual  construction  and  is  eliminated  for  the 
reason  that  under  the  provisions  of  section  14  of  the  Federal 
Water  Power  Act  there  may  not  be  included  in  the  net  in- 
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vestment  in  any  project  any  amount  for  lands  in  ^xcess  of 
the  actual  reasonable  cost  thereof  at  the  time  of  acquisition 
by  the  licensee,  and  for  the  further  reason  that  under  the 
Commission’s  accounting  regulations  taxes  chargeable  to 
fixed  capital  are  limited  to  assessments  applicable  to  the 
construction  period. 

Account  410,  General  Construction  Equipment : 


(a)  Truck  Transfer  . .  $1,000.00 

(b)  Steam  Locomotive  Transfer _  5,187.50 

(c)  Electric  Locomotives  Transferred 

(2)  .  4,760.00 

-  10,947.50 

i 

(a)  Dixie  Construction  Co.  Voucher  No.  428,  Mky,  1923, 


transferred  a  truck  from  the  job  to  the  Tallassee  Dam  of 
the  licensee  and  the  correspondence  attached  showed  an 
original  credit  to  the  project  and  a  charge  to  the  Dixie  Con¬ 
struction  Co.  of  $2,500.00  but  that  the  credit  to  Mitchell 
Dam  and  price  to  the  Dixie  Construction  Co.  were  later  re¬ 
duced  to  $1,500.00.  The  original  transfer  price  of  j$2, 500.00 
appears  to  have  been  set  by  Mr.  L.  V.  Branch, |  General 
Superintendent  on  the  job  and  approved  by  Mr.  Cleveland 
and  that  the  reduced  price  was  fixed  by  an  officer  of 
269  the  Dixie  Construction  Co.  which  received  file  benefit 
of  the  reduction.  Under  these  circumstance  s  the  job 
should  be  credited  with  the  reduction  of  $1,000.00  unless  it 
can  conclusively  be  shown  that  the  original  credit  was  too 
high. 

(b)  A  steam  locomotive  was  charged  to  the  job  by  Dixie 
Construction  Co.  Voucher  No.  9,271  of  August  1921,  at  $9,- 
800.00.  Freight  paid  to  the  job  was  $435.77  making  the  total 
cost  $10,235.77.  It  was  used  on  the  job  18  months  and  then 
transferred  to  High  Level,  Alabama,  freight  prepaid,  and  a 
new  set  of  grate  bars  installed,  both  charged  to  thb  Mitchell 
Dam  project.  The  project  was  given  credit  for  but  $3,512.91 
for  this  locomotive.  It  was  a  standard  gauge  locomotive 
and  the  Associated  General  Contractors  of  America  give  an 
estimated  life  on  this  class  of  equipment  of  10 'years  while 
the  depreciation  schedules  of  the  U.  S.  Treasury  Depart¬ 
ment  give  it  an  expected  life  of  11  years.  Taking  tfie  shorter 
of  the  two  estimates — 10  years — it  appears  thkt  the  job 
should  be  credited  with  the  remaining  service  valhe  of  17/20 
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of  the  cost  of  this  locomotive,  amounting  to  $8,700.41.  Since 
the  credit  given  was  but  $3,512.91  there  is  an  additional 
credit  due  the  project  of  $5,187.50. 

(c)  Six  electric  locomotives  were  purchased  for  the  job 
on  Dixie  Construction  Co.  Voucher  No.  312  of  November 
1921,  at  a  cost  of  $5,580.00  each,  f.o.b.  Philadelphia,  Pa.  Two 
of  these  locomotives  were  transferred  to  Alabama  Power 
Co.  in  April  1923,  by  Dixie  Construction  Co.  Voucher  No. 
355  of  April,  1923  (having  been  used  on  the  job  less  than  17 
months),  at  a  credit  of  $1,000.00  each  which  was  later  in¬ 
creased  to  $1,925.00  each.  During  this  time  similar  locomo¬ 
tives  were  rented  for  the  job  at  $75.00  per  month 
270  (See  Dixie  Construction  Co.  Vouchers  190  of  June 
1922,  and  382  of  Aug.  1922).  The  other  four  locomo¬ 
tives  were  used  on  the  job  34  months  each  (twice  as  long 
as  the  first  tvro).  Three  of  the  four  were  sold  to  outside 
concerns  and  one  to  the  Winona  Coal  Co.  (an  affiliate)  at 
$3,000.00  each  which  resulted  in  approximately  $75.00  per 
month  being  charged  to  the  project  for  their  use.  It  is 
therefore  apparent  that  the  job  should  have  been  credited 
with  the  original  cost  of  the  first  two  locomotives  ($11,- 
160.00)  lbss  17  months  rental  at  $150.00  per  month 
($2,550.00)  amounting  to  $8,610.00  whereas,  the  credit  al¬ 
lowed  was  but  $3,850.00  leaving  an  equitable  credit  of 
$4,760.00  due  the  project  cost. 

Electric  Energy  Used  During  Construction  ....$72,788.92 

The  cost  of  a  temporary  transmission  line  and  distribu¬ 
tion  system  for  construction  purposes  was  charged  to  the 
project.  There  was  a  total  of  6,131,547  K.  W.  Hours  of  elec¬ 
trical  energy  transmitted  over  this  temporary  power  line 
and  used  for  construction  purposes.  This  energy  was  sup¬ 
plied  from  the  general  system  of  Alabama  Power  Co.  and 
was  charged  to  the  job  at  an  average  rate  of  1.187c  per 
K.W.H.  making  the  total  charge  of  $72,788.92. 

During  the  construction  period  the  project  produced  and 
delivered  to  the  general  system  of  Alabama  Power  Co.  75,- 
672,600  K.W.H.  which  it  sold  to  the  public.  It  is  obvious 
that  a  K.W.H.  used  on  the  job  is  the  exact  equivalent  of  one 
generated  on  the  job  and  it  is  proposed  to  deduct  the  6,131,- 
547  K.W.H.  used  from  the  75,672,600  K.W.H.  generated  and 
eliminate  this  charge  of  $72,788.92  for  current  used  during 
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the  construction  period  thereby  leaving  69,541,053  to  be 
credited  to  the  project  on  account  of  generation  during  the 
construction  period. 

Electric  Energy  Generated  during  Construction  $61,714.32 
This  amount  is  arrived  at  by  giving  the  project  Credit  for 
69,541,053  K.W.H.  at  4  mills  per  K.W.H.  amounting 
271  to  $278,164.21,  less  credit  given  in  Initial  Cost  State¬ 
ment  of  $216,449.89  leaving  a  net  credit  due;  the  pro¬ 
ject  of  $61,714.32.  | 

The  rate  of  4  mills  per  K.W.H.  is  used  for  the  reason  that 
from  December  1,  to  25,  1925,  inclusive,  Alabama  Power 
Co.  sold  3,898,220  K.W.H.  to  Columbus  Electric  &  Power 
Co.  at  8  mills  per  K.W.H.  at  which  time  the  Columjbus  Elec¬ 
tric  &  Power  Co.  had  a  contract  for  the  sale  of  duijnp  power 
to  Georgia  Railway  &  Power  Co.  at  4  mills  per  K.W.H.; 
and  also  Commission’s  engineering  file  on  project  No.  403 
contains  a  compilation  showing  the  average  cost  (}f  produc¬ 
tion  by  hydro  plants  of  Alabama  Power  Co.  during  1926  as 
3-32/100  mills  per  K.W.H.  in  which  computation  a[n  interest 
cost  of  6.3%  was  used.  It  is  believed  that  the  selling  price 
would  raise  the  interest  factor  of  this  computation  above 
8%  which  is  substituted  in  the  production  cost  computation 
for  the  6.3%  used,  gives  approximately  4  mills  per  K.W.H. 
as  the  average  production  cost  of  hydro  energy  including 
a  return  on  investment.  It  should  also  be  considered  that 
during  the  period  of  this  generation  the  project}  accounts 
were  being  charged  with  interest  at  more  than  7  %  and  they 
should  be  credited  with  at  least  the  cost  of  such  generation. 
Under  these  circumstances  4  mills  per  K.W.H.  is  believed 
to  be  a  reasonable  rate  at  which  this  energy  should  be  cred¬ 
ited  to  the  construction  cost. 

Proposed  Additions 

Account  Organization  Expenses  . $152,814.31 

The  Initial  Cost  Statement  showed  an  expense  of  $251,- 
496.33  on  account  of  selling  46,180  shares  of  no  par  pre¬ 
ferred  stock  and  the  accounting  rules  and  regulations  pro¬ 
vide  that  such  expenses  are  chargeable  to  Organisation  Ex¬ 
pense.  The  average  annual  debt  outstanding  foij  construc¬ 
tion  purposes  (assuming  a  par  value  of  $100.00  for  each 
share  of  preferred  stock)  was  $12,190,802.69,  $7,407,- 
272  381.05  of  which  was  applicable  to  Mitchell  Dam  and 
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equals  $152,814.31.  This  proposed  addition  is  subject 
to  verification  and  approval  of  the  items  giving  to  make  up 
the  total  expense  of  $251,496.33. 

Account  302,  Land  in  perpetuity . $5,833.00 

Parcels  of  reservoir  lands  numbered  3,  6,  81,  and  214  have 
not  been  charged  to  the  project  and  the  deeds  on  which  these 
titles  were  acquired  show  considerations  totaling  this 
amount  which  it  is  proposed  to  substitute  for  the  proposed 
elimination  of  $3,500,000.00  set  up  as  4  4  Fixed  Capital  Not 
Classified  by  Prescribed  Accounts.” 

Account  388,  General  Administration .  270,550.69 

In  the  proposed  eliminations  all  General  Administration 
included  in  the  project  cost  was  proposed  for  elimination 
($442,037.07)  and  it  is  proposed  to  substitute  what  appears 
to  be  the  equitable  charge  for  this  item  arrived  at  as  de¬ 
scribed  under  the  proposed  elimination  of  this  account. 

Account  394,  Interest  During  Construction  ....  623,498.08 
In  the  proposed  eliminations  all  Interest  charged  to  the 
project  was  proposed  for  elimination  and  it  is  proposed  to 
substitute  what  appears  to  be  the  correct  interest  charge 
(subject  to  such  adjustments  as  are  hereafter  made  in  the 
project  cost)  arrived  at  as  described  under  the  proposed 
elimination  of  interest. 

A  summary  of  the  proposed  eliminations  and  additions  to 
the  Initial  Cost  Statement  follows: 

Summary  of  Proposed  Eliminations  and  Additions. 


Proposed  Eliminations: 

Fixed  Capital  not  classified  by  prescribed 

accounts .  $3,500,000.00 

Account  388,  General  Administration -  442,037.07 

Account  394,  Interest .  672,342.33 

Account  396,  Preliminary  Investigations  .  7,658.24 

Account  399,  Fee  to  Dixie  Construction  Co.  183,540.15 

Account  400,  Taxes .  910.54 

273  Account  410,  Construction  Equipment  10,947.50 

Electrical  Energy  used  during  con¬ 
struction  .  72,788.92 

Electrical  Energy  generated  during  con¬ 
struction  .  61,714.32 


Total  Proposed  Eliminations .  $4,951,939.07 
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Proposed  Additions : 

Account  Organization  Expense  . 

Account  302,  Land  in  perpetuity . 

Account  388,  General  Administration  . . . 
Account  394,  Interest  (Subject  to  adjust¬ 
ment)  . 


$]|52, 814.31 
5,883.00 
^07,550.69 

023,498.08 


Total  Proposed  Additions .  $4)89,746.08 


Net  Proposed  Elimination  (Subject  to  in¬ 
terest  adjustment)  .  $3,962,192.99 


Total  investment  in  project  as  claimed  by 

licensee  .  $10,^46,056.76 

Net  eliminations  as  above  .  3,962,192.99 


Amount  recommended  for  approval  by  the 
Commission  as  representing  the  actual 
legitimate  investment  in  the  project  as  at 
December  31,  1925,  subject  to  adjustment 
as  above  set  forth .  $6,^83,863.77 

WILLIAM  V.  KING 

Chief  Accountant , 

(Signed)  HAROLD  TOMLIN 

Examiner  of  Accounts. 
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274  Exhibit  J,  Cont’d. 

Ala.-Ga.  No.  82 

Exhibit  “A" 

Alabama  Power  Co. 

CORPORATE 

RELATIONS 

Sheet  #1 

SHOWING 

INTERLOCKING 

OFFICERS  AND 

DIRECTORS 

Alabama  Traction, 

Name 

Alabama 

Light  &  Power 

Dixie  Con- 

Power  Co. 

Co.,  Ltd. 

struction  Co. 

1906 

W.  P.  Lay  President 

O.  R.  Hood  Vice  President 

Earl  Lay  Sec.  &  Treas. 

1912 

James  Mitchell  Stockholder 

Thomas  W.  Martin  1 1 

Frederick  S.  Ruth  11 

Lawrence  Macfarlane 

James  G.  Cartwright 
W.  J.  Henderson 

Frank  S.  Washburn 
O.  G.  Thurlow  Designing  Eng. 

(P-186  Testi¬ 
mony) 

1913 

(From  Moody's  Manual  of  Railroads  and  Corporation  Securities,  1914) 


Frank  S.  Washburn 

President  & 
Director 

Director 

James  Mitchell 

Vice  Pres.  & 

President  & 

Director 

Director 

J.  W.  Worthington 

Vice  Pres.  & 
Director 

F.  H.  Chamberlain 

General  Manager 

Thomas  W.  Martin 

Gen.  Counsel  & 
Director 

Wiley  Alford 

Sec.  &  Treas. 

W.  E.  Mitchell 

Operating 

Manager 

0.  G.  Thurlow 

Designing 

Engineer 

Theodore  Swan 

Sales  Manager 

W.  R.  Hall 

Mgr.  Talladega 
Oper. 

L.  W.  Jackson 

Aud.  Talladega 
Oper. 

Director 

F.  M.  Edgar 

Director 

Frederick  S.  Ruth 

Director 

W.  P.  Lay 

Director 

James  G.  Cartwright 

Secretary 

President  & 
Director 

Director 
Vice  Pres.  & 
Director 
Secretary 
Asst.  Sec.  & 
Director 
Director 
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Alabama  Power  Co.  Sheet  #2 

CORPORATE  RELATIONS 

SHOWING  INTERLOCKING  OFFICERS  AND  DIRECTORS 


Name 


Alabama 
Power  Co. 


Alabama  Traction,  •  L, 

c^LtdPo"er  ■£“*»<* 


Co.,  Ltd. 
(a) 


(b)  (c) 


W.  J.  Henderson 

Asst.  Sec.  & 

Director 

0.  G.  Thurlow 

Chief  Engineer 

(P-1S6  Testimony) 

1918 

James  Mitchell 

Pres.  &  Director 

Director 

Thomas  W.  Martin 

Gen.  Counsel  & 

Director 

Director 

W.  J.  Henderson 

Asst,  to  Pres. 

Sec.,  Treas.  & 

&  Director 

Director 

W.  N.  Walmsley 

Gen.  Manager 

Wiley  Alford 

Sec.  &  Treas. 

Harold  S.  Swan 

Asst.  Sec.,  Asst. 

Asst.  Sec.,  Asst. 

Treas.  & 

Treas.  & 

Director 

Director 

M.  P.  Randall 

Asst.  Sec. 

Sec., 

Treas.  & 

Di] 

•ector 

G.  M.  Dahl 

Director 

Director 

Geo.  E.  Claflin 

Director 

Director 

W.  H.  Hassinger 

Director 

Director 

Lawrence  Macfarlane 

Vice  Pres.  & 

Director 

James  G.  Cartwright 

Asst.  Sec.,  Asst. 

Treas.  & 

Director 

E.  Mackey  Edgar 

Director 

John  B.  White 

Director 

Norman  H.  Davis 

Director 

Walter  M.  Hood. 

President  & 

Director 

C.  A.  Bingham 

Vice 

Pres.  & 

Di: 

•ector 

0.  G.  Thurlow 

Chief  Eng. 

Vice 

Pres.  & 

(P-186  Testimony) 

Di: 

•ector 

L.  N.  Means 

Sec., 

Treas.  & 

Director 

(a)  From  Moody’s  Manual  of  Railroads  and  Corporation  Securities, 
1919. 

(b)  From  Respondents  Exhibit  No.  2,  Alabama  Commission  Docket  No. 


8  shares 
1  share 
1  share 


(c)  Stockholders: 


Walter  M.  Hood 
C.  A.  Bingham 
M.  P.  Randell 


Total 


10  shares 
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Alabama  Power  Co.  Sheet  #3 

CORPORATE  RELATIONS 

SHOWING  INTERLOCKING  OFFICERS  AND  DIRECTORS 


Name 


Alabama 
Power  Co. 
(a) 


Alabama  Traction, 
Light  &  Power 
Co.,  Ltd. 

(a) 


Dixie  Con¬ 
struction  Co. 
(b)  (c) 


1921 


Thomas  W.  Martin 

President  & 

President  & 

President  & 

Director 

Director 

Director 

W.  N.  Walmsley 

Vice  Pres.,  Gen. 

Vice  Pres.  & 

R.  A.  Mitchell 

Mgr.  &  Director 
Vice  Pres.  & 

Director 
Vice  Pres.  & 

W.  E.  Mitchell 

R.  M.  MacLetchie 

Director 

Asst.  Gen. 

Manager 

Treasurer 

Director 

Treasurer 

Lamar  Aldridge 

Secretary 

Secretary 

N.  H.  Hassinger 

Director 

Director 

G.  M.  Dahl 

Director 

Director 

S.  Z.  Mitchell 

Director 

Director 

C.  E.  Groesbeck 

Director 

Director 

H.  S.  Swan 

Director 

Director 

Lawrence  Maefarlane 

Director 

Vice  Pres.  & 

W.  J.  Henderson 

Director 

Director 

Sec.,  Treas.  & 

W.  H.  W eatherly 

R.  M.  Hobbie 

F.  M.  Moody 

James  G.  Cartwright 

Director 

Director 

Director 

Director 

Asst.  Sec.,  Asst. 

Treas.  &  Director 

Edw.  Mackay  Edgar 
John  B.  White 

Niel  A.  Weathers 

0.  G.  Thurlow 

Ch.  Eng.— P-227 

Director 

Director 

Director 

Vice  Pres.  & 

Testimony 

Director 

(a)  From  Poor’s  &  Moody’s  Manual,  1923. 

(b)  From  Respondents  Exhibit  No.  2,  Alabama  Commission  Docket  No. 
5359 

(c)  Stockholders,  1920:  Stockholders,  1921: 


W.  M.  Hood 

8  shares 

R.  A.  Mitchell 

7  shares 

0.  G.  Thurlow 

1  share 

IT.  M.  Walmsley 

1  share 

L.  N.  Means 

1  share 

0.  G.  Thurlow 

1  share 

Ala.  Pr.  Co. 

740  shares 

Thos.  W.  Martin 

1  share 

Ala.  Power  Co. 

740  shares 

Total 

750  shares 

Total 

750  shares 
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Exhibit  “B” 
Sheet  #1 


277  State  of  Alabama, 

* 

Jefferson  County 

AGREEMENT  made  this  the  30th  day  of  January,  1919, 
between  Alabama  Power  Company,  a  corporation  organ¬ 
ized  and  existing  under  the  laws  of  the  State  of  Alabama, 


herein  called  the  Power  Company,  and  Dixie  Construction 
Company,  a  corporation  organized  and  existing  under  the 
laws  of  the  State  of  Delaware,  herein  called  th^  Construc¬ 
tion  Company. 

1.  The  Power  Company  does  hereby  employ  the  Con¬ 
struction  Company  to  design  and/or  construct 1  such  work 
for  the  Power  Company  as  may  be  turned  overjto  it  from 
time  to  time  together  with  the  necessary  engineering  for 


such  work. 


2.  The  particular  work  to  be  done  by  the  Construction 
Company  from  time  to  time  shall  be  designated  by  the 
Power  Company  in  requisitions  on  or  letters  addressed  to 
the  Construction  Company,  the  acceptance  of  which  by  the 
Construction  Company  shall  be  noted  thereon  for  which  the 
Power  Company  agrees  to  pay  the  Constructor.  Company 
a  sum  equal  to  the  total  cost  of  such  work  including  engi¬ 
neering  expense  and  salaries,  office  and  incidental  expenses, 
labor,  material,  overhead  and  traveling  expenses  plus  the 
following  respective  percentages  of  such  total  c^st  of  such 
work,  namely: 

On  the  first  $100,000  of  cost  4  pet  cent 

On  the  next  $700,000  of  cost  3Yo  do. 

All  in  excess  of  $800,000  of  cost  3  do. 

3.  The  Power  Company  shall  advance  to  the  Construc¬ 
tion  Company  at  the  commencement  of  any  new  w^ork  such 
moneys  as  may  be  necessary  to  carry  forward  such  work  to 
be  used  by  the  Construction  Company  as  a  contingent  fund 
and  shall  reimburse  the  same  upon  receipt  ofj  vouchers 
from  the  Construction  Company  covering  expenditures  on 
said  work  from  said  fund. 

4.  The  Construction  Company  shall  employ  all  labor  and 
the  Power  Company  agrees  to  advance  to  the  Construction 
Company  upon  demand  from  time  to  time  such  sums  of 
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money  as  may  be  specified  to  cover  maturing  pay  rolls  or 
bills  for  apparatus  and  materials  (other  than  materials  fur¬ 
nished  by  the  Power  Company)  that  may  be  purchased  by 
the  Construction  Company,  all  of  which  will  be  accounted 
for  by  delivering  to  the  Power  Company  vouchers  therefor 
as  soon  as  'practicable  after  each  such  advance  is  made. 

5.  The  Construction  Company  shall  organize  and 
278  maintain  (the  expense  thereof  to  be  included  in  the 
above-mentioned  cost)  a  complete  system  of  account¬ 
ing  for  each  particular  job  designed  and/or  constructed  un¬ 
der  this  contract  and  will  render  monthly  statements  of 
receipts  and  expenditures,  and  the  books  shall  at  all  times 
be  open  to  the  examination  of  the  Power  Company. 

6.  The  term  ‘ 4  overhead  expense  ’  ’  as  used  in  this  contract 
covers  the  overhead  expense  of  the  Construction  Com¬ 
pany’s  Birmingham  office,  including  time  of  its  executive 
officers  and  of  its  chief  engineer  and  chief  draftsman  while 
actually  employed  on  the  work  in  question. 

7.  It  is  agreed  that  settlements  and  payments  shall  be 
made  by  the  Power  Company  to  the  Construction  Company 
on  or  before  the  10th  day  of  each  month  for  services  ren¬ 
dered  during  the  preceding  month. 

8.  This  agreement  may  be  canceled  on  thirty  days’  writ¬ 
ten  notice  by  either  party. 

9.  It  is  further  understood  and  agreed  that  the  Construc¬ 
tion  Company  shall  not  assign,  transfer  or  otherwise  dis¬ 
pose  of  this  contract  or  its  right,  title  or  interest  in  or  to 
the  same  or  any  part  thereof  or  of  any  moneys  to  become 
due  hereunder  without  the  previous  consent  in  writing  of 
the  Power  Company  endorsed  thereon  and  hereto  attached; 
and  if  the  Construction  Company  shall  without  such  previ¬ 
ous  written  consent  undertake  so  to  assign,  transfer,  convey, 
sublet  or  otherwise  dispose  of  this  contract  or  its  right,  title 
and  interest  therein,  or  any  moneys  to  become  due  under 
this  contract  to  another  person,  firm  or  corporation,  this 
contract  may,  at  the  option  of  the  Power  Company,  be  re¬ 
voked  and  annulled,  and  the  Power  Company  shall  there¬ 
upon  be  relieved  and  discharged  from  any  and  all  liability 
and  obligations  growing  out  of  the  same  to  the  Construc¬ 
tion  Company  and  to  its  assignee  of  transferee. 

10.  If  any  work  to  be  done  under  this  contract  is  aban¬ 
doned  by1  the  Construction  Company,  or  if  this  contract, 
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shall  be  assigned  without  the  written  consent  of  the  Power 
Company  as  herein  set  out,  or  if  at  any  time  the  General 
Manager  of  the  Power  Company  shall  be  of  the  opinjon  and 
so  certifies  in  writing  that  the  performance  of  the  work  is 
unnecessarily  or  unreasonably  delayed,  or  that  the  Con¬ 
struction  Company  is  violating  any  of  the  conditions  of  this 
contract,  or  has  not  installed  or  properly  maintained  an 
adequate  construction  equipment,  or  is  executing  the  work 
in  bad  faith,  (or  is  not  complying  with  instructions  of  the 
Chief  Engineer  of  the  Power  Company),  or  if  the  work  is 
not  fully  completed  within  the  time  fixed  for  its  completion, 
the  Company  may,  at  its  option,  notify  the  Cpnstruc- 
279  tion  Company  to  discontinue  all  the  work,  or  a^iy  part 
thereof,  by  a  written  notice  to  be  served  ubon  the 
Construction  Company  at  its  principal  place  of  business  in 
this  State,  and  take  possession  of  the  entire  equipment  of 
the  Construction  Company,  or  any  portion  thereof  and  use 
same  in  the  completion  of  said  work  without  rent,  and  may 
proceed  to  complete  the  contract  in  such  manner  as!  it  may 
deem  advisable  by  contract  or  otherwise  and  may  use  such 
equipment  as  it  may  find  upon  the  work,  and  may  procure 
other  equipment  for  the  completion  of  same,  and  the  Con¬ 
struction  Company  shall  pay  to  the  Power  Company  the 
extra  cost  and  expense  incurred  by  the  Power  Comjpany  in 
obtaining  said  additional  equipment  and  of  completing  the 
work  hereunder.  The  Power  Company  may  apply  any 
money  which  would  otherwise  be  due  the  Construction  Com¬ 
pany  to  the  extent  which  the  General  Manager  of  thd  Power 
Company  may  determine  to  defray  all  or  any  part  of  the 
extra  cost  and  expense  to  the  Power  Company.  Such  ex¬ 
tra  cost  and  expense  so  incurred  by  the  Power  Cbmpany 
shall  be  certified  by  the  General  Manager  of  the  Power 
Company  whose  certificates  shall  be  final  and  conclusive  on 
the  parties.  If  only  a  particular  part  of  the  work  hereun¬ 
der  is  taken  over  and  carried  on  by  the  Power  Compiany,  by 
contract  or  otherwise,  under  the  provision  of  this  clause  of 
the  contract,  the  Construction  Company  shall  continue  the 
remainder  of  the  work  in  conformity  with  the  terms  of  this 
contract,  and  in  such  manner  as  in  nowise  to  hinder  or  inter¬ 
fere  with  the  persons  or  workmen  employed  as  above  pro¬ 
vided,  by  the  Power  Company,  by  contract  or  otherwise,  to 
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do  any  part  of  the  work,  or  to  complete  the  same  under  the 
provision  of  this  clause  of  the  contract. 

11.  It  is  further  understood  and  agreed  that  the  Con¬ 
struction  Company  is  an  independent  contractor  for  all  of 
said  work  and  that  it  will  save  and  hold  the  Power  Company 
harmless  against  all  acts  of  its  employees. 

IN  WITNESS  WHEREOF  the  parties  hereto  have  exe¬ 
cuted  this  agreement  in  duplicate  the  day  and  year  first 
above  written. 

ALABAMA  POWER  COMPANY, 

By  Thos.  W.  Martin 

Its  Vice  President 


Attest : 

WILEY  ALFORD 


Secretary  (seal) 

DIXIE  CONSTRUCTION  COMPANY 
By  0.  G.  Thurlow 

Its  Vice  President 


Attest : 


Secretary  (seal) 

Exhibit  J  cont’d 

280  Alabama  Power  Company 
Contract  Order 

Dixie  Construction  Company, 

Birmingham,  Alabama. 

You  are  hereby  authorized  to  perform  the  work  described 
below,  in  accordance  with  and  upon  the  terms  and  condi¬ 
tions  of  that  certain  contract  between  this  company  and 
your  company,  dated  January  30,  1919,  at  an  estimated  cost 
of  $9,429,440. 

Description  of  work : 

All  labor,  materials  and  other  expenditures  in  the  con¬ 
struction  of  Mitchell  Dam,  including  reservoir,  transmis¬ 
sion  line,  etc. 

Time  to  complete:  Two  years  Authorized  Aug.  16,  1921 

Schedule  of  expenditures :  See  Budget 
MONTH  Cash  Material  Material  Total 
Outlay  from  Stores  from  Plant 

********* 


Exhibit  “C” 
M.  D.  I. 
Order  No.  E.  D.  2268 
July  15,  1921 
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Billing  to  Alabama  Power  Co. 

Date  Expenditure  Fee  Total 

Alabama  Power  Company 
By  W.  W.  Walmsley 
Vice  Pres.  &  Gen.  Mgr. 

HW  $-26-21 

Alabama  Power  Company, 

Birmingham,  Ala. 

We  accept  the  above  order  upon  the  terms  and  ujnder  the 
conditions  specified. 

Dixie  Construction  Company 
By  J.  M.  Barry  ! 

Amounts  should  be  entered  in  dollars  only ;  do  not  fise  cents. 

281  And  thereupon,  plaintiff  offered  and  the  Court  re¬ 
ceived  in  evidence  as  Plaintiff’s  Exhibit  K,  a  full,  true 
and  correct  transcript  of  certain  portions  of  the  records  of 
the  Federal  Power  Commission  relating  to  said  Project 
82,  Alabama,  which  transcript  is  in  words  and  figures  as  fol¬ 
lows  : 

Protest 

In  re:  Project  No.  82 — Alabama 
Alabama  Power  Company,  Birmingham,  Alabama 

To  The  Federal  Power  Commission, 

Washington,  D.  C. 

Alabama  Power  Company  of  Birmingham,  Alabama,  de¬ 
sires  to  protest  and  does  protest  the  findings  anfl.  conclu¬ 
sions  set  out  in  the  report  of  May  31,  1930,  entitled  4  4  Pre¬ 
liminary  Accounting  Report  on  Actual  Legitimatb  Invest¬ 
ment  in  Original  Mitchell  Dam  Project  No.  82,  Alabama, 
Alabama  Power  Company,  Licensee,  as  of  December  31, 
1925”,  and  pursuant  to  such  protest  shows  unto  the  Com¬ 
mission  as  follows: 

1.  Alabama  Power  Company,  Birmingham,  Alabama,  is 
the  owner  of  the  Mitchell  Dam  Project  No.  82,  Alabama,  lo¬ 
cated  on  the  Coosa  River,  in  the  State  of  Alabam^. 

2.  On,  to-wit,  March  31,  1930,  Alabama  Power  Company 
filed  with  the  Federal  Power  Commission,  under  the  provi¬ 
sions  of  Section  4,  subsection  (a),  of  the  Federal  Water 
Power  Act  and  Accounting  Bulletin  No.  4  of  said  Commis- 


228 


ALABAMA  POWER  COMPANY  VS. 


sion,  a  statement  entitled  “Initial  Statement  of  Alabama 
Power  Company  to  the  Federal  Power  Commission  Show¬ 
ing  Actual  Legitimate  Investment  in  Project  No.  82  Located 
in  the  State  of  Alabama,  Comprising  a  General  Analysis 
of  Cost  of  Original  Project  as  of  December  31,  1925”. 

3.  Mr.  William  V.  King,  Chief  Accountant,  and  Mr.  Har¬ 
old  Tomlin,  Examiner  of  Accounts,  on,  to-wit,  May  31,  1930, 
made  a  preliminary  accounting  report  on  the  cost  of  said 
project,  in  which  report  they  proposed  that  certain  elimi¬ 
nations  from  and  additions  to  the  amount  claimed  bv  the 

m/ 

licensee  be  made,  such  eliminations  and  additions  being 
summarized  on  pages  24  and  25  of  said  report  as  fol¬ 
lows  : 

282  Summary  of  Proposed  Eliminations  and  Additions 


Proposed  Eliminations : 

Fixed  Capital  not  classified  by  prescribed 
accounts . $3,500,000.00 

Account  388,  General  Administration _  442,037.07 

Account  394,  Interest .  672,342.33 

Account  396,  Preliminary  Investigations  7,658.24 

Account  399,  Fee  to  Dixie  Construction  Co.  183,540.15 

Account  400,  Taxes .  910.54 

Account  410,  Construction  Equipment  . . .  10,947.50 

Electrical  Energy  used  during  construc¬ 
tion  .  72,788.92 

Electrical  Energy  generated  during  con¬ 
struction  . * . . .  61,714.32 


Total  Proposed  Eliminations  .....  $4,951,939.07 

Proposed  Additions: 

Account  Organization  Expense .  $152,814.31 

Account  302,  Land  in  perpetuity .  5,883.00 

Account  388,  General  Administration _  207,550.69 

Account  394,  Interest  (subject  to  adjust¬ 
ment)  .  623,498.08 


$989,746.08 


Net  Proposed  Eliminations  (Subject  to  inter¬ 
est  Adjustment)  .  $3,962,192.99 


.  . 
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(a)  to  modify  or  alter  the  statement  heretofore! 


the  Protestant  with  the  Federal  Power  Commission; 
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(b)  to  take  any  action  on  the  preliminary  accom 
port  of  the  chief  accountant  as  to  the  cost  of  the  pb 
question  which,  in  any  way,  will  be  binding  on  thq  Protes¬ 
tant  as  the  licensee  of  said  project ; 

(c)  to  take  any  action  in  a  proposed  proceediijig  which 
will  be  prejudicial  to  the  rights  of  the  Protestant  as  the  li¬ 
censee  or  in  any  way  change  the  statement  of  the  costs  of 

the  project  as  shown  in  the  statement  heretofore 
283  filed  with  the  Commission  by  the  licensee ; 

(d)  to  make  an  adjudication  and/or  determination 
of  the  actual  legitimate  costs  of  said  project  or  nfiake  any 
finding  or  issue  any  order  based  thereon,  which  will  be  con¬ 
trolling  or  binding  upon  the  Protestant  as  licensee  in  any 
way  or  manner  except  as  provided  in  the  Federal  Water 
Power  Act. 

5.  Said  Alabama  Power  Company  desires  to  protest  and 
does  protest  the  elimination  of  each  and  every  on^  of  said 
items  as  set  out  in  said  report  of  William  V.  King,  Chief 
Accountant,  and  Harold  Tomlin,  Examiner  of  Accounts. 

6.  Said  Protestant  says  that  each  of  said  items  proposed 
to  be  eliminated  is  a  proper  and  legitimate  item  oncost  and 
is  a  part  of  the  net  investment  of  the  licensee  ancj.  Protes¬ 
tant  in  said  Mitchell  Dam  Project  No.  82,  and  each  apd  every 
one  of  said  items  is  a  part  of  the  actual  legitimate  original 
cost  of  said  project  as  defined  and  contemplated  lender  the 
Federal  Water  Power  Act. 

7.  Protestant  has  heretofore  granted  and  hereby  offers 
again  to  grant  to  the  Commission  or  to  its  duly  authorized 
agent  or  agents  free  access  to  such  project,  and  to  all  maps, 
profiles,  contracts,  reports  of  engineers,  account^,  books, 
records,  and  all  other  papers  and  documents  relating  to  the 
actual  legitimate  cost  of  construction  of  said  project. 

Wherefore,  the  premises  considered,  Protestant,  Alabama 
Power  Company,  prays  that  it  may  have  a  hearing  jupon  the 
matters  and  things  herein  complained  of ;  that  sucli  hearing 
is  necessary  and  desirable ;  that  when  the  date  of  sfich  hear- 
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ing  shall  have  been  fixed  that  Protestant,  Alabama  Power 
Company,  be  given  due  notice  thereof. 


i 

i 


Respectfully  submitted, 

C.  A.  BINGHAM 

20  Pine  St.,  New  York,  N.  Y. 


MARTIN,  THOMPSON  &  McWHORTER 
600  N.  18th  St.,  Birmingham,  Ala. 


C.  A.  BEASLEY 

304  National  Savings  &  Trust  Bldg., 
Washington,  D.  C. 

284  And  thereupon,  plaintiff  offered  and  the  Court  re¬ 
ceived  in  evidence  as  Plaintiff’s  Exhibit  L,  a  full,  true 
and  correct  transcript  of  certain  portions  of  the  records  of 
the  Federal  Power  Commission  relating  to  said  Project  82, 
Alabama,  which  transcript  is  in  words  and  figures  as  fol¬ 
lows  : 

Before  The  Federal  Power  Commission 
(Stipulation  dated  December  7,  1931). 


In  re : 


'Project  #82, 

'  Mitchell  Dam  Development, 
Alabama  Power  Company,  Licensee. 


Stipulation  re:  Costs  of  Construction 


In  connection  with  the  determination  by  the  Commis¬ 
sioner  under  the  Federal  Water  Power  Act  of  June  10, 1920, 
as  amended,  of  the  actual  legitimate  cost  of  the  above  en¬ 
titled  project,  as  of  December  31,  1925,  upon  the  Licensee’s 
claim,  the  Preliminary  Accounting  Report  (hereinafter  cited 
as  P.A.R.),  and  the  Licensee’s  protest  thereto,  all  herein¬ 
before  filed : 

It  is  stipulated  and  agreed  by  and  between  the  Solicitor 
for  the  Commission,  and  the  Licensee,  subject  to  the  Com¬ 
mission’s  approval  and  ratification,  or  to  its  other  deter¬ 
mination  of  any  questions  of  law  or  of  fact  involved,  as  fol¬ 
lows  : 

I.  As  to  all  costs  of  the  above  entitled  project  as  of  De¬ 
cember  31,  1925,  which  Licensee  has  heretofore  claimed  in 
claims  duly  filed  with  Commission,  on  or  before  March  29, 
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1930,  and  which  were  not  recommended  for  susp< 
disallowance  in  said  Preliminary  Accounting  Report,  it  is 
agreed  that  the  same  represent  costs  and  expenditures  nec¬ 
essary  and  proper  to  the  construction  of  the  above!  entitled 
project. 

II.  As  to  items  of  such  cost  which  are  recommended  for 
suspension,  disallowance,  or  elimination  in  the  aforesaid 
Preliminary  Accounting  Report: 

1.  It  is  agreed  that  the  same  may  be  disposed  of  |as  below 
indicated  with  reference  to  such  items  respectively. 

2.  It  is  agreed  that  any  facts  below  stated  with  Reference 
to  such  items  respectively  are  and  may  be  takeij  as  true 
for  the  purpose  of  any  determination  by  the  Commission, 
or  by  a  court  of  competent  jurisdiction,  of  any  of  the  ques¬ 
tions  of  law  or  of  fact  involved  in  the  d'e termination 

285  of  the  actual  legitimate  cost  of  the  above  entitled 
project. 

3.  It  is  also  agreed  that  where  statements  of  particular 
persons  or  the  content  of  documents  or  other  writings  are 
below  set  forth,  the  same  may  be  taken  and  accepted  as  the 
substance  and  effect  of  such  documents  or  parts  of  docu¬ 
ments  as  respectively  indicated,  and  of  the  testimony  which 
such  persons  respectively  would  give,  if  called,  sworn  and 
examined  herein. 

4.  It  is  also  agreed  that  the  parties  to  this  stipulation  re¬ 
serve  any  and  all  objections  to  any  of  the  evidence  referred 
to  in  said  paragraphs  2  and  3  above,  to  which  they  may  be 
entitled  on  the  ground  of  irrelevancy,  immateriality,  or  in¬ 
competency. 

III.  Where  reference  is  hereinafter  made  to  statements 
or  explanations  made,  or  documents  or  other  writings  fur¬ 
nished,  the  same  were  done  at  an  oral  conference  held  in 
the  offices  of  the  Federal  Power  Commission  at  Washington, 


D.  C.,  beginning  November  30,  1931,  at  which  the 
were  present: 


following 
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P.  W.  Turner,  of  Birmingham,  Ala. 
C.  A.  Bingham,  New  York  City 
W.  L.  Martin,  Birmingham,  Alabama 
C.  A.  Beasley,  Washington,  D.  C. 
Walter  Bouldin,  Birmingham,  Ala. 


Counsel  for 
Licensee. 


J.  W.  Muir,  Accountant 
Lamar  Aldridge,  Treasurer 
0.  G.  Thurlow,  Engineer 
J.  M.  Barry,  Vice  Pres,  and  Engr. 
Howard  Duryea,  Engineer 
Sumpter  Smith,  Engineer 
Carl  James,  Engineer 

H.  B.  Teegarden,  Solicitor 
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I  Of  the  Alabama 
r  Power  Co. 


Of  the  Federal 
>  Power 

Commission. 


TV.  The  items  of  cost  recommended  for  suspension,  dis¬ 
allowance;  or  elimination  in  the  Preliminary  Accounting 
Report  and  the  disposition  and  matters  of  evidence  agreed 
to  with  reference  to  the  same,  respectively,  are  below  set 
forth  with  appropriate  references  to  pages  of  the  Prelimi¬ 
nary  Accounting  Report  where  such  items  are  treated : 

*  1  *  #  *  ■*  *  #  *  * 

Item  6.  Interest  during  construction,  $672,342.33  (P.A.R. 
16). 

The  method  of  computing  the  rate  of  interest  at  which 
interest  i^  calculable  during  the  construction  period,  as  rec¬ 
ommended  in  the  Preliminary  Accounting  Report,  pages  17 
and  18,  is  agreed  upon  as  satisfactory  both  to  the  Commis¬ 
sion  and  to  the  Licensee;  and  the  rate  of  7-1/4  per 
286  cent  per  annum  is  agreed  upon  as  satisfactory  for 
application  to  the  pre-construction  period  in  case  it 
should  be  determined  that  interest  is  allowable  during  that 
period  on  pre-construction  expenditures.  For  the  purposes 
of  the  disposition  of  this  item,  it  is  agreed  that  construction 
of  the  Mitchell  Dam  project  began  August  1,  1921,  and  was 
completed  August  15,  1923.  Final  determination  of  the 
amount  of  interest  to  be  allowed  is  reserved  pending  definite 
determination  of  the  principal  amount  of  construction  cost 
upon  which  it  can  properly  be  computed,  and  of  the  question 
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whether  or  not  interest  is  allowable  on  pre-construction  ex¬ 
penditures  during  the  pre-construction  period. 

#  #  *  *  #  #  #  #j# 

Item  9.  Taxes.  $910.54.  (P.A.R.  20). 

Disposition  of  this  item  is  reserved  for  further  deter¬ 
mination  under  the  law  as  to  the  allowance  of  charges  for 
interest  or  taxes  accruing  during  the  pre-construption  pe¬ 
riod.  It  is  agreed  that  the  above  amount  was  actually  paid 
on  parcels  of  land  included  in  the  Mitchell  Dam  project. 

*  #  #  *  #  *  *  #  |  * 

Item  11.  Electric  energy  used  during  construction,  $72- 
788.92.  (P.A.R.  21). 

Disposition  of  this  item  is  reserved  for  further  deter¬ 
mination  under  the  law  as  to  the  proper  principle  govern¬ 
ing  the  computation  of  the  cost  of  such  energy  as  a  charge 
which  may  properly  be  made  to  the  cost  of  the  construction 
of  the  project.  It  is  agreed  that  a  total  of  6,132,175  k.w.h. 
was  furnished  by  Licensee  from  its  electric  power  system  to 
the  Mitchell  Dam  project  for  use  in  its  construction  ;  that  the 
standard  commercial  rates  which,  during  the  period  involved, 
the  Licensee  was  required  by  the  laws  of  Alabama  to  charge 
one  of  its  customers  for  this  class  of  power  averaged  1.187 
cents  per  k.w.h. ;  that  the  total  cost  to  the  Licensee  of  fur¬ 
nishing  the  above  amount  of  power  to  said  project,  includ¬ 
ing  proper  proportionate  allocations  for  taxes,  depreciation, 
and  interest  on  investment,  as  nearly  as  the  same  may  prac¬ 
ticably  be  determined,  was  an  average  of  1.187  ^ents  per 
k.w.h.,  or  a  total  of  $72,788.92.  j 

It  is  further  agreed  that  the  increment  cost  of  subh  energy 
so  furnished  by  the  Licensee  (that  is,  the  additional  cost 
which  Licensee  incurred  in  preparing  and  standing  ready 
to  furnish  the  energy  to  be  required  in  the  construction  of 
the  project,  and  in  furnishing  such  energy  in  the 
287  above  amount  over  and  above  the  total  cost  which 
Licensee  would  otherwise  have  sustained,  and  ex¬ 
clusive  of  anv  return  on  the  investment  used  and  useful  in 
generating  and  delivering  such  energy)  was,  as  nearly  as 
may  be  practicably  determined,  an  average  of  five  mills  per 
k.  w.  h.,  or  a  total  of  $30,660.88. 

It  is  further  agreed  that  the  cost  of  any  additidnal  plant, 
equipment,  or  other  facilities  especially  required  to  be  in- 
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stalled  or  employed  for  the  purpose  of  furnishing  such  en¬ 
ergy,  has  been  charged  and  allowed  as  a  proper  part  of  the 

cost  of  construction  of  this  project. 

**##**##* 

VI.  It  is  agreed  that  the  disallowances  and  suspensions 
of  cost  items  referred  to  in  the  preliminary  accounting  re¬ 
port  were  recommended  on  the  basis  of  material  then  avail¬ 
able  and  furnished  to  the  Examiner,  and  the  changes  here¬ 
in  agreed  to  are  made  on  the  basis  of  additional  informa¬ 
tion  and  material  since  furnished  and  not  then  available. 
Dated  at  Washington,  D.  C.,  December  7th,  1931. 

(Signed)  H.  B.  TEEGARDEN 
Solicitor . 

(Signed)  P.  W.  TURNER 

Counsel  for  Licensee. 

288  Before  the 

1  Federal  Poiver  Commission 

(Stipulation  dated  April  26,  1932,  and  correction  thereof). 

In  re 

Project  No.  82,  Mitchell  Dam,  Alabama  Power  Company, 

Licensee. 

Stipulation 

Fixed  Capital  Not  Classified  In  Prescribed  Accounts. 

In  connection  with  any  determination  authorized  by  law 
as  to  the  actual  legitimate  original  cost  of  the  above  en¬ 
titled  project  as  of  December  31,  1925,  and  subject  to  the 
Licensee’s  protest  hereby  made  that  the  facts  herein  stipu¬ 
lated,  or  any  theory  to  be  drawn  therefrom,  are  irrelevant 
and  immaterial  to  any  issue  before  the  Commission,  the 
Licensee  by  its  counsel  agrees  with  the  Solicitor  for  the 
Commission,  subject  further  to  the  approval  and  ratifica¬ 
tion  of  the  Commission,  that: 

1. — In  1912,  the  outstanding  capital  stocks  of  the  Alabama 
Power  Company,  Alabama  Power  &  Electric  Company  and 
Wetumpka  Power  Company  were  purchased  and  acquired 
by  Alabama  Traction,  Light  &  Power  Company,  Ltd.,  a 
Canadian  company  (hereinafter  referred  to  as  the  “Trac¬ 
tion  Company”).  The  assets  of  said  Alabama  Power  Com- 
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pany,  Alabama  Power  &  Electric  Company  and  Tfetumpka 
Power  Company  then  consisted  of  properties,  rights  and 
franchises  theretofore  acquired  by  them  over  a  period  of 
years,  including  among  other  things  the  lands  controlling 
water  power  sites  at  Locks  7,  12,  14  and  15  on  the  Coosa 
River  in  the  State  of  Alabama,  essential  to  a  comprehensive 
scheme  of  improvement  and  utilization  for  development 
of  power  and  navigation,  as  shown  on  map  filed  [as  Licen¬ 
see’s  Exhibit  No.  2  at  the  Commission’s  hearing  on  De¬ 
cember  2,  1931;  and  the  rights  and  franchises  for  power 
purposes  to  and  in  the  waters  and  bed  of  said  river,  includ¬ 
ing  those  granted  to  the  said  companies  by  and  under  the 
laws  of  Alabama  by  virtue  of  their  organization  under,  and 
compliance  with,  the  laws  of  said  State,  as  shown  by  the 
record  herein. 

2.  — The  Traction  Company  was  formed  in  the  ^ear  1912 
for  the  purpose,  among  other  things,  of  acquiring  the  shares 
of  stocks  of  the  aofre said  Alabama  companies  and  through 
one  or  more  subsidiary  companies  promoting  the  full 
development  of  the  water  power  of  the  Codsa  River 

between  Lock  7  and  Lock  18  as  shown  on  licensee’s 
289  Exhibits  Numbers  1  and  2 ;  and  the  acquisition  of  the 

stocks  of  said  companies  referred  to  abov0  was  one 
of  a  series  of  transactions  by  which  the  Traction  I  Company 
acquired  control  of  the  said  Alabama  companies  which 
owned  the  aforesaid  properties,  rights  and  franchises  to 
develop  the  water  power  of  the  Coosa  River  between  the 
points  mentioned  in  pursuance  of  a  general  plan  of  de¬ 
velopment. 

3.  — For  such  acquisitions,  the  owners  of  such  stlocks  were 
paid  considerations  consisting  of  $200,000  in  cast  ,  $200,000 
face  value  of  Traction  Company  first  mortgage  5%  bonds 
issued  March  1,  1912,  due  March  1,  1962,  and  $1,2:30,000  par 
value  of  Traction  Company  common  stock;  but  such  con¬ 
siderations  represent  the  purchase  price  of  such  $tock  only 
and  do  not  include  any  other  expenses  that  may  jhave  been 
incurred  by  the  Traction  Company  for  commissions,  or¬ 
ganization,  promotion,  engineering,  legal  or  other  purposes. 

4.  — As  a  more  exact  determination  is  now  impractical,  it 
is  agreed  that  $85  per  $100  face  value  of  said  bonds,  and 
$41  per  $100  par  value  of  said  stocks  (being  the  average 
market  values  of  such  of  said  securities  as  were  sold  during 
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the  year  1912)  was  the  actual  market  value  of  said  securi¬ 
ties  at  the  time  said  purchase  and  acquisition  described  in 
Paragraph  One  were  agreed  upon  and  executed ;  but  the  Li¬ 
censee  expressly  objects  to  the  use  of  such  market  value 
figures  as  determinative  of  the  cost  to  it  of  the  payments 
so  made  in  securities  for  such  properties. 

5.  — Of  the  total  consideration  so  paid,  one-fourth  was  al¬ 
locable  to  the  land  and  water  power  rights  then  owned  by 
Alabama  Power  Company  at  the  Lock  14  site. 

6.  — The  lands  at  Lock  14  owned  by  the  companies  whose 
stock  was  acquired  as  aforesaid  consisted  of  parcels  Nos. 
3,  6,  81  and  214  (see  Preliminary  Accounting  Report,  p.  14). 
These  parcels  of  land  had  been  acquired  by  such  companies 
as  shown  on  sheets  1  and  2  of  Exhibit  4 ‘A”  attached  hereto 
by  deeds  marked  “A3” — “A12”  inclusive. 

The  consideration  expressed  in  said  deeds  shown  on  Ex¬ 
hibit  A  was  the  true  consideration  for  such  deeds,  except  as 
follows : 

“A3” — W.  P.  Lay  and  wife  to  Alabama  Power  Com¬ 
pany,  dated  April  22,  1912. 

“A7” — W.  P.  Lay  and  wife  to  Alabama  Power  Com¬ 
pany,  dated  April  22,  1912. 

The  lands  represented  by  these  two  deeds  were  ac- 
290  quired  by  the  Alabama  Power  Company  for  a  sub¬ 
stantial  consideration,  the  amount  or  character  of 
which  is  unknown  and  unascertainable. 

The  stipulations  of  this  paragraph  are  intended  to  cancel 
and  supersede  the  stipulations  of  the  parties  at  the  Com¬ 
mission’s  hearing  on  December  2,  1931,  as  to  the  actual 
consideration  paid  for  these  lands. 

7.  — At  various  times  in  1912  and  1913,  the  Traction  Com¬ 
pany  caused  to  be  purchased  in  its  behalf  from  Henry 
Horne  and  others  certain  assets  owned  and/or  controlled 
by  him,  for  a  consideration  consisting  in  aggregate  of  $58,- 
500  cash,  $25,000  face  value  of  the  Traction  Company  bonds 
above  described,  and  $99,000  par  value  of  its  said  stock.  A 
more  accurate  determination  being  now  impractical,  it  is 
likewise  agreed  that  $81.62  per  $100  face  value  of  said 
bonds  and  $38.12  per  $100  par  value  of  said  stocks  (being 
the  average  market  value  of  such  of  said  securities  as  were 
sold  during  the  years  1912  and  1913)  were  the  actual  mar¬ 
ket  values  of  said  securities  at  the  time  of  said  acquisitions ; 
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but  the  Licensee  expressly  objects  to  the  use  of  such  market 
value  figures  as  determinative  of  the  cost  to  it  of  the  pay¬ 
ments  so  made  in  securities  for  such  properties.  The  assets 
so  acquired  consisted  of  one  of  the  four  tracts  comprising 
parcel  9,  Mitchell  Dam  project  lands  (which  was  conveyed 
direct  to  the  Alabama  Power  Company. — see  Licensee ’s 
Exhibit  10,  Commission’s  hearing  December  2,  1931);  and 
certain  additional  assets  not  related  to  Mitchell  |Dam,  but 
related  to  the  water  power  site  at  Lock  18.  As  tlie  propor¬ 
tion  is  not  more  exactly  ascertainable,  it  is  agrejed,  solely 
for  the  purpose  hereof,  that  said  additional  assets  consti¬ 
tuted  in  value  at  the  time  two-thirds  of  the  total  assets  so 
acquired. 

8. — This  stipulation  is  concluded  without  prejudice  to 
any  objections  which  have  been,  or  may  hereafter  fee,  raised 
by  either  of  the  parties  to  the  relevancy  or  materiality  of 
any  of  the  matters  of  fact  herein  stipulated  in  efeiy  deter¬ 
mination  by  the  Commission  of  any  questions  of  law  or  fact 
relating  to  the  above  entitled  project. 

Dated  at  New  York,  New  York,  April  26,  1932. 

Martin,  Thompson  &  McWhorter, 

WALTER  BOULDIN, 

Counsel  for  the  Licensee. 

H.  B.  TEEGARDEN, 

Solicitor . 

Exhibit  “A”  to  this  stipulation  is  here  ofeiitted  as 
291  such  Exhibit  is  the  same  as  plaintiff’s  Exhibit  “W” 
reproduced  infra  herein. 


292  Before  the 

Federal  Power  Commission 

In  re: 

Project  #82  Mitchell  Dam,  Alabama  Power  Co.,  Licensee. 

Supplemental  Stipulation 

correcting  stipulation  of  April  26 , 1932. 

In  connection  with  stipulation  re:  4 ‘ Fixed  Capital  Not 
Classified  in  Prescribed  Accounts”  hereinbefore  executed 
April  26,  1932, 
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IT  IS  HEEEBY  FURTHER  STIPULATED  AND 
AGREED  that  Paragraph  5  of  said  stipulation  incorrectly 
states  the  intention  of  the  parties,  and  should  be  and  is 
hereby  corrected  to  read  as  follows: 

“Of  the  total  consideration  so  paid,  one-fourth  was  al¬ 
locable  to  the  land  and  water  power  rights  then  owned  by 
said  Alabama  Power  Company  and  Alabama  Power  and 
Electric  Company  at  the  Lock  14  site.” 

Dated  at  Washington,  D.  C.  May  12,  1932. 

!  MARTIN,  THOMPSON  &  Mc- 

WHORTER 

Counsel  for  the  Licensee. 

H.  B.  TEEGARDEN 
Solicitor. 

293  Before  the  Federal  Power  Commission 

(Order  Ratifying  Stipulations). 

Project  #82,  Mitchell  Dam,  Alabama  Power  Co.,  licensee. 

Order  ratifying  Stipulations. 

The  above  entitled  matter  having  come  before  the  com¬ 
mission  for  its  consideration  and  action  upon  three  stipula¬ 
tions  dated  December  27,  1931,  April  26,  1932,  and  May  12, 
1932,  respectively,  concluded  between  the  solicitor  for  the 
commission  and  counsel  for  the  licensee;  and  the  commis¬ 
sion  having  fully  considered  said  stipulations  and  matters 
pertinent  thereto,  and  being  fullv  advised  in  the  premises : 

IT  IS  HEREBY  ORDERED : 

That  said  stipulations  be  and  the  same  are  hereby  ap¬ 
proved  and  ratified  by  the  commission,  with  the  following 
exceptions : 

1.  Said  stipulation  of  December  7,  1931,  is  amended  by 
the  elimination  of  portions  thereof  entitled : 

Item  1. !  Account  fixed  capital  not  classified  by  prescribed 
accounts,  $3,500,000. 

Item  7.  (3)  J.  T.  Newcomb,  services,  $4,000., 
with  leave  reserved  to  the  licensee,  however,  upon  applica¬ 
tion  to  the  commission  within  thirty  days  hereafter,  to  sub¬ 
mit  additional  evidence  pertinent  to  said  Item  7  (3),  and 
without  prejudice  to  the  determination  of  said  items  by  the 
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commission  upon  the  evidence  and  other  matters  <j)f  record 
before  it. 

Dated  at  Washington,  D.  C.  June  30th,  1932. 

BY  THE  COMMISSION : 

GEO.  OTIS  SMITH 
Chairman. 


erem  re¬ 
sented  to 


The  foregoing  Order,  and  the  stipulations  tfy 
f erred  to  and  as  therein  amended,  are  hereby  con 
and  accepted  for  and  in  behalf  of  the  licensee. 

The  consent  of  the  commission  having  been  obtained  to 
tiling  as  part  of  the  record  in  this  case  thd  affidavit 

294  of  Lamar  Aldridge,  dated  June  30,  1932,  supplement¬ 
ing  testimony  of  T.  W.  Martin  (A.  P.  S.  C.  Docket 

5359),  the  licensee  hereby  waives  the  submission  of  addi¬ 
tional  evidence  with  reference  to  Item  7  (3)  of  the  stipula¬ 
tion  of  December  7,  1931. 

MARTIN,  THOMPSON  &  Mc- 
WHORTER 

Counsel  for  the  Licensee. 

The  affidavit  of  Lamar  Aldridge,  and  the  testimony  of 
T.  W.  Martin,  above  referred  to,  are  admitted  ip  evidence 
with  reference  to  the  actual  legitimate  cost  of  Project  No. 
82,  (Mitchell  Dam),  and  marked  Licensee’s  Exhibit  No.  16. 

BY  THE  COMMISSION, 

GEO.  OTIS  SMITH 

Chairman. 

Counsel  for  the  plaintiff  then  introduced  in  evi- 

295  dence  a  portion  of  the  transcript  of  a  proceeding  be¬ 
fore  the  Alabama  Public  Service  Commission,  Docket 

No.  5359,  on  November  21,  1928,  the  proceeding  being  en¬ 
titled  “Alabama  Power  Company,  In  Re  Mitchell  Dam 
Properties”,  such  transcript  being  identified  as  plaintiff’s 
Exhibit  “  M  ” ;  the  testimony  contained  in  such  (transcript 
reduced  to  narrative  form  being  as  follows:  i 

Mr.  0.  G.  Thurlow,  a  witness  for  respondent  Alabama 
Power  Company,  after  being  duly  sworn,  testified  as  fol¬ 
lows: 
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I  am  a  graduate  engineer  of  the  Massachusetts  Institute 
of  Technology.  I  graduated  in  1904  and  have  practiced  my 
profession  since  then.  The  first  engineering  job  that  I  held 
was  with  the  contractor  who  was  engaged  in  building  the 
East  First  Street  Tunnell  in  Washington.  That  is  the  tun¬ 
nel  you  go  through  when  you  are  going  into  the  station  in 
the  City  of  Washington.  Then  I  later  worked  on  the  con¬ 
struction  of  the  filtration  plant  in  Pittsburgh  for  two  years. 
That  was  a  job  of  considerable  magnitude.  As  I  recall  it, 
it  ran  around  nine  or  ten  million  dollars  cost,  and  I  went 
from  there1  to  the  New  York  Board  of  Water  Supply  and 
was  engaged  in  the  engineering  department  of  that  board 
on  engineering  and  some  supervision  in  the  field.  The  to¬ 
tal  expenditures  of  the  Catskill  Water  Supply,  which  was 
handled  under  the  direction  of  the  Board,  amounted  to  ap¬ 
proximately  one  hundred  and  seventy  million  dollars.  I 
came  from  there  to  the  Tennessee  Coal,  Iron  &  Railroad 
Company,  as  Designing  Engineer  on  the  Central  Water 
Works  at  Edgewater.  I  was  in  Birmingham  about  nearly 
two  years.  That  was  in  1909  and  1910,  and  I  went  from 
there  to  the  Irrigation  Department  of  the  Insular  Govern¬ 
ment  in  Porto  Rico,  as  Designing  Engineer  in  charge  of 
some  Dams,  and  I  had  power — the  work  was  financed  by 
Planters  and  the  accounts  guaranteed  by  the  Government. 
As  I  recall,  the  expenditures  there  were  about  seven  million 
dollars.  That  was  in  1911  and  on  into  1912.  I  came  to 
Montgomery  with  the  Alabama  Power  Company  as  design¬ 
ing  engineer  in  May  of  1912,  at  the  invitation  of  Mr.  Yates, 
who  was  at  that  time  chief  engineer  of  the  Power  Company. 
I  have  been  associated  with  the  Power  Company  and  asso¬ 
ciated  companies  since  that  time.  That  vras  in  May  1912.  I 
have  an  honorary  degree  from  the  University  of  Alabama 
as  Doctor  of  Engineering  and  last  year  I  was  awarded  a 
gold  medal  by  the  Franklin  Institute  of  Philadalphia 
296  for  some  engineering  work  which  we  had  done  here 
in  Alabama.  That  work  was  especially  connected 
with  the  design  and  development  of  the  fall  increase  which 
we  used  at  Mitchell  Dam,  the  suppresser.  That  was  the  re¬ 
sult  of  two  or  three  years  investigation  in  the  hydraulic 
laboratory,  development  work  that  extended  over  a  long 
period.  The  Franklin  Institute  awarded  medals  at  the 
same  time  to  Henry  Ford  and  Mr.  Lawrence  who  developed 
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the  air-cooled  motor  for  airplanes  which  resulted  in  the 
trans-oceanic  flights ;  the  same  design  of  motor  tha|t  carried 
Lindy  over.  He  was  responsible  for  those  flights  knd  there 
were  a  number  of  distinguished  fliers  there  to  pay  J  respects 
to  him.  Then  there  was  Mr.  Howell,  of  Bell  &  Hoyrell,  who 
was  awarded  a  medal  for  developing  a  movie  canjtera  that 
could  be  used  by  amateurs  such  as  Mr.  Martin  here.  I  have 
done  some  consulting  work  for  the  United  States  govern¬ 
ment.  I  was  consulting  engineer  for  the  government  in  con¬ 
nection  with  the  Muscle  Shoals  project  for  a  number  of 
years  during  the  period  when  it  was  developed,  abd  it  was 
well  under  way  before  Col.  Cooper  took  it  over.  Mtithin  the 
past  few  weeks  I  turned  down  an  invitation  to  take  a  con¬ 
sulting  job  with  the  United  States  government  in  connec¬ 
tion  with  the  Panama  Canal  or  river  extensions  to  the 
Panama  Canal  where  they  are  planning  on  buildijig  a  new 
dam  and  reservoir  to  supplement  Gatun  Lake.  It  was 
rather  a  hard  thing  to  turn  down  because  it  meant  a  good 
vacation.  I  had  the  experience  outlined  at  the  time  I  en¬ 
tered  upon  the  construction  of  Mitchell  Dam  and  ^vith  very 
fortunate  associations  with  engineers  who  were  w^ll  experi¬ 
enced  along  the  lines  of  hydraulic  and  hydro-electric  work. 
At  the  time  we  began  construction  of  Mitchell  Dijim  I  was 
Vice  President  of  Dixie  Construction  Company.  I  don’t 
think  I  was  also  an  officer  of  Alabama  Power  Company  at 
that  time.  No,  I  was  not.  That  was  in  1920  anc.  1921.  I 
know  something  of  the  organization  of  Dixie  Construction 
Company  at  that  time  because  I  was  in  very  ctyse  touch 
with  it.  At  the  time  we  began  construction  we  had  an  en¬ 
gineering  organization  in  the  Dixie ;  we  had  some  construc¬ 
tion  men,  crews  engaged  on  line  and  substation  work 
mostly;  some  surveying  crews  engaged  on  reservoir  sur¬ 
veys,  line  surveys  and  development  work  of  that  nature. 
It  wms  necessary  in  undertaking  the  Mitchell  Darin  project 
to  extend  the  organization.  It  was  necessary  fok  us  to  go 
outside  and  get  a  resident  engineer  who  was  experienced 
in  dam  construction  work  and  some  superintendents  who 
were  experienced  in  handling  heavy  equipment  and  large 
concentrated  forces  of  labor.  We  employed  j  Mr.  L.  V. 
297  Branch,  as  resident  engineer,  and  Mr.  H.  L.  Myer, 
as  superintendent.  I  had  been  associated  with  Mr. 
Branch  on  previous  work  and  knew  his  qualifications.  At 
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the  time  we  got  Mr.  Branch  he  had  had  long  experience  and 
an  established  record  on  work  of  the  nature  he  had  to  do 
at  Mitchell  Dam.  He  had  been  on  maybe  half  a  dozen  large 
dams  in  the  west  and  he  was  resident  engineer  on  the 
Guayabel  Dam  in  Porto  Rico.  Those  were  government 
projects.  In  Porto  Rico  it  was  more  of  a  scrambled  affair 
between  the  planters  and  the  government.  It  was  similar 
to  the  work  that  I  did  in  Porto  Rice,  the  government  guar¬ 
anteeing  the  interest  on  the  bonds.  The  projects  Mr. 
Branch  was  on  in  the  west  were  all  for  the  irrigation  de¬ 
partment  of  the  United  States;  Elephant  Butte  Dam  and 
those  big  dams  used  for  storage  of  water  for  irrigation. 
When  we  let  Mr.  Branch  go,  he  went  with  Stone  &  Web¬ 
ster,  and  he  was  resident  engineer  in  charge  of  Bartletts 
Ferry  Dam  on  the  Chattahoochee  River,  built  by  Stone  & 
Webster,  as  contractors  for  the  Columbus  Power  Company. 
He  went  from  there  to  the  Connowingo  Development.  He 
was  second  man  on  the  Connowingo,  in  charge  of  the  con¬ 
struction  of  the  dam  but  not  in  charge  of  the  construction 
of  the  power  house.  That  job  was  a  fifty  million  dollar 
project  and  was  split  up  into  two  or  three  big  divisions.  He 
is  now  in  Vermont  as  resident  engineer  for  the  New  Eng¬ 
land  Power  Association  on  a  project  that  is  going  to  run 
around  twenty-five  or  thirty  million  dollars.  I  should  class 
Mr.  Branch  as  a  man  competent  to  head’  the  work  at  Mit¬ 
chell  Dam  as  resident  engineer.  I  think  his  whole  record 
from  beginning  to  end,  including  Mitchell  Dam,  is  some¬ 
thing  for  any  engineer  to  be  envious  of.  He  has  a  good 
reputation  as  an  engineer  and  as  one  experienced  in  dam 
construction.  He  is  a  very  very  careful  engineer  who 
studies  all  his  problems.  Mr.  Myer  had  been  mostly  in  the 
employ  of  general  contractors  as  superintendent.  He  was 
on  the  Ashakan  Dam  in  the  Catskill  Mountains,  and  he  was 
on  some  of  the  subway  work  in  New  York  and  some  of  the 
subway  work  in  Boston.  We  got  him  from  the  T.  A.  Gil¬ 
lespy  Coihpany.  His  father  was  a  contractor  before  him 
and  he  had  given  practically  his  entire  life  to  construction 
work  of  this  nature.  I  think  he  was  a  capable  superintend¬ 
ent,  that  he  was  one  of  the  best  superintendents  that  I  have 
ever  seen  for  driving  the  job  through  to  completion  as  ra¬ 
pidly  as  possible.  I  was  in  almost  daily  contact  with  him 
there  in  this  work.  My  opinion  is  based  partly  on  the 
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knowledge  that  I  obtained  from  him  in  this  work  at  Mit¬ 
chell  Dam.  Our  association  was  just  as  cordial  and 
298  fine  as  it  could  be  all  the  way  through  the  work  and 
his  results  were  satisfactory  in  all  respects.  Prior 
to  the  construction  of  Mitchell  Dam,  the  Dixie  Cfompany 
had  done  work  for  independent  companies  other  tlan  Ala¬ 
bama  Power  Company.  They  had  built  a  line  fronJ  Vida  to 
Montgomery  and  the  substations  in  connection  withj  the  now 
Daugherty  organization.  They  also  built  a  line  between 
Gadsden  and  Lindale.  Part  of  that  town  was  builp  for  the 
account  of  the  Georgia  Power  Company  and  don^  by  the 
Dixie.  At  that  time  I  cannot  say  whether  Dixie  w^s  doing 
the  work  of  Alabama  Power  Company.  We  had  sofme  work 
for  Tuscaloosa  Utilities  and  some  for  the  Gadsdejn.  That 
was  for  the  Schuler  interests,  prior  to  the  time  tl^ey  were 
purchased  by  Alabama  Power  Company.  Since  that  time 
Dixie  Construction  Company  has  been  doing  work  for  com¬ 
panies  other  than  Alabama  Power  Company.  In  connec¬ 
tion  with  the  Muscle  Shoals  development  the  Dixie  Con¬ 
struction  Company  did  quite  a  litle  electrical  worx  for  the 
government,  connecting  the  government’s  system  with  the 
system  of  Alabama  Power  Company.  It  has  done  all  of 
the  work  for  Mississipi  Power  Company,  now  |the  Gulf 
Power  Company,  and  it  has  done  a  great  deal  of  [work  for 
the  Georgia  Powrer  Company  and  South  Carolina  Power 
Company.  It  has  done  all  the  work  for  the  Savannah  River 
Electric  Company  that  it  has  had  done  to  date  It  has 
done  some  miscellaneous  work  for  customers,  yery  fre¬ 
quently  jobs  come  up  for  customers  of  one  of  the  companies 
or  the  other.  I  am  speaking  now  of  work  done  Isince  the 
completion  of  Mitchell  Dam.  I  don’t  recall  whether  there 
was  any  such  work  done  during  construction  of  th^  Mitchell 
Dam,  but  I  am  fairly  sure  that  there  were  miscellaneous 
jobs  at  other  plants,  but  nothing  of  the  magnitude  of  Mit¬ 
chell  Dam.  They  were  all  minor  jobs.  Mitchell  construc¬ 
tion  extended  over  a  period  of  two  years  and  I  suppose  in 
that  period  there  were  some  miscellaneous  jobs  cdming  up. 
I  have  made  some  studies  with  reference  to  the  advantage 
or  not  of  a  utility,  such  as  the  Alabama  Power  Company, 
having  an  independent  corporation  or  rather  having  a  com¬ 
pany  organized  and  under  the  control  of  the  utility  to  do 
its  construction,  that  is,  large  construction  and  other  work, 
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rather  than  having  a  construction  division  of  the  utility. 
That  question  was  the  subject  of  consideration  and  discus¬ 
sion  from  the  day  we  started  the  Alabama  Power  Company 
and  I  have  made  a  studv  of  it  over  a  period  of  vears.  I 
have  some  explanatory  notes  of  my  opinion  and  observa¬ 
tion  in  that  regard. 

Testifying  from  such  notes  the  witness  continued: 

The  first  major  project  of  Alabama  Power  Corn- 
299  pany  was  the  development  at  Lock  12  on  the  Coosa 
River.  This  work  was  done  in  part  by  McArthur 
Bros.  Company,  an  outside  contractor,  and  in  part  by  the 
construction  forces  of  the  Power  Company.  The  contract 
with  McArthur  Bros,  covered  the  construction  of  the  dam 
and  power  plant  foundations.  The  work  done  by  the  con¬ 
struction  forces  of  the  Power  Company  was  the  construc¬ 
tion  of  the  power  plant  superstructure  and  the  installation 
of  the  equipment.  At  that  time  the  entire  organization  of 
the  Power  Company  was  incomplete,  and  it  was  essential 
to  use  those  experienced  in  power  plant  construction.  Mc¬ 
Arthur  Bros,  had  very  little  investment  other  than  that  in 
their  plant.  The  Power  Company  had  no  operating  staff 
at  that  time  and  consequently  there  was  no  confusion  be¬ 
tween  the  construction  staff  and  the  operating  staff  in  any 
way  whatsoever.  During  this  same  period  the  Power  Com¬ 
pany  built  the  Gadsden  steam  plant.  The  construction  work 
of  the  Gadsden  plant  was  started  by  the  Phoenix  Construc¬ 
tion  Company  and  finished  by  the  Power  Company’s  own 
forces.  The  engineering  for  this  plant  was  done  under  con¬ 
tract  with  Sargent  and  Lundy  of  Chicago,  the  Power  Com¬ 
pany  at  that  time  having  not  developed  its  staff  of  experi¬ 
enced  steam  engineers.  That  was  the  Gadsden  steam  plant 
that  was  taken  over.  During  the  period  extending  from  the 
organization  of  the  Power  Company  until  the  construction 
at  Mitchell  Dam,  the  Power  Company  had  used  outside  con¬ 
struction  companies  on  a  considerable  part  of  its  work.  In 
1915-16  the  larger  portion  of  the  construction  work  of  the 
company  was  handled  by  the  Phoenix  Construction  on  a 
cost  plus  basis.  This  work  was  mostly  line  location  and 
surveying,  and  transmission  and  substation  construction. 

During  1916-17  the  Power  Company  built  the  first  unit 
of  the  Warrior  steam  plant.  This  work  was  done  by  a  num¬ 
ber  of  contractors  working  under  the  direction  and  super- 
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vision  of  a  company  superintendent.  This  work  was  a  very 
unhappy  experience  for  the  company.  It  was  found  that 
the  contractors  were  hard  to  handle,  were  frequently  in 
financial  straits  which  required  advanced  payments  from 
the  company  or  a  guarantee  of  their  credits.  The  Power 
Company  in  1917-18  acted  as  contractor  for  the  govern¬ 
ment  in  the  building  of  an  extension  to  the  Gorgas  steam 
plant,  and  the  construction  of  the  Warrior-Sheffield  line  at 
a  cost  of  approximately  $5,000,000.00.  For  this  [the  com¬ 
pany  received  an  upset  amount  of  $60,000.00  for  t}ie  use  of 
its  facilities  and  overhead  and  a  construction  fee  of  six  per 
cent,  limited  to  $225,000.00.  This  work  absorbed  a 
300  very  large  portion  of  the  time  of  the  Power  Com¬ 
pany’s  executives  and  was  greatly  demoralizing  to 
the  operating  staff  of  the  company.  The  work  iwas  con¬ 
ducted  to  a  large  extent  on  the  credit  of  the  company;  at 
one  time  during  this  construction  the  Power  Company  had 
$500,000.00  tied  up  in  this  work. 

During  the  period  from  1917-20  the  company  as|  contrac¬ 
tor  did  a  considerable  amount  of  work  for  its  customers  and 
other  utilities  in  this  state.  The  work  involved  the  use  of 
the  company’s  credit  to  some  extent. 

After  the  completion  of  the  Lock  12  development,  the 
operating  personnel  of  the  company  began  to  grow,  though 
at  no  time  prior  to  the  formation  of  the  Dixie  Construction 
Company  were  the  operating  forces  of  the  company  equal 
to  the  construction  forces,  except  this  condition  continued 
until  the  construction  work  of  the  Power  Company  was 
turned  over  to  the  Dixie  Construction  Company!  in  1920, 
when  the  operating  problems  of  the  Power  Combany  had 
assumed  large  proportions. 

It  was  found  from  experience  that  a  great  part  of  the  time 
of  the  company’s  executives  was  given  to  consideration  of 
construction  work.  The  expansion  of  the  company’s  opera¬ 
tions  had  brought  on  increased  problems  of  finance  and 
public  relations,  demanding  more  and  more  of  the  time  and 
thought  of  the  executives  of  the  company.  This  situation 
brought  to  the  fore  the  question  of  determining  whether  the 
company  should  continue  construction  work  wfith  its  own 
forces  or  have  such  work  done  by  a  purely  constriction  or¬ 
ganization. 
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In  view  of  these  experiences  in  construction,  it  became 
apparent  that  it  would  be  to  the  advantage  of  the  company 
to  separate  entirely  from  the  construction  end,  the  follow¬ 
ing  reasons  making  this  conclusion  apparent : 

The  personnel,  mental  make-up,  and  viewpoint,  of  an  ex¬ 
perienced  i  and  able  construction  organization  is  entirely 
different  from  that  of  the  operating  man.  On  the  one  hand, 
the  construction  man’s  sole  idea  and  object  is  to  complete 
his  work  at  the  lowest  consistent  cost  and  the  shortest  time 
possible,  and  his  entire  energies  are  directed  to  that  end. 
With  operating  companies  attempting  to  do  their  work, 
the  men  supervising  it  and  responsible  for  it  must  divide 
their  time  between  the  two  duties  and  they  necessarily  do 
not  have  that  skilled  construction  technique  neces- 
301  sary  for  the  proper  handling  of  such  work,  as  such 
technique  is  gained  only  by  constant  application  and 
training  in  that  line. 

It  is  far  better  to  have  a  distinct  line  of  responsibility 
drawn  between  two  such  forces  for  the  reason  that  the  con¬ 
struction  men,  feeling  themselves  a  subordinate  depart¬ 
ment  of  the  operating  company  doing  the  work,  are  in¬ 
clined  to  follow  the  lead  of  the  operating  executives  and  are 
more  prone  to  make  unwarranted  expenditures  on  being 
urged  to  do  so  by  the  other  departments.  This  is  not  the 
case  in  a  separate  organization  where  the  personnel  reports 
to  a  skilled  construction  head  who  will  opose  every  attempt 
to  increase  his  cost  without  the  proper  appropriation  and 
consent  of  the  major  executives  of  the  company. 

The  personnel  down  the  line  of  a  construction  company 
which  is  distinct  and  separate  within  itself,  and  the  esprit 
de  corps,  is  entirely  different  from  that  of  one  acting  as  a 
department  of  an  operating  company.  That  has  been 
proved  beyond  doubt  in  the  experience  of  the  Dixie  Con¬ 
struction  Company.  The  Dixie  Construction  Company  has 
operated  as  a  distinct  and  separate  company  and  organiza¬ 
tion,  and  had  had  nothing  on  its  mind  but  the  completion  of 
its  work  in  a  first-class  economical  manner. 

Experience  and  records  show  that  independent  construe-, 
tion  companies  never  take  a  job  for  any  client  for  a  fee  as 
low  as  tht-ee  per  cent.  The  minimum  fee  is  five  per  cent. 
This  fee  is  graduated  by  most  general  contractors  on  the 
basis  of  the  total  cost  of  work  performed.  No  general  con- 
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tractor  would  take  a  job  of  $500,000.00  or  less  un^er  seven 
per  cent,  to  twelve  per  cent.,  depending  on  the  nature  of  the 
work.  As  an  example,  one  of  the  last  pieces  of  wbrk  com¬ 
pleted  by  Sanderson  &  Porter  consisted  of  a  power  station 
in  Ohio  costing  $1,200,000.00  for  which  they  received  a  fee 
of  seven  and  a  half  per  cent.  The  contract  was  the  usual 
one  made  by  Sanderson  &  Porter  in  that  the  client  company 
advanced  funds  in  the  amount  and  when  and  as  reeded  to 
meet  all  the  disbursements  and  expenses  of  the  contractor, 
and  the  only  services  not  paid  for  at  cost  which  the  con¬ 
tractor  furnished  were  the  advice  and  counsel  of 
302  members  of  the  firm.  All  other  expenses  of  every 
nature  whatsoever,  both  as  to  engineering  and  con¬ 
struction,  were  paid  by  the  client. 

To  have  established  a  construction  division  of  the  Ala¬ 
bama  Power  Company  capable  of  undertaking  the  Construc¬ 
tion  program  that  has  been  carried  out  by  the  coinpany  in 
recent  years  would  have  necessitated  the  compauy  main¬ 
taining  at  all  times  a  large  force  of  men  whose  services 
could  not  be  utilized  elsewhere  when  not  required  on  com¬ 
pany  construction.  In  addition  a  much  larger  working  cap¬ 
ital  would  be  necessary.  This  is  best  understood  when  the 
facts  show  that  before  the  Dixie  Construction  Company 
could  undertake  the  projects  at  Martin  Dam  anti  Jordan 
Dam,  it  was  required  to  invest  large  sums  of  pnoney  in 
plant,  machinery  and  equipment,  and  in  additiot  provide 
working  capital  of  from  one-half  to  one  million  dollars,  and 
at  all  times  to  maintain  machine  and  repair  shops. 

Had  the  Alabama  Power  Company  performed  its  own 
construction,  difficulties  and  disputes  would  unquestionably 
have  arisen  as  to  the  expenditures  that  were  properly  ap¬ 
plicable  to  construction  as  distinguished  from  operations. 
The  principal  of  keeping  separate  the  expenditures  between 
construction  and  operation  is  theoretically  simple,  but  in 
actual  practice  has  always  developed  difficulties  beyond 
solution.  Action  experience  has  shown  that  it  is  impossible 
to  prevent  an  intermixture  of  accounts  when  separated  by 
no  more  distinct  lines  than  departmental  divisions. 

The  employees  of  utilities  and  construction  pompanies 
are  on  an  entirely  different  basis,  in  the  one  employment 
is  more  or  less  permanent,  while  in  the  other,  the  employ¬ 
ment  is  more  or  less  temporary.  It  results,  therefore,  that 
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there  is  a  different  scale  of  wages  for  the  two,  the  construc¬ 
tion  employee,  due  to  long  periods  of  idleness,  being  paid 
a  higher  scale  of  wages.  This  naturally  creates  friction 
inside  the  organization  due  to  the  utility  employee  having 
a  lower  wage  scale.  This  is  all  obviated  by  a  complete  sep¬ 
aration  into  different  companies  of  the  two  classes  of  em¬ 
ployees.  The  time  of  the  executives  of  a  utility  doing  its 
own  construction  is  taken  even  with  minor  problems,  such 
as  labor  and  forces  and  things  of  that  character.  I  think 
during  the  time  we  were  expending  five  million  dollars  for 
the  government,  some  of  our  principal  executives  gave  their 
entire  time  to  that  work  for  months.  It  is  hard  to  estimate 
how  much  the  company  suffered  by  that  but  it  was 
303  a  great  deal.  Construction  companies  do  not  carry 
a  full  personnel.  They  keep  a  skeleton  organization 
and  a  card  index  of  names  and  addresses.  The  men  whose 
names  are  on  that  card  index  are  not  drawing  pay  from  the 
construction  company  during  the  time  they  are  not  at  work. 
Probably  i  they  have  had  some  previous  experience  with 
them  and  have  probably  been  on  their  rolls.  As  to  whether 
Dixie  Construction  Company’s  plant  at  this  time  was  suit¬ 
able  for  undertaking  the  construction  of  the  Mitchell  Dam 
job,  the  company  had  very  little  heavy  equipment  and  it 
was  necessary  to  purchase  such  equipment,  such  as  compres¬ 
sors,  locomotives,  derricks,  hoists,  and  modern  drill  equij)- 
ment.  That  was  done  under  the  direction  of  the  resident 
engineer  and  the  superintendent  on  the  job,  Mr.  Branch 
and  Mr.  Myer.  Neither  of  these  men  were  officials- of  the 
company  other  than  in  their  respective  positions  as  resident 
engineer  and  superintendent.  They  had  no  stock  in  the 
company  whatsoever.  I  was  executive  Vice  President  of 
Dixie  Construction  Company  at  the  time.  I  was  connected 
with  Alabama  Power  Company  during  the  construction  of 
Lock  12.  That  dam  and  power  house  foundations  were 
built  by  McArthur  Bros,  and  the  installation  of  the  equip¬ 
ment  and  construction  of  the  superstructure  of  the  power 
plant  were  built  by  the  company’s  own  forces.  The  com¬ 
pany  had  a  cost  plus  contract  with  McArthur  Bros.,  includ¬ 
ing  plant  rental.  Whether  on  jobs  of  large  dimensions  the 
cost  plus !  contract  or  the  unit  price  contract  prevails  de¬ 
pends  on  how  the  engineering  of  the  job  is  planned.  Take 
as  an  explanatory  example  the  construction  of  the  dams  of 
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the  New  York  Board  of  Water  Supply.  Thosej  were  all 
built  on  a  unit  price  basis.  The  preparation  of  j  specifica¬ 
tions  and  plans  for  those  dams  extends  over  a  period  of 
years  before  it  ever  advertised  for  bids.  The  results  are 
that  the  time  of  construction  and  planning  have  [extended, 
but  where  it  is  possible  to  plan  the  work  in  advance  so  as 
to  have  very  few  discussions  with  the  contractor,  as  to 
specifications — that  is,  where  you  have  had  time  to  work  out 
a  complete  detail  of  everything,  the  unit  price  prevails. 
Where  that  is  not  true,  as  for  instance,  during  the  War 
when  the  government  had  no  plants, — industrial  plants, 
camps  or  anything  else  of  that  kind, — they  called  in  the  gen¬ 
eral  contractor,  as  they  had  other  problems  for  the  War 
Department  officials  to  handle, — the  general  contractor  to 
build  on  a  cost  plus  basis.  Frequently  when  thosb  contrac¬ 
tors  moved  on  to  a  job  there  were  no  plans  at  all,  and 
304  frequently  when  Dixie  moves  on  to  a  jot)  with  the 
Power  Company  there  are  no  plans  at  all.  |  The  Ala¬ 
bama  Power  Company’s  construction  for  the  government 
on  the  Gorgas  plant  and  transmission  line  to  Sheffield  was 
a  cost  plus  proposition  with  an  upset  fee.  In  tl|ie  Gorgas 
contract  there  were  no  plans  at  all.  When  we  parted  on 
that  work  the  government  didn’t  know  whether  they  were 
going  to  put  in  a  60  K.W.  unit  there,  which  they  were  going 
to  obtain  from  the  Desain  Company,  or  put  in  a  20  K.W. 
unit.  We  started  on  the  job  knowing  that  we  were  going 
to  buy  something.  I  think  we  can  say,  in  connection  with 
the  Power  Company’s  work,  which  the  Dixie  Company 
handles,  that  we  have  more  concrete  plants  than  that.  I  can 
not  say  whether  the  Federal  Water  Power  Act  was  ap¬ 
proved  in  June,  1920,  or  not,  but  I  can  remember  of  being 
in  Washington  a  little  later  because  I  can  remember  how 
hot  it  was.  I  was  there  all  summer  working.  %  think  the 
application  for  Mitchell  Dam  was  one  of  the  firfet  filed  be¬ 
fore  the  Commission  when  it  was  organized.  It  w&s  granted 
very  promptly.  There  was  an  interval  between  the  passage 
of  the  Act  and  the  time  of  filing,  during  which  time  the 
Commision  were  propounding  their  rules  and  regulations; 
getting  organized  through  the  summer.  I  think  we  took  up 
the  discussions  during  July  or  August.  There  were  quite 
a  few  on  the  engineering  staff  at  the  date  of  the  contract 
with  Alabama  Power  Company.  That  staff  was  jn  my  opin- 
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ion  necessary  for  the  proper  carrying  on  of  the  work.  The 
staff  was  adequate  for  that  time.  It  naturally  goes  up  and 
down. 

(Here  a  list  of  such  staff  was  introduced  in  evidence  and 
identified  as  respondent’s  Exhibit  No.  3.) 

The  witness  then  continued: 

That  list  contains  the  whole  organization,  including  the 
general  office  staff  on  the  Dixie  roll  as  of  July  1,  1921.  The 
accountants  have  taken  it  from  the  record.  That  is  just  the 
overhead  staff.  That  doesn’t  include  superintendents  and 
field  forces  and  time  keepers  and  material  men  and  the 
like,  nor  the  laborers.  As  I  said  before,  all  through  that 
period  there  were  more  employees  on  the  construction 
forces  than  on  the  entire  property.  The  list  I  have  given 
was  the  men  in  Birmingham.  Our  President  was  not  draw¬ 
ing  any  salary  at  that  time.  Some  of  those  men  were  not 
on  the  payroll  prior  to  the  beginning  of  the  Mitchell  Dam 
work.  The  staff  was  gradually  enlarged.  In  general  the 
staff  was  enlarged  by  employing  people  from  the  out- 
305  side,  rather  than  transfer  from  the  Alabama  Power 
Company  to  Dixie.  That  would  have  been  true  had 
we  had  a  construction  department  of  Alabama  Power  Com¬ 
pany  and  it  would  have  been  true  of  an  independent  con¬ 
tractor. 

As  Vice  President  of  Dixie  Construction  Company,  I  sub¬ 
mitted  a  statement  to  the  directors  of  Alabama  Power  Com¬ 
pany  on  this  Mitchell  Dam  work  and  we  discussed  the  ad¬ 
vantages  of  Dixie ’s  handling  it  as  compared  with  other  con¬ 
tractors  with  the  board  of  directors  of  the  company.  On 
the  invitation  of  the  Power  Company  there  were  some  half 
dozen  bids  submitted  by  other  contractors  who  were  experi¬ 
enced  in  work  of  this  nature.  They  were  The  Foundation 
Company,  Hardaway  Construction  Company,  Bristol  Broth¬ 
ers,  Power  Clapp  Construction  Company  and  the  Union 
Bridge  Company  officials  looked  the  work  over  but  did  not 
submit  a  bid,  I  think.  I  think  that  covers  the  list.  Those 
bids  were  not  submitted  on  the  project  as  a  whole.  They 
were  submitted  on  the  construction  of  the  dam  and  power 
plant.  It  did  not  include  the  railroad  from  Coopers  into 
within  one  mile  of  the  job.  It  did  not  include  the  installa¬ 
tion  of  equipment,  the  camp  provisions  for  operating  fa¬ 
cilities.  It  did  cover  work  in  the  river  principally,  excava- 


\ 


F.  R.  MCNINCH,  C.  L.  DRAPER,  B.  MANLY,  ET  A jL.  251 

tion,  earth  and  rock,  concrete,  mass  concrete  and  cut-up 
concrete,  what  I  ordinarilv  refer  to  as  dam  foundations. 
The  address  of  The  Foundation  Company  and  t^ie  Power 
Clapp  Construction  Company  and  Bristol  Brothers  is  New 
York  City,  and  Hardaway  Construction  Company’s  home 
office  is  in  Columbus,  Georgia.  With  the  exception  of  Hard¬ 
away  their  bids  were  on  the  basis  of  cost  plus.  Hardaway’s 
was  unit  price  with  a  great  deal  to  be  settled  by  discussion. 
In  fact,  all  of  them,  besides  submitting  bids,  had  much  to 
discuss  in  connection  with  the  handling  of  the  work  that 
didn’t  show  up  on  the  bids.  There  were  many  exceptions 
and  I  remember  also  at  that  time  we  didn’t  have  detailed 
plans  for  that  job.  We  had  a  survey  of  the  site  ai}d  we  had 
soundings  which  experience  later  showed  weren’^;  any  too 
well  taken.  We  had  core  borings,  general  plans  knd  cross 
sections  of  the  job,  but  nothing  in  detail  showing  the  amount 
of  reinforced  steel,  for  instance,  nothing  to  work  to  in  the 
way  of  final  dimensions.  Nothing  in  the  way  of  final  speci¬ 
fications  as  to  tram  lines  and  rock  excavations.  All  of  those 
things  were  developed  in  the  course  of  the  work.  Some  of 
them  it  took  the  entire  period  of  the  work  to  develop.  As 
to  whether  a  bid  on  the  basis  of  unit  price  protects  the  bid¬ 
der,  even  though  the  final  survey  and  ex^erimenta- 
306  tion  may  disclose  a  different  situation  than  what  ap¬ 
pears  at  the  time,  such  a  bid  might  protect  the  bid¬ 
der,  but  I  don’t  think  a  client  of  the  company  would  be 
justified  in  letting  a  unit  price  contract  without  fairly  com¬ 
plete  detailed  plans  because  they  are  bound  to  get  into 
many  changes,  involving  disputes  and  extras  and  questions 
of  excavation  lines,  pay  lines  and  all  of  those  things  to  be 
developed  by  actual  experience  on  the  work.  We  call  that 
good  practice  to  follow  in  letting  a  unit  price  contract  of 
this  kind.  I  wouldn’t  want  to  let  a  contract  unless  we  had 
full  complete  final  drawings  and  specifications  of  the  work 
all  the  way  through,  and  that  involved  months  aid  months 
preparation  and  exploration.  I  wouldn’t  want  to  let  a  con¬ 
tract  on  a  unit  price  basis  except  after  experimental  studies 
on  a  contract  of  this  nature.  I  certainly  wouldn ’t.  It  would 
lead  to  extras  and  disputes  and  inevitable  law  suits.  If  the 
work  at  Mitchell  Dam  had  not  been  begun  at  the  peginning 
of  the  low  water  season,  we  would  have  had  to  tout  it  off 
until  the  following  year.  I  cannot  recall  offhand  jwhat  per- 
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centage  of  cost  plus  the  bids  I  have  spoken  of  contained  be¬ 
cause  they  all  have  different  methods  of  approach.  They 
had  a  lot  of  contingent  fees  and  sliding  percentages,  de¬ 
pending  on  what  the  work  actually  cost  at  completion.  The 
company  has  in  its  possession  now  the  bids  that  were  made. 
None  of  them  were  as  low  as  three  per  cent.  They  were  all 
higher  than  that.  The  actual  cost  of  the  job  when  it  was 
completed,  excluding  the  actual  construction  work,  was 
about  $600,000.00  less  than  the  contract  order.  I  don’t  re¬ 
call  our  bid  on  the  job.  I  think  I  was  probably  one  of  those 
who  took  a  leading  part  in  that  and  we  made  a  bid  on  it. 
Mr.  Yates  also  took  part  in  it.  He  was  not  connected  with 
the  Alabama  Power  Company  at  that  time.  He  was  on  the 
Dixie  payroll.  Mr.  Walmsley  was  general  manager  of  the 
Power  Company.  As  I  recall,  all  these  bids  were  submitted 
to  the  President  of  the  Power  Company  and  then  they  were 
taken  up  later  by  the  board.  I  have  made  in  a  general  way 
a  study  and  comparison  of  the  bids  of  the  various  contracts 
for  this  work.  I  compared  their  bid  with  our  experience. 
As  to  whether  giving  the  work  to  Dixie  Construction  Com¬ 
pany  wag  to  the  advantage  financially  to  the  Alabama 
Power  Company  over  the  other  bidders,  to  take  the  con¬ 
tractors’  bids  and  try  to  bring  them  up  to  date,  it  is  pretty 
hard  to  tell  whether  you  can  get  all  of  the  costs  in  their  bids 
or  not,  on  account  possibly  of  the  disputes  and  discussion 
during  the  job  as  to  the  conduct  of  the  work  between 
307  two  different  organizations  that  are  widely  sepa¬ 
rated.  In  general,  a  comparison  of  the  actual  costs 
with  what  might  have  been  expected  from  any  of  these  bids 
shows  a  very  satisfactory  performance  on  the  part  of  Dixie. 
As  to  whether  the  results  were  as  good  or  better,  I  think 
without  exception  the  results  were  better  than  we  could 
have  expected  from  the  outside  contractor,  though  I  don’t 
say  this  as  a  reflection  on  the  ability  of  any  of  these  con¬ 
tractors,  because  there  were  some  able  firms  in  the  lot,  but 
I  believe  that  we  did  have  a  knowledge  of  local  conditions 
and  local  labor  and  an  insight  into  the  work  that  these  other 
bidders  did  not  have  at  that  time.  In  my  judgment  it  would 
be  very  difficult  to  determine  from  the  completed  job  just 
what  the  cost  would  have  been  under  any  of  the  other  bids 
because  the  bids  themselves  were  not  so  definite  as  to  en¬ 
able  you  to  determine  just  what  the  cost  would  have  been 
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under  the  several  bids  if  the  project  had  been  completed 
under  them.  Not  only  the  bid  on  the  part  of  the  contractor, 
but  our  own  data  was  incomplete  and  insufficient  at  that 
time.  Many  items  at  that  time  were  intangible  jthat  later 
turned  up  to  be  real  expensive  items.  As  to  whether  my 
judgment  is  a  very  general  judgment,  I  am  positive  in 
this:  That  the  Power  Company  didn’t  make  any'  mistake 
in  giving  this  job  to  the  Dixie  Company.  In  tact,  they 
reaped  many  many  advantages  from  it,  though  I  don’t  say 
that  as  a  reflection  on  any  of  these  other  companies  who 
were  considered  at  that  time,  because  I  have  great  respect 
for  them.  As  a  matter  of  fact  our  plans  at  the  time  and 
even  subsequent  to  that  time  were  so  incomplete  that  we 
had  to  go  to  the  Federal  Power  Commission  and  amend  the 
plans  from  time  to  time,  or  rather  the  Power  Company  did, 
and  we  were  working  in  the  hydraulic  laboratory  in  the  de¬ 
velopment  of  our  plans  right  up  to  the  time  that  we  were 
pouring  concrete  and  building  forms.  We  werC  not  only 
in  our  own  laboratory,  but  in  the  hydraulic  laboratories  in 
the  east.  By  hydraulic  laboratories  I  mean  experimenting 
to  determine  by  laboratory  methods  information  which  the 
engineer  cannot  determine  with  a  slide  rule  and  paper  and 
pencil.  We  ran  a  long  series  of  tests  at  the  laboratory — 
Worcester  Poly-Tech  Institute  at  Worcester,  Massachu¬ 
setts.  We  ran  some  tests  at  Jackson  Shoals  plant,  We  had 
a  laboratory  there.  We  had  a  laboratory  out  here  at  East 
Lake  where  we  could  get  quantities  of  water  that  we 
couldn’t  get  in  our  own  laboratory.  We  were  Constantly 
in  the  laboratory  with  some  problem.  We  set  up  scale 
models  to  one-twentieth  size  at  East  Lake,  and  one- 
308  tenth  I  think  it  was,  at  Jackson  Shoals.  Asa  result 
of  those  experiments  the  plans  were  changed  a  great 
deal  as  the  work  progressed.  In  fact,  the  last  two  founda¬ 
tions,  Units  3  and  4,  are  very  different  from  the  first  foun¬ 
dations,  Units  1  and  2,  at  Mitchell  Dam,  on  account  of  the 
information  which  we  developed  in  the  laboratory,  and,  of 
course,  the  work  would  have  saved  a  good  many  thousands 
of  dollars  on  those  two  foundations  without  sacrificing  any 
efficiency  in  the  machines  by  simplified  water  passages,  in 
accordance  with  plans  which  we  developed  in  the  hydraulic 
laboratory.  With  the  unit  price  contractor  on  the  job  these 
changes  would  have  been  extra.  You  would  have  had  ex- 


254 


i 


ALABAMA  POWER  COMPANY  VS. 


tras  with  the  unit  price  contractor, — discussions  of  all 
kinds,  because  the  formula  in  connection  with  these  water 
passages  is  a  very  complicated  thing.  The  arrangement 
of  steel  reinforcing  is  a  very  complicated  thing,  and  we 
would  have  had  a  good  many  discussions  as  to  trimming  of 
foundations  and  dimension  lines  with  the  unit  price  con¬ 
tractor.  With  the  cost  plus  contractor  all  of  that  would 
have  been  absorbed  in  the  cost  of  the  work  as  we  paid  for 
it  as  it  went  along,  but  we  would  have  been  dealing  with 
construction  officials  who  possibly  would  not  have  had  the 
sympathy  with  the  technical  side  of  the  problem  that  our 
own  staff  had  down  there.  These  changes  would  unques¬ 
tionably  have  added  considerable  expense  on  a  unit  price 
contract.  It  would  have  involved  settlements  amounting 
to  many  thousands  of  dollars.  These  changes  were  made  in 
the  course  of  construction  without  anv  difficulties  or  dis- 
putes  whatever.  I  don’t  mean  that  we  tore  out  anything 
and  built  something  new,  but  we  changed  from  one  plan  to 
another.  We  threw  away  many  plans.  Of  course,  we  ran 
into  difficulties  in  the  river  that  weren’t  evident  from  any 
of  our  soundings  or  drilling,  and  I  think  that  we  would  have 
been  obliged  to  have  given  the  unit  price  contractor  a  con¬ 
siderable  '  extra  on  account  of  conditions  that  developed 
there  which  were  not  shown  on  the  plans.  The  conditions  in 
the  river  could  not  have  been  shown  on  the  plans  except 
by  the  mbst  careful  research  work.  At  the  beginning  we 
ran  into  a  very  unusual  condition  down  there.  There  were 
two  overhanging  rocks  with  big  caves  underneath  them. 
Soundings  showed  the  level  of  the  top  of  this  overhanging 
rock  with  cavities  underneath,  in  the  bed  of  the  river.  Our 
pile  drilling  missed  those  entirely.  We  built  our  coffer¬ 
dams  around  those  and  on  them,  and  started  to  pump  out, 
and  you  absolutely  couldn’t  have  pumped  them  out 
309  because  practically  the  entire  Coosa  River  was  flow¬ 
ing  through  under  those  two  rocks.  We  worked  for 
weeks  on  that.  There  were  things  of  that  kind  cropping  up 
that  whefe,  while  the  soundings  were  virtually  as  the  origi¬ 
nal  field  men  prepared  them,  they  didn’t  bring  out  the  true 
conditions.  It  is  true  that  you  never  can  bring  out  the  true 
conditions.  It  would  be  only  by  exposing  the  river  bed  to 
the  eye  that  you  could  find  all  of  the  difficulties  in  connec¬ 
tion  with  that  work.  That  condition  would  have  made  any 
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job  cost  more,  on  either  contract,  unit  price  or  cost  plus. 
The  unit  price  contractor  would  probably  bid  so  tnuch  for 
river  control,  and  coming  into  a  condition  like  this  is,  put 
his  bids  on  plans  submitted  by  the  company,  which  don’t 
disclose  conditions  like  this.  I  think  the  unit  price!  contrac¬ 
tor  would  absolutely  be  due  an  extra  on  account  of  anything 
like  that,  and  in  this  particular  case  it  would  have  run  into 
a  tremendous  amount  of  money.  A  unit  price  contractor 
would  just  bid  a  lump  sum  on  our  representations  of  the 
foundation  conditions. 

All  of  this  work  had  to  be  done  under  the  direction  of  the 
State  Board  of  Health  with  respect  to  the  maintenance  of 
health  conditions  in  the  camp,  malaria  control  and  so  forth. 
It  was  also  done  under  the  directions  of  the  Federal  Health 
Service,  which  worked  verv  closelv  with  the  State  Board 
of  Health,  especially  in  matters  of  malaria  control,  on  ac¬ 
count  of  the  fact  that  the  Federal  Service  has  som^  experts 
of  wonderful  ability  along  that  line  and  they  were!  there  on 
the  job  from  time  to  time.  I  don’t  think  there  is  iny  ques¬ 
tion  about  the  fact  that  the  work  being  done  jby  Dixie 
helped  to  coordinate  the  work  of  the  Power  Com  pany  and 
Dixie  with  that  of  the  health  authorities  in  a  way  that  prob¬ 
ably  could  not  have  been  done  with  an  outside  contractor  or 
independent  contracting  firm.  We  have  found  from  our  ex¬ 
perience  with  fairly  good  sized  contractors  that  it  is  the 
hardest  thing  in  the  world  to  get  them  to  look  after  the 
health  of  their  employees,  especially  with  respect  to  ma¬ 
laria  and  the  transmission  of  malaria  all  over  the  territory. 
Every  employee  that  came  on  that  job  was  examined  for 
malaria.  A  technician  took  a  blood  smear  and  took  a  his¬ 
tory  of  his  health  condition  for  the  past  several  years,  and 
any  of  them  that  showed  up  with  chill  and  fever  right  di¬ 
rectly  on  the  dam  itself,  we  allowed  a  certain  period  for 
them  to  get  rid  of  the  malaria,  but  in  the  work  in  the 
310  basin — clearing — we  never  allowed  any  new  em¬ 

ployee  to  go  into  that  work  who  showed  ant  signs  of 
having  been  a  previous  carrier  of  malaria.  That  was  in 
accordance  with  the  regulations  of  the  Health  Department 
and  the  scheme  of  things  which  we  worked  out.  The  license 
is  not  so  specific  on  that  point.  It  does  bring  it  out.  It  was 
a  wonderful  experience  in  malaria  control  to  go  through 
that  job  with  practically  no  transmission  of  malaria  and  no 
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malaria  in  camp  whatever  at  any  time.  Any  one  going 
there  and  looking  at  that  finished  development  today  cannot 
begin  to  comprehend  the  difficulties  that  were  encountered 
in  the  construction  of  the  dam  and  power  house  and  the 
camp  at  the  reservoir.  The  completed  whole  doesn’t  speak 
the  whole  picture.  There  were  tons  of  sweat  that  were  shed 
on  that  job  that  no  one  will  ever  know  about,  in  the  prepa¬ 
ration  of  the  plans  and  the  carrying  out  of  the  work.  One 
of  the  characteristics  of  work  of  this  kind  is  that  most  of 
the  cost  of  the  job  is  getting  ready  to  do  the  work.  The 
records  are  the  only  things  that  really  reflect  the  difficulties 
and  the  problems  that  we  had  and  some  record  plans  and 
photographs,  and  recollections.  The  soundings  for  our 
foundation  went  on  for  some  time  prior  to  construction. 
We  were  working  on  that  job  off  and  on  from  1913,  I  think 
it  was.  We  had  geologists  from  1913  up  to  the  beginning 
and  during  the  work.  At  various  times  during  the  work 
we  had  geologists  on  the  job  advising  us  what  to  do  during 
certain  stages  of  development.  We  had  Doctor  Crosby, 
who  is  now  dead.  He  was  an  industrial  geologist  who  de¬ 
veloped  an  international  reputation  reporting  on  dam  foun¬ 
dations  at  the  time  the  Metropolitan  Water  Works  was 
built  by  the  City  of  Boston  along  in  the  nineties.  He  was 
employed  by  the  government,  and  by  the  City  of  New  York 
and  by  many  companies  not  only  in  this  country,  but  out¬ 
side  of  this  country.  He  was  the  outstanding  industrial 
geologist  who  specialized  on  this  class  of  work  for  a  mat¬ 
ter  of  thirty  years  or  more  in  this  country  until  he  died, 
and  when  we  looked  around  for  some  one  to  report  on  this 
project,  we  naturally  looked  to  him.  He  reported  on  the 
foundations  for  Wilson  Dam,  by  the  way,  for  the  United 
States  Government.  After  the  work  was  started  and  some 
of  the  engineers  reported  the  foundations  there  were  of 
doubtful  nature  and  that  the  government  was  making  a 
huge  mistake  to  go  ahead,  they  called  him  in  and  he  wrote 
a  report  giving  the  foundations  a  complete  bill  of  health 
and  saving  the  construction  of  Wilson  Dam  for  the  people 
of  Alabama.  We  had  some  other  geologists  there, 
311  ambng  them  Dr.  Lloyd  from  the  University  of  Ala¬ 
bama.  They  personally  visited  the  place  and  went 
down  into  the  exposed  places.  They  also,  as  a  matter  of 
informatibn,  made  comparisons  of  conditions  on  this  job 
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with  conditions  at  Lock  18,  Cherokee  Bluffs,  and  I  think 
they  also  looked  at  Lock  2,  and  they  made  a  studjr  of  the 
relative  advantages  of  all  of  these  sites  while  this  project 
was  being  considered,  reporting  favorably  on  this  site.  We 
resorted  by  every  means  to  protect  the  public  and  make  the 
structure  safe  by  using  men  like  Doctor  Crosby  and  Doctor 
Lloyd.  We  always  have  on  all  work  of  this  natujre  taken 
every  possible  precaution  that  it  is  possible  for  a  l^uman  to 
take  and  have  never  hesitated  to  go  and  seek  the  best  ad¬ 
vice  that  we  can  find  in  this  country,  not  only  on  th4  natural 
conditions  but  also  the  design  and  stability,  and  so  forth. 
This  work  was  done  under  the  supervision  of  the  j  District 
Engineer  of  the  United  States  at  Montgomery,  represent¬ 
ing  the  United  States  Government  and  the  government  had 
an  inspector  there  for  a  large  part  of  the  work  ifind  they 
finally  moved  him  away.  He  inspected  the  work  ijegularly 
for  a  long  period  and  then  after  he  left  he  made  peri¬ 
odical  trips  to  the  job  and  we  submitted,  I  think,  monthly 
reports  to  the  district  engineer,  and  any  bad  conditions 
that  developed  there  in  the  foundations  or  anything  else 
we  always  made  it  a  point  to  call  it  to  the  attention  of  the 
district  engineer  so  as  to  be  sure  that  our  treatment  of  these 
conditions  would  be  satisfactory  to  the  federal  government. 
In  connection  with  the  navigation  foundations  there  were 
certain  things  done  at  the  suggestion  of  the  government. 
The  location  of  the  site  was  passed  on  and  approved  by  the 
War  Department  after  they  made  a  very  careful  (study  of 
the  situation.  They  also  gave  us  their  ideas  with  Reference 
to  the  provision  for  future  construction  of  the  lbck,  and 
passed  on  all  plans  covering  those  points  that  came  up  dur¬ 
ing  the  construction.  That  has  to  be  done  in  all  of  these 
cases.  There  is  a  good  deal  of  under-water  work  thai;  doesn’t 
show  there,  that  was  done  for  navigation  work  in  the  future. 
There  is  a  series  of  cribs  for  a  guide-wall  there  anc.  a  lot  of 
excavation  was  done  for  the  lock  and  some  concrete  in  a 
small  portion.  Some  of  the  lock  is  actually  poured  and  in 
place  now.  Upon  the  completion  of  the  work  tpe  state 
health  officials  and  the  district  engineer  had  a  torjir  of  in¬ 
spection  of  the  entire  reservior  and  gave  us  a  certificate 
stating  that  the  clearing  work  and  malaria  control  had  been 
done  in  a  way  that  was  satisfactory  to  them,  and 
312  we  later  received  a  certificate  from  the  Federal 
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Power  commission  to  that  effect.  In  my  opinion,  in 
our  various  relations  with  the  different  governmental  bodies 
that  had  to  be  consulted  in  the  construction  of  the  dam  and 
other  works,  the  work  was  better  done  through  an  organiza¬ 
tion  affiliated  with  the  Power  Company  than  it  would  have 
been  had  an  independent  contractor  done  the  work.  I  think 
it  was  very  much  easier  to  handle  the  situation  ail  the  way 
through.  Take,  in  the  case  of  our  staff  in  the  reservoir 
clearing,  all  through  the  malaria  season,  whether  a  man  had 
any  signs  Of  malaria  or  not  they  made  him  take  five  grains 
of  quinine  every  day,  and  to  have  left  that  routine  to  an 
outside  contractor  to  handle  it  is  something  that  just 
wouldn’t  be  done.  Our  men  had  to  comply  with  that  rou¬ 
tine  or  get  off  the  job  and  we  succeeded  in  making  them  do 
it.  As  a  result  there  was  no  transmission  of  malaria 
through  that  season.  With  the  independent  organization,  it 
is  a  question  of  whether  you  would  have  had  the  sympathy 
of  the  superintendents  and  time  keepers  and  those  people 
who  look  after  those  things,  and  I  doubt  whether  those  very 
people  would  have  taken  five  grains  of  quinine.  As  humans, 
I  think  they  would  have  avoided  it,  not  having  any  sympathy 
with  our  problem.  From  the  standpoint  of  the  public  in¬ 
terest  and  the  question  of  employment  of  local  labor  and 
local  men,  I  am  sure  it  was  many  times  better  to  have  an 
organization  under  our  control  than  some  one  coming  in 
here  from  New  York  or  somewhere  else  who  would  naturally 
have  brought  a  staff  with  them.  That  job  was  built  almost 
entirely  by  residents  of  Chilton  and  Coosa  Counties.  If  you 
will  go  through  our  list  of  foremen  on  that  work,  you  will 
find  that  they  came  from  approximately  a  small  area,  and 
also  the  carpenters  and  mechanics.  As  I  recall  it,  we  prob¬ 
ably  had  a  peak  of  about  1800  men  there.  We  had  a  camp 
that  had  pretty  close  to  four  thousand  people  in  it.  We  had  a 
complete  sanitary  system, — either  a  sewerage  disposal  sys¬ 
tem  or  some  method  of  handling  waste  through  the  whole 
camp, — a  filtered  water  supply,  stores,  barber  shops,  bak¬ 
eries,  ice  plant,  schools  and  churches,  amusement  halls,  and 
every  facility  to  treat  a  man  like  a  human  being.  As  for  the 
protection  of  public  safety  of  employees  engaged  in  this  work 
in  the  wav  of  policing  and  so  forth,  we  had  a  set  of  regula¬ 
tions  governing  the  conduct  of  people  in  the  camp  and  we 
had  a  police  force  to  see  to  it  that  those  regulations  were 
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carried  out.  They  were  deputy  sheriffs.  The  regulations 
were  more  severe  than  the  average  regulations  vOu  would 
find  in  a  town  of  that  size,  and  necessarilv  so  on 
313  account  of  the  nature  of  the  camp.  We  had  the  usual 
flooders  of  bootlegging  and  moonshining  tjiere  and 
we  had  deputies  who  were  able  to  handle  those  people  and 
they  did  handle  them.  We  ran  the  job  strictly  as  a  dry  job 
all  the  way  through.  The  camp  was  absolutely  dry.  We 
had  very  much  less  liquor  in  that  camp  than  you  \jrould  get 
in  a  town  of  the  same  size  almost  anywhere  in  the j  state,  on 
account  of  the  constant  vigilance  and  a  lot  of  diplomatic 
handling. 

The  witness  testified  on  examination  by  the  Cojnmission 
as  follows : 

It  is  true  that  at  the  beginning  of  the  construction  or  at 
the  time  Dixie  Construction  Company  agreed  to  construct 
Mitchell  Dam,  the  Construction  Company  was  a  separate 
and  independent  construction  company,  and  that  it  so  con¬ 
tracted  with  Alabama  Power  Company.  My  testimony 
has  been  largely  addressed  to  showing  on  the  part  of  the 
Alabama  Power  Company  that  it  was  a  proper  contract 
and  a  beneficial  one  to  the  Alabama  Power  Company.  The 
character  of  Dixie  Construction  Company  shovjs  that  it 
was  organized  by  Walter  M.  Hood,  C.  A.  Bingha^i  and  M. 
P.  Randall.  They  were  all  employees  of  Alabama  Power 
Company.  Mr.  Hood  and  Mr.  Bingham  were  in  !the  Legal 
Department  and  Mr.  Randall  was  in  the  Treasurv  Depart¬ 
ment.  I  cannot  state  personally  whether  they  were  incor¬ 
porators  of  Dixie  Construction  Company,  or  whether  they 
undertook  the  organization  of  the  corporation  with  the 
purpose  of  participating  in  this  sort  of  work  themselves, 
except  that  I  can  state  that  they  had  no  intention  of  par¬ 
ticipating  personally  in  it.  My  opinion  is  they  were  a 
medium  for  Alabama  Power  Company. 

(Here  counsel  for  respondent  Alabama  Power  Company 
stated  that  the  incorporators  were  acting  for  the  Alabama 
Power  Company  and  their  stock  was  owned  by  Alabama 
Power  Company.) 

The  witness  then  continued: 

I  think  it  is  correct  that  in  the  year  1920  Walter  M.  Hood 
resigned  as  President  and  Thomas  W.  Martin  was  elected 
President ;  0.  G.  Thurlow  was  Vice  President ;  R.  Mitchell 
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was  Vice  President;  Lamar  Aldridge  was  elected  Secre¬ 
tary7  and  R.  M.  MacLetchie  was  elected  Treasurer.  The 
stock  of  the  company  through  transfers  was  held  during 
the  year  1920  as  follows:  Walter  M.  Hood,  8  shares;  0.  G. 
Thurlow,  1  share;  L.  M.  Means,  1  share;  Alabama  Power 
Company,  740  shares.  The  statement  of  officers  and  direc¬ 
tors  and  stockholders  of  Dixie  Construction  Company  for 
1921,  1922  and  1923  were  as  shown  on  respondent’s 
314  Exhibit  No.  2.  It  is  true  that  in  1922  the  Winona 
Coal  Company  succeeded  to  the  shares  held  by  Ala¬ 
bama  Power  Company.  The  Winona  Coal  Company  was 
not  a  subsidiary  of  Alabama  Power  Company  at  that  time. 
It  was  a  subsidiary  of  the  Alabama  Traction  Light  and 
Power  Company.  That  was  a  foreign  company  at  that 
time.  It  is  my  view  that  it  was  better  business,  so  to  speak, 
for  the  Alabama  Power  Company  to  let  the  contract  for 
Mitchell  Dam  to  the  Dixie  Construction  Company  than  to 
undertake  construction  of  the  dam  bv  a  construction  divi- 
sion  of  its  own  forces.  That  decision  was  based  on  nine 
years  experience  operating  the  other  way  and  it  was  especi¬ 
ally  true  at  the  time  we  were  handling  a  considerable 
amount  of  work  when  we  were  a  real  operating  company 
during  the  War.  The  necessity  for  that  was  brought  out 
at  that  time  emphatically.  One  of  the  big  advantages 
growing  out  of  that  situation  w’as  to  relieve  Alabama  Power 
Company  of  the  necessity  of  devoting  the  time  of  its  officers 
and  staff  to  the  construction  work,  so  as  to  leave  them  free 
or  freer  to  carry  on  the  administration  of  the  utility  opera¬ 
tions,  but  there  were  a  number  of  other  advantages.  It  is 
certainly  true  that  advantages  actually  accrued  in  the 
carrying  on  of  the  construction  work.  Such  advantages 
accrue  at  the  present  time  and  will,  I  think,  for  a  long  time 
to  come.  I  ^wouldn’t  say  that  the  advantages  accrued  from 
the  beginning  of  that  construction  of  Mitchell  Dam.  It  was 
a  gradual  improvement  all  the  time.  The  acceptance  of  the 
offer  to  construct  the  dam  is  dated  somewhere  along  about 
August,  1921,  as  I  recall.  There  is  no  question  but  what 
there  was  an  immediate  advantage  thereafter  to  Alabama 
Power  Company,  but  it  accrued  more  as  Dixie  organiza¬ 
tion  improved  and  broadened  its  scope.  The  advantage 
grew  greater  and  as  the  operating  problems  of  the  Power 
company  increased  the  advantage  became  greater.  As  to 
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how  long  it  *was  before  Dixie  Construction  Company  was  in 
position  to  carry  on  the  construction  work  as  if  the  Power 
Company  had  no  interest  in  it  whatever,  it  started  right 
immediately  as  a  cost  plus  contractor.  I  think  Alabama 
Power  Company  benefitted  immediately  by  having*  the  sep¬ 
arate  independent  construction  company  carrying  on  the 
work.  That  benefit  has  increased  as  time  has  gone  on,  but 
there  was  a  distinct  advantage  immediately.  I  wouldn’t 
say  that  within  six  months  after  the  contract  was  executed 
that  the  Power  Company  was  relieved  from  any  further 
necessity  of  furnishing  its  staff  or  employees  to  cfcirry  on 
this  project  work.  1  think  there  was  a  constant  close 
315  contact  between  the  contractor  and  the  Powtr  Com¬ 
pany,  but  the  details  of  the  direct  execution  of  the 
work,  purchases,  expediting  handling  of  the  job  directly, 
the  Power  Company  was  relieved  of  all  of  that.  The  Power 
Company  was  not  relieved  of  questions  of  policy.  Oi  course, 
every  owner  has  some  responsibility  attached  to  his  part 
of  the  contract,  especially  in  a  project  like  this  where  we 
change  natural  conditions.  There  is  a  human  side  jto  these 
big  projects  where  we  split  counties  in  two,  flood  oijt  homes 
and  roads  and  establish  settlements.  The  responsibility  of 
the  owner  is  really  something  more  than  incidental.  It  was 
work  of  investigation  preparatory  to  construction  of  the 
dam  before  1921.  I  think  that  Dixie  had  spent  possibly — 
I  would  say,  something  over  a  hundred  thousand  dollars 
in  investigation  work  for  the  Power  Company  prior  to 
July,  1921.  You  see  we  had  to  survey  roads.  The  survey 
of  the  river  was  not  complete.  We  had  surveyed  i;he  main 
river,  but  we  never  had  surveyed  all  of  the  branches.  We 
wanted  to  have  a  new  survey  of  the  site  to  check  up  the 
original  survey,  so  as  to  be  sure  that  somebody! had  not 
slipped  somewhere.  We  had  to  run  lines  for  precise  levels 
up  and  down  the  river  to  connect  this  project  with  the  pro¬ 
ject  above  to  show  that  somebody  had  not  lost  a  foot  or  two 
in  levels.  I  think  the  wording  of  the  contract  was  to  include 
all  costs  of  work  prior  to  the  execution  of  the  contract.  I 
think  that  would  be  evident  from  a  reading  of  the  contract. 
As  I  recall  it,  Dixie  held  a  lot  of  those  expenses  in  sus¬ 
pense  until  after  this  whole  matter  was  settlecf  finally, 
and  they  took  the  job  up  as  a  major  construction  project. 
I  don’t  remember  when  my  employment  with  Dijxie  Con- 
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st ruction  Company  began.  There  was  a  period  in  1918, 
1919'and  1920  when  we  were  just  gradually  building  up  the 
Dixie  Company  to  a  point  where  it  was  a  going  concern 
and  we  would  have  to  look  up  the  records  to  see.  Prior  to 
that  time  I  was  with  the  Alabama  Power  Company  as  chief 
engineer  and  during  that  period  I  designed  the  dam.  Dur¬ 
ing  that  time  the  preliminaries  were  out  of  the  way.  There 
had  been  a  tremendous  amount  of  engineering  work  done 
on  this  project.  Prior  to  that  time  there  were  a  number  of 
possible  projects  for  the  Power  Company  to  enter  on.  We 
would  have  to  compare  this  with  all  the  others  to  make  sure 
we  were  selecting  the  right  one  for  that  particular  period. 
At  the  time  of  the  organization  of  Dixie  Construction 
Company,  the  Alabama  Power  Company  had  a  construction 
and  engineering  department.  I  didn’t  prepare  respondent’s 
Exhibit  No.  3,  it  is  all  right  though.  As  to  which  of 
316  the  employees  shown  on  that  exhibit  came  from  the 
Alabama  Power  Company,  we  have  a  card  index  of 
all  our  employees.  It  might  be  better  for  me  to  go  to  that 
and  give  vou  a  later  answer  on  this  because  of  I  do  it  from 
memory  I  am  going  to  make  a  good  many  mistakes  on  it. 
There  is  a  statement  on  the  exhibit  that  about  forty  per 
cent,  of  those  are  transfers  from  the  Power  Company,  but 
we  have  records  of  all  of  those  men  that  we  can  give  you 
from  a  card  index — the  employment  of  every  one  of  them. 

(Here  the  witness  stated  that  he  would  give  a  list  of  the 
employees  taken  from  the  Alabama  Power  Company,  indi¬ 
cating  from  what  department  the  employees  were  taken.) 

The  witness  then  continued : 

It  is  true  that  the  Dixie  Construction  Company  kind  of 
emerged  from  the  Alabama  Power  Company,  withdrew 
from  that  organization,  like  a  rib  taken  from  its  side,  so 
to  speak.  From  the  day  the  Power  Company  started  to 
operate  in  Alabama  we  were  in  a  state  of  uncertainty  as  to 
the  best  method  of  handling  our  construction  work.  In  the 
early  days  Alabama  Power  Company  was  practically  a  con¬ 
struction  company.  It  was  not  an  operating  company,  and, 
in  fact,  it  was  not  a  public  utility ;  that  is  not  an  operating- 
utility.  And  we  were  growing  in  that  period,  especially 
following  the  War,  very  rapidly,  and  our  operating  prob¬ 
lems  were  getting  greater  and  greater,  and  it  was  neces¬ 
sary  for  the  Power  Company  to  concentrate  more  and  more 
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on  those  problems.  I  don’t  recall  in  detail  what  tlje  extent 
of  the  outside  construction  work  was  that  Dixie  had  done 
prior  to  the  undertaking  of  the  construction  of  j Mitchell 
Dam.  Offhand,  it  was  from  five  hundred  thousand  dollars 
up.  As  to  the  form  of  contract  under  which  outside  jobs 
were  constructed,  it  was  sometimes  a  letter,  sometimes  a 
draft  of  contract  which  was  never  finally  prepared,  and 
some  of  them  were  more  or  less  emergency  jobs.  At  the 
time  Dixie  built  the  line  to  Montgomery,  Montgomery  was 
practically  without  power  and  lights.  That  work  was  done 
on  a  cost  plus  basis.  I  think  it  was  cost,  plus  so  much  a 
mile,  plus  the  plant  rental.  We  really  never  had  any  con¬ 
tract  excepting  a  memorandum  that  was  to  be  us^d  as  the 
basis  of  drafting  the  contract,  but  we  got  the  whole  work 
completed  and  paid  for  before  we  had  time  to  confer  with 
anv  lawvers  to  draft  a  contract.  The  advantages  I  testi- 
fied  about  in  having  a  separate  construction  company  to 
do  the  construction  work  have  most  certainly  been 
317  realized  and  as  I  see  it,  we  will  realize  them  as  long 
as  this  development  continues  in  southeastern  terri¬ 
tory.  I  wouldn’t  say  that  it  was  customary  for  indepen¬ 
dent  construction  companies  to  proceed  with  construction 
work  that  involves  a  quarter  to  a  half  million  doljars  with¬ 
out  an  express  contract,  but  in  the  case  I  speak  (if,  on  the 
line  for  Montgomery,  that  was  done  for  the  Daugherty 
interests  and  the  city  was  in  distress,  and  we  had  the  power 
available,  and  we  had  the  facilities  to  go  through  and  build 
that  line  for  them  better  than  any  other  facilities  that  were 
available.  When  I  say  “we”,  I  mean  the  Dixie  Construc¬ 
tion  Company.  That  company  was  not  in  existence  when 
Alabama  Power  Company  undertook  the  contract  for  the 
government.  At  least,  it  was  not  in  a  sufficiently  digested 
form  to  use  on  that  work.  That  work  was  done  bV  the  con- 
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struction  department  of  Alabama  Power  Company  and  the 
amount  involved  was  approximately  five  million  dollars. 
The  Power  Company  didn’t  find  it  especially  cjifficult  to 
perform  that  contract,  but  it  absorbed  all  the  time  of  the 
executives.  The  officers  of  the  Power  Company  were 
obliged  to  give  their  time  to  the  contract  instead  of  the 
Power  Company  as  an  operating  company.  So  far  as  hav¬ 
ing  a  sufficient  personnel  and  equipment  was  concerned,  the 
Power  Company  was  equipped  to  perform  the  con jract  with- 
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out  particular  difficulties  on  its  part  as  far  as  those  features 
were  concerned.  That  was  in  the  years  1917  and  1918.  Fol¬ 
lowing  that  the  Power  Company  did  not  dissolve  the  con¬ 
struction  branch  of  the  company,  but  cut  it  back  a  great 
deal  from  upwards  of  a  thousand  men  down  to  just  a  hun¬ 
dred  or  two.  The  cut-back  was  not  chiefly  on  unskilled 
labor,  it  went  right  down  the  line,  all  classes  of  labor.  We 
laid  off  superintendents  and  walking  forces,  master  me¬ 
chanics  and  right  down  the  line.  I  referred  this  morning 
to  the  Ohio  River  plant  built  by  Sanderson  &  Porter  on  a 
l1/ >%  contract.  I  have  seen  that  contract,  but  I  haven’t  it 
here.  That  71/o%  was  to  cover  the  New  York  office  and  the 
profit  and  overhead.  I  think  practically  all  the  other 
charges  were  direct  charges.  That  is,  the  drafting  and  de¬ 
signing  and  all  of  that.  By  overhead  I  mean  the  officers  of 
the  New  York  office  who  did  not  handle  directlv  the  details 
of  that  one  job,  but  were  interested  in  the  management  of 
the  company  as  a  whole.  I  am  familiar  with  that  organi¬ 
zation  in  a  general  sort  of  wav.  We  have  a  number  of  their 
men  with  us  and  they  have  taken  a  number  of  our  men  from 
us  at  various  times.  I  don’t  know  what  the  7M>% 
318  would  be  though,  we  could  furnish  that.  I  mentioned 
something  about  the  sanitation  or  sewerage  control 
and  bootlegging — we  stopped  that.  Those  went  into  the 
cost  of  the  job,  as  well  as  the  quinine  we  gave. 

We  didn’t  advertise  for  bids  on  the  Mitchell  Dam  job.  We 
invited  bidders  and  we  had  a  set  of  general  plans  and  a 
set  of  general  specifications.  When  I  say  “we”  in  that  con¬ 
nection  I  mean  Alabama  Power  Company.  We  have  a  rec¬ 
ord  of  that  invitation  to  bid  I  think.  I  am  not  sure  that  we 
will  be  able  to  introduce  the  identical  plans  they  bid  on  or 
not.  We  would  have  to  check  whether  they  were  the  plans 
attached  to  the  license  bv  the  Federal  Power  Commission. 
The  specifications  we  have,  but  I  am  not  sure  we  can  intro¬ 
duce  the  identical  plans  that  were  sent  out.  It  depends  on 
whether  we  referred  to  them  by  number  when  we  called  for 
bids.  Discussing  more  fully  the  nature  of  the  experimental 
work  we  did  in  the  laboratories,  the  design  we  adopted  for 
Mitchell  Dam  was  new  and  untried.  The  idea  we  had  was  to 
make  use  of  the  water  flowing  over  the  dam  to  do  useful 
work.  We  had  a  section  down  there  that  was  relatively 
short,  and  we  needed  the  entire  width  of  the  river  for  spill- 
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way,  so  we  developed  an  idea  of  discharging  water  from 
the  turbines  under  the  overflow  water,  going  over  jthe  dam, 
and  developed  a  principle  of  controlling  the  back  water  by 
means  of  that  overflow  water, — by  means  of  using  the  ener¬ 
gy  in  that  overflow  water.  We  found  that  we  couldn’t  fig¬ 
ure  out  the  results  so  as  to  be  absolutely  sure,  so  we  decided 
we  would  start  a  small  hydraulic  laboratory  and  kettle  the 
thing,  so  we  selected  a  place  out  at  East  Lake,  at  the  spill¬ 
way  from  East  Lake,  and  put  in  a  small  laboratory  there 
to  develop  the  theory  and  the  principle  of  the  thing.  We 
developed  the  theory,  and  there  were  some  questions  as  to 
whether  we  were  absolutely  right  or  not,  and  whether  we 
could  depend  upon  those  results  or  not  on  a  structure  of  this 
magnitude,  so  we  decided  to  double  the  size  of  t|he  model 
and  run  the  same  number  of  tests  on  that,  but  there  wasn’t 
enough  water  at  East  Lake  to  do  that,  so  we  built  a  model  at 
Jackson  Shoals  and  we  ran  that  series  of  tests  |here  and 
found  they  checked  absolutely  and  that  we  had|  a  set  of 
formulas  that  we  could  depend  on,  and  got  enougli  informa¬ 
tion  to  justify  us  in  going  ahead  with  that  desjgn.  Inci¬ 
dentally,  our  subsequent  checks  develped  within  [less  than 
one-half  per  cent,  of  what  we  developed  on  tho^e  models. 
Then  we  got  into  a  question  of  the  design  of  dfaft  tubes. 

At  that  time  there  were  two  or  three  schools  of 
319  thought  on  draft  tube  design  and  there  were  a  num¬ 
ber  of  patented  tubes  that  manufacturers  were  push¬ 
ing.  Some  of  them  were  very  very  complicated  in  design 
and  very  expensive  to  build,  and  we  had  an  idea  that  a  lot 
of  those  manufacturers’  and  engineers’  theories  were  theo¬ 
ries  of  a  dubious  nature.  We  didn’t  have  any  facilities  here 
for  testing  the  different  types  of  draft  tubes,  so  in  decided 
to  run  the  tests  at  Worcester,  Massachusetts,  where  they  had 
facilities  to  measure  energy  in  quantites  of  water  to  a  very 
high  degree  of  accuracy, — that  was  Worcester  Polytechnic 
Institute — because  Professor  C.  M.  Allen  ther£  is  a  hy¬ 
draulic  testing  engineer  of  outstanding  abilityf  and  out¬ 
standing  integrity,  we  felt  that  any  test  he  conducted  would 
not  be  questioned  by  anybody,  and  our  idea  in  going  there 
was  to  simplify  and  cheapen  our  construction.  We  worked 
all  winter  up  there,  and  when  we  got  through  we  settled  on 
a  design  of  draft  tube  which  we  have  used  almost  consist¬ 
ently  since,  with  some  changes  of  a  minor  naturje,  which  is 
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very  much  cheaper  to  build  than  the  type  which  the  manu¬ 
facturers  were  proposing*  at  that  time.  It  was  something 
that  had  to  be  worked  out  in  a  laboratorv  and  could  not  be 
worked  out  in  the  office,  and  something  that  involved  the 
construction  or  building*  of  a  model  of  a  draft  tube,  as  pro¬ 
posed  by  one  manufacturer,  and  testing  it,  and  a  model  of 
another  as  proposed  by  another  manufacturer  and  testing 
it,  according  to  different  theories,  and  the  models  which  we 
developed,  until  we  finally  arrived  at  a  simple  design  which 
gave  us  as  good  a  performance  as  the  complicated  design. 
We  saved  money  on  that  design.  In  the  course  of  our  ex¬ 
perience  it  will  run  into  the  tens  of  thousands  of  dollars 
and  on  this  particular  job  it  is  pretty  hard  to  say  just  what 
we  did  save,  because  by  putting  in  that  simple  construction 
we  speeded  up  the  entire  job  some  weeks,  and  we  were 
caught  bv  the  winter  floods  there  and  were  badlv  embarrassed 
by  them  ill  making  our  final  closure,  and  if  we  had  been 
two  weeks  later  we  would  have  had  to  sit  around  on  that  job 
until  the  fallowing  summer  to  close  it.  I  don’t  know  what 
the  cost  would  have  been,  but  it  might  have  been  a  million 
dollars.  I  can ’t  tell  you  whether  this  experimental  work  was 
carried  on  by  Dixie  Construction  Company  or  Alabama 
Power  Company.  I  can’t  tell  you  even  approximately  the 
cost  of  the  experiments.  They  ran  into  quite  a  considerable 
amount,  but  it  is  something  we  can  get  from  the  figures,  I 
think.  We  have,  however,  in  the  plant  the  tubes  approved 
in  experiments  of  the  other  plants.  We  have  never 
320  since  that  time  let  up  on  our  experimental  work.  We 
have  gone  back  to  Worcester.  We  have  conducted  in 
the  last  year  a  series  of  tests  at  York,  Pennsylvania,  and 
we  conducted  a  series  of  tests  in  Crampton’s  laboratory 
and  we  have  a  series  of  tests  we  are  conducting  right  now 
here  on  Avenue  F,  and  it  is  an  endless  proposition.  They 
were  mostly  of  the  draft  tube  design,  to  some  extent,  because 
what  happened  was  this:  We  showed  the  manufacturer  of 
the  complicated  draft  tube  we  could  get  as  good  results  with 
the  simple  draft  tube  as  he  was  getting  with  the  compli¬ 
cated  draft  tube,  and  he  immediately  took  his  design  and 
looked  it  over  and  put  it  in  the  laboratories  and  developed 
it  until  he  was  getting  as  good  results  as  we  were,  and  we 
have  to  take  that  and  break  it  down  again.  It  has  been  a 
constant  contest.  There  were  certain  patents  issued  in  my 
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name  growing  out  of  these  experiments.  They  co 
design  of  this  fall  increaser  and  its  application 


That  is  just  the  suppresser  feature.  I  never  placed  any 


great  value  on  those  patents  because  it  has  alwa\j 


leered  the 
and  use. 


s  seemed 


to  me  that  any  patent  of  that  nature  is  considered  fery  easy 
to  break  down.  I  get  no  royalties  from  the  Power  Company 
for  their  use.  I  especially  disclaimed  such  royalty  from 
Alabama  Power  Company.  The  nature  of  the  suppresser  is 
general  information  and  it  is  being  used  on  a  project  on  the 
Kentucky  River  where  it  is  being  applied  by  the  Insull 
people.  I  have  never  atempted  to  collect  any  royalties  from 
it.  My  time  is  pretty  well  absorbed  by  these  problems  here. 
The  dam  I  speak  of  is  not  the  Dix  Dam.  It  is  probably 
Lock  7  but  I  am  not  sure.  It  is  written  up  in  sojne  of  the 
magazines.  The  same  principles  apply  there.  It  is  a  definite 
crib  on  this  design  and  their  engineers  took  this  design  and 
put  it  in  there.  There  is  no  question  about  it.  Alabama 
Power  Company  built  the  superstructure  of  the  Lock  12 
development.  They  installed  the  crest  gates  and  they  built 
that  final  deck  over  the  dam  and  installed  the  equipment, — 
sort  of  a  winding  up  of  that  job.  The  expenditures  amounted 
to  probably  half  the  total  expenditures,  and  whefi  you  con¬ 
sider  the  equipment  was  bought  by  the  Power  Company,  I 
would  say  more  than  half.  I  was  connected  with  that  pro¬ 
ject  as  designing  engineer.  Alabama  Power  Company  was 
practically  a  construction  company  at  that  time,  there  being 
no  operating  to  speak  of.  The  Gadsden  construction  was 
acquired  by  Alabama  Power  Company  after  it  was  organ¬ 
ized.  I  am  not  familiar  with  the  contract  under  which 
321  that  work  was  constructed  by  the  Phoenix  Construc¬ 
tion  Company.  That  contract  was  cancelled  in  some 
way.  As  to  the  McArthur  contract  on  Lock  12,  we  [paid  them 
an  equipment  rental  and  they  built  the  foundations  of  the 
mass  part  of  the  dam.  That  was  a  cost  plus  contract,  plus 
fees  and  rental.  When  I  became  Vice  President  of  Dixie 
Construction  Company  I  wasn’t  an  officer  of  Alabama 
Power  Company.  I  have  been  an  officer  of  both  corporations 
at  the  same  time:  that  is,  since  the  Dixie  Construction  Com¬ 
pany  was  organized  I  have  also  been  an  officer  of  Alabama 
Power  Company.  I  am  now  an  officer  of  both  companies. 
I  do  not  know  what  Alabama  Power  Company  p^id  for  740 
shares  of  stock  in  Dixie  Construction  Compani.  I  don’t 
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know  except  in  a  general  sort  of  way  why  Alabama  Power 
Company  sold  or  transferred  that  stock  to  the  Winona 
Coal  Company  in  1922.  It  is  a  matter  of  history.  At  that 
time  Alabama  Power  Company  was  controlled  by  a  foreign 
corporation,  the  Alabama  Traction  Light  and  Power  Com¬ 
pany,  which  owned  the  stock  of  Alabama  Power  Company 
at  that  time.  We  had  a  program  at  that  time  of  broadening 
the  whole  situation  here  and  of  doing  away  with  the  foreign 
corporation  and  developing  the  Southeastern  Light  &  Power 
Company.  It  was  a  type  of  program  that  would  take  a  long 
time  to  develop  and  work  out  and  in  that  time  this  particu¬ 
lar  stock  was  in  the  hands  of  one  company  and  then  another. 
The  reasons,  the  lawvers  can  give  vou  better  than  I  can,  but 
they  were  good  legal  reasons.  I  don’t  think  that  it  could  be 
said  that  the  services  which  were  performed  by  the  ad¬ 
ministrative  officers  or  staff  of  Alabama  Power  Company 
in  connection  with  the  construction  work  has  been  more  or 
less  incidental  since  the  creation  and  organization  of  Dixie 
Construction  Company.  I  think  that  is  becoming  of  less  and 
less  importance,  but  I  don’t  think  at  any  time  you  can  say  it 
is  incidental.  It  is  true  that  one  of  the  chief  purposes  of 
organizing  the  Dixie  Construction  Company  was  to  relieve 
the  executive  officers  and  staff  of  the  Power  Company  from 
supervision  or  any  activities  in  connection  with  construc¬ 
tion,  and  that  has  been  the  direct  result,  but  they  still  have 
the  owner ’s  interest,  which  is  something  more  than  inciden¬ 
tal  now.  In  part,  since  1921,  their  interest  has  been  chiefly 
that  of  an  owner’s  interest  in  construction  work,  but  there 
was  also  a  great  deal  of  history  and  development  work  that 
the  Power  Company  had  done  that  it  was  necessary  to  turn 
over  gradually  to  the  Dixie  Company.  I  don’t  remember 
what  Alabama  Power  Company  received  from  the 
322  sale  of  the  Dixie  stock  to  the  Winona  Coal  Company. 

Albama  Traction  Light  and  Power  Company  owned 
the  common  stock  of  Alabama  Power  Company  in  1921  and 
also  owned  stock  of  the  Winona  Coal  Company.  During 
those  three  years  it  was  just  a  case  of  shifting  stock  either 
from  Alabama  Power  Company  to  Winona  Coal  Company, 
or  from  the  Winona  Coal  Company  to  Alabama  Power  Com¬ 
pany,  both  of  which  were  owned  by  the  Alabama  Traction 
Light  and  Power  Company.  As  to  the  duties  of  Mr.  Yates 
in  the  affairs  of  Alabama  Power  Company  and  Dixie  Con- 
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struction  Company,  he  was  employed  as  a  consulting  engi¬ 
neer  who  advised  us  in  connection  with  our  engineering 
problems,  all  of  our  engineering  problems,  but  especially 
those  in  connection  with  Mitchell  Dam.  He  was  ndt  at  that 
time  an  engineer  on  the  staff  of  Alabama  Power  (jompany. 
He  was  retained  as  a  consulting  engineer.  I  doji’t  know 
whether  there  were  anv  charges  to  the  Alabama  Po^er  Com- 
panv  for  any  of  his  services  at  that  time  or  not.  They  were 
not  so  very  great.  The  principal  problem  we  had  at  that 
time  was  Mitchell  Dam,  and  his  employment  during  that 
time  was  by  Dixie  Construction  Company.  He  vjTasn’t  on 
Alabama  Power  Company’s  payroll  prior  to  the  time  he 
had  gone  to  Dixie  Construction  Company.  He  had  been  on 
Alabama  Power  Company’s  payroll  up  until  1914  and  when 
he  actually  entered  this  construction  work,  the  Dixie  Con- 
struction  Company  employed  him  as  consulting  engineer. 
He  was  employed  on  the  Mitchell  Dam  job  at  that  time,  the 
main  problem  we  had  facing  us,  and  that  work  was  the  rea¬ 
son  we  took  him  on  at  that  time.  He  took  part  in  the  Mitch¬ 
ell  Dam  construction,  including  the  designing.  We  sub¬ 
mitted  all  of  our  designs  to  him  and  he  prepared  reports 
on  them  weeks  before  we  ever  got  into  the  construction. 
We  submitted  to  him  our  whole  plan  layout  and  consulted 
with  him  almost  daily.  In  a  minor  sort  of  way,  IVllr.  Yates’ 
services  extended  further  than  just  the  Mitchell  Dam  pro¬ 
ject.  Those  problems  that  we  considered  outside  of  this 
territory  at  this  time,  over  those  two  or  three  years,  we 
never  gave  a  great  deal  of  time  to.  We  never  hafe,  but  we 
wanted  to  look  into  them  in  order  to  find  a  pUce  in  the 
schedule.  We  cosidered  them  and  looked  them  over  and 
made  some  studies  of  them,  but  as  a  point  of  njiagnitude, 
compared  with  this,  they  were  of  a  minor  nature.  jThe  Dixie 
Company  handled  all  the  engineering  in  the  construction 
of  Mitchell  Dam  and  the  employment  of  engineefs.  Practi¬ 
cally  all  Mr.  Yates’  time  was  devoted  to  the  Mitphell  Dam 
project,  from  July,  1921,  until  the  completion  of  tljie  project. 

There  may  have  been  things  of  a  minor  nature  he  did, 
323  but  I  don’t  recall  anything  other  than  thb  Mitchell 

Dam.  There  probably  were.  Mr.  Yates  at  that  time 
was  a  member  of  Wood,  Hull  &  Yates,  with  offices  in  New 
York  City.  He  had  been  there  for  some  time  pHor  to  the 
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beginning  of  work  on  Mitchell  Dam;  that  is,  since  he  sev¬ 
ered  his  connection  with  Alabama  Power  Company  in  1914. 
Mr.  Yates  is  an  engineer  of  very  large  experience  and  has 
had  to  do  with  many  great  projects  over  the  United  States, 
in  recent  years;  one  of  which  was  the  tunnels  in  New  York 
City.  Besides  that  he  was  chief  engineer  for  the  Gillespie 
Contracting  Company,  and  Gillespie  at  that  time  was  one  of 
the  great  contractors  in  the  country,  handling  millions  of 
dollars  of  the  work  over  the  east.  Mr.  Yates  is  considered  an 
engineer  of  outstanding  ability.  He  resumed  his  connec¬ 
tion  with  Alabama  Power  Company  in  1923  as  Vice  Presi¬ 
dent  and  General  Manager.  That  was  right  after  the  com¬ 
pletion  of  Mitchell  Dam.  It  is  true  that  Dixie  Construction 
Company  was  organized  to  take  over  the  construction  work 
because  of  the  increasing  operating  duties  of  the  Alabama 
Power  Company’s  management,  and  to  separate  those  ac¬ 
tivities  it  was  necessarv  in  construction  to  use  the  Alabama 
Power  Company  executives  and  officials  in  an  administra¬ 
tive  way  in  this  work  at  Mitchell  Dam,  and  they  were  so  used 
a  great  deal.  As  time  has  gone  on  such  work  has  lessened  a 
great  deal  and  I  think  by  having  Dixie  on  the  job  at  Mitchell 
Dam  the  executives  of  the  Power  Company  were  obliged  to 
give  much  less  of  their  time  to  that  job.  They  would  have 
had  to  have  given  some  of  their  time  to  an  independent  con¬ 
tractor,  even  on  that  job,  I  am  sure  of  that.  There  is  al¬ 
ways  a  change  of  specifications  and  adding  to  the  contact, 
and  the  question  of  time  and  extras  and  policy.  It  was  nec¬ 
essary  thiit  part  of  the  overhead  in  the  administration  of  the 
Power  Company  be  charged  up  to  this  job,  because  of  the 
fact  that  their  time  was  taken  on  administrative  problems 
and  details  that  Dixie  could  not  handle.  If  Alabama  Povrer 
Company  had  not  had  this  program  and  this  job,  it  would 
have  had  much  fewer  number  of  employees  in  the  executive 
department  and  other  departments.  There  were  many  prob¬ 
lems  arising  during  this  construction  period  which  required 
the  time,  the  thought  and  counsel  of  the  officials  of  the 
Power  Company.  There  were  questions  of  public  policy 
and,  as  I  say,  we  went  down  there  and  changed  natural  con¬ 
ditions,  tore  those  counties  practically  in  two.  If  you  will 
look  at  the  map  you  will  see  what  we  did  to  Coosa  County. 

All  of  that  required  attention  of  the  Power  Corn- 
324  pany’s  officials  to  handle  and  handle  properly,  and  as 
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a  result  of  their  handling  we  had  very  satisfactory  re¬ 
lations  with  the  people  down  there  and  have  today.  As  a 
matter  of  fact  we  got  out  with  considerably  less  |for  pay¬ 
ments  on  flooding  roads  than  we  had  anticipated!  I  think 
that  is  entirely  attributable  to  the  help  we  obtained  from 
the  executives  of  the  Power  Company.  That  wa^  entirely 
handled  by  the  officials  of  the  Alabama  Power  Company. 
That  included,  of  course,  not  only  roads  flooded  on  the 
main  river  but  on  many  creeks  where  bridge  corstruction 
and  roads  were  made  over.  That  was  in  both  counties,  Chil¬ 
ton  and  Coosa.  Mr.  I.  A.  Winter  assisted  in  the  tests  of 
the  models.  He  was  on  the  Dixie  staff  at  that  time.  As  a  re¬ 
sult  of  those  tests  he  was  also  awarded  a  medal  bv  the 

mf 

American  Association  of  Civil  Engineers  for  a  paj)er  which 
he  prepared  describing  the  draft  tube  tests.  That}  is  one  of 
the  distinct  honors  of  the  society  and  we  are  prolid  of  the 
Alabama  Power  Company  having  two  or  three  medals 
around  the  engineering  department.  Some  of  them  are  in 
Dixie  and  some  in  Alabama  Power  Company,  scattered 
around.  The  costs  for  these  models  and  tests  were  incurred 
in  connection  with  the  development  and  construction  of 
Mitchell  Dam  primarily.  If  we  had  not  had  Mitchell  Dam 
facing  us  we  would  not  have  pushed  this  investigation  at 
all.  They  would  not  have  been  made  had  Mitchell  Dam  not 
been  in  process  of  construction  or  contemplated  construc¬ 
tion,  and  if  time  had  gone  on  I  suppose  somebody  else  would 
have  come  along  and  made  a  number  of  them  since.  They 
are  certainly  a  proper  charge  to  the  Mitchell  Dam  construc¬ 
tion.  There  is  no  question  of  those  charges  at  all.  The  con¬ 
struction  reaped  advantages  from  that  work  and  it  was 
done  entirely  for  the  Mitchell  Dam  work.  Each  job  may  have 
been  advantageous  to  the  others,  but  we  made  additional 
tests.  We  have  put  all  questionable  points  in  the  hydraulic 
laboratory  and  tested  them  out.  Some  revisions  have  been 
made  due  to  our  further  experiments.  Of  course,  we  have 
improved  our  designs  after  the  completion  of  Mitchell  Dam. 
We  worked  especially  on  intakes  over  a  long  period  after 
that  dam  was  completed.  As  to  the  practice  of  this  company 
and  other  companies  with  reference  to  the  class  of  experi¬ 
mentation  I  have  described,  we  ran  up  against  this  condi¬ 
tion  when  we  started  to  make  our  plans  for  Mitchell  Dam. 
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That  there  were  very  few  livdraulic  laboratories  in  the 
country.  None  of  them  were  being*  used  by  the  Power  Com¬ 
panies  at  all.  It  was  the  practice  of  the  hydraulic  engineers 
of  the  manufacturers  to  tell  the  Power  Companies 
325  what  to  do  and  how  to  build  their  plans,  and  we  ques¬ 
tioned  that  practice  and  we  decided  to  go  into  the 
hydraulic  laboratories  and  we  have  carried  on  tests  ever 
since,  whereas,  I  think  practically  all  of  the  other  Power 
Companies  carried  on  no  tests  at  all.  They  leave  the  de¬ 
velopment  work  to  the  manufacturers’  hydraulic  engineers, 
while  we  have  taken  our  own  problems  ^nd  worked  them 
out  in  our  own  way,  comparing  costs  of  this  job  with  the 
costs  of  other  jobs  of  other  Power  Companies.  You  iprob- 
ablv  will  find  this  laboratory  expense  in  the  other  costs, 
but  you  will  find  somewhere  else  in  their  costs  something 
that  runs  a  whole  lot  higher  than  this  laboratory  expense 
in  every  one  of  them.  In  other  words,  we  figure  we  are 
making  money  by  running  our  tests  ourselves,  hundreds  of 
thousands  of  dollars.  As  to  work  that  was  done  bv  Dixie 

I  V 

Construction  Company  by  departments  of  Alabama  Power 
Company  during  this  time,  we  called  in  engineers  in  the  com¬ 
mercial  department,  who  were  especially  qualified  in  the 
application  of  electrical  equipment  construction  plant.  That 
is,  we  called  them  in  to  assist  Dixie  staff  in  their  engineer¬ 
ing  duties.  We  moved  Mr.  Bott  in  there  in  that  work.  In 
connection  with  public  relations  we  used  executives  of  the 
company.  On  legal  problems  we  used  the  lawyers  of  the 
company.  We  had  a  good  many  legal  problems.  The 
auditing,  accounting  and  setting  up  provisions  for  funds  in 
the  work,  setting  up  a  program  to  decide  just  when  to 
bring  the  job  in  most  advantageously;  that  is,  the  Power 
Company’s  staff  played  a  part.  We  had  our  own  account¬ 
ing  or  auditing  department.  The  men  from  Alabama 
Power  Company  were  used  temporarily.  They  were  not 
permanent  employees.  That  obviated  the  necessity  for 
Dixie’s  having  a  permanent  man  in  this  kind  of  work. 
Colonel  Mitchell,  one  of  the  officers  of  the  Power  Company, 
handled  quite  a  number  of  the  road  changes  with  reference 
to  roads  and  buildings  that  were  Hooded  out  or  cut  off,  in 
both  Coosa  and  Chilton  counties.  Of  course,  we  had  the 
relation  with  the  State  Board  of  Health  and  the  Federal 
Health  Service  and  the  officers  of  the  company  did  a  great 
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deal  of  steering  on  that.  We  didn’t  employ  a  maij  in  Dixie 
for  that  purpose  at  all  times,  but  relied  on  the  Power  Com¬ 
pany’s  trained  organization  for  that  class  of  service.  The 
general  administration  of  Alabama  Power  Company 
charged  into  this  construction  was  deemed  reasonable  and 
fair  by  the  board  of  directors,  I  think.  It  was  parsed  on  as 
being  reasonable  and  fair.  I  don’t  think  there  was  anv 
question  about  that  at  all.  That  was  Alabama  Power  Com¬ 
pany’s  board  of  directors.  As  to  whether  Dixie 
326  Construction  Company  had  obligated  itself  under 
its  contract  to  bear  the  expense  of  any  leg^l  work  in 
connection  with  the  construction  of  Mitchell  Daifi,  that  is 
probably  something  for  a  lawyer  to  say.  I  think  it  is  cov¬ 
ered  in  Paragraph  2. 

Paragraph  2  of  the  contract  was  thereupon  read  as  fol¬ 
lows  : 

“2.  The  particular  work  to  be  done  by  the  Construction 
Company  from  time  to  time  shall  be  designated  by  the 
Power  Company  in  requisitions  or  on  letters  addressed  to 
the  Construction  Company,  the  acceptance  of  wh^ch  by  the 
Construction  Company  shall  be  noted  thereon  for  which 
the  Power  Company  agrees  to  pay  the  Construction  Com¬ 
pany  a  sum  equal  to  the  total  cost  of  such  work  | including 
engineering  expenses  and  salaries,  office  and  incidental  ex¬ 
penses,  labor,  material,  overhead  and  travelling  expenses 
plus  the  following  respective  percentages  of  such  total  cost 
of  such  work,  namely: 

“On  the  first  $100,000  of  cost  4% 

“On  the  next  $700,000  of  cost  3^4% 

“All  in  excess  of  $800,000  of  cost  3%.” 

The  witness  then  continued: 

I  consider  this  paragraph  covering  the  total  cost  of  the 
work. 

Here  the  President  of  the  Commission  asked  the  follow¬ 
ing  question : 

“Yes,  sir,  but  doesn’t  Paragraph  1  define  what  the  work 
is  that  the  Power  Company  employed  the  Construction 
Company  to  do?  Paragraph  1  reads  as  follow^:  ‘1.  The 
Power  Company  does  hereby  employ  the  Construction  Com¬ 
pany  to  design  and/or  construct  such  work  for  tjhe  Power 
Company  as  may  be  turned  over  to  it  from  tinde  to  time 
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together  with  the  necessary  engineering  for  such  work.’ 
And  then  the  letter  addressed  to  Dixie  Construction  Com¬ 
pany,  Birmingham,  Alabama,  dated  July  15th,  1921,  Order 
No.  E.  D.  2268,  reads  as  follows :  ‘You  are  hereby  authorized 
to  perform  the  work  described  below,  in  accordance  with 
and  upon  the  terms  and  conditions  of  that  certain  contract 
between  this  company  and  your  company,  dated  January 
30th,  1919,  at  an  estimated  cost  of  $9,429,440.  Description 
of  Work:  All  labor,  materials  and  other  expenditures  in  the 
construction  of  Mitchell  Dam,  including  reservoir, 
327  transmission  line,  etc.  *  *  *” — 

Mr.  Turner,  counsel  for  the  respondent  Alabama 
Power  Company  thereupon  made  the  following  statement: 

“Now,  if  the  Commission  pleases.  Of  course,  the  inter¬ 
pretation  of  the  contract  is  one  for  a  lawyer,  but  whether 
it  is  set  out  specifically  in  that  contract  or  not,  if  the  work 
was  done  and  it  went  into  the  job,  whether  it  is  covered  by 
the  contract  or  not  would  appear  to  me  to  be  immaterial, 
except  insofar  as  the  Dixie  might  be  entitled  to  a  fee  on  it. 
Now,  if  it  actually  went  into  the  job,  if  it  was  an  actual  cost 
of  the  job,  whether  it  is  mentioned  in  the  contract  or  not 
would  appear  to  me  to  be  entirely  immaterial  except  for  the 
fact  that  the  Dixie  might  not  be  entitled  to  a  fee  on  that. 
Now,  the  interpretation  that  the  parties  have  given  to  the 
contract  is  that  it  went  into  the  job  and  was  a  part  of  the 
costs  on  which  Dixie  was  entitled  to  a  fee.  If  the  language 
is  at  all  ambiguous,  the  parties  have  a  right  to  interpret  it, 
as  your  Honor  well  knows,  and  their  interpretation  is  bind¬ 
ing  and  would  be  binding  on  the  Commission,  subject  to 
their  scrutiny.  If  there  were  any  other  reading,  of  course, 
this  Commission  would  have  a  right  to  go  into  that,  but  if 
it  was  reasonable  cost  reasonably  incurred  in  the  construc¬ 
tion  of  the  Dam, — if  it  was  necessary  and  the  cost  was  rea¬ 
sonable, — why  it  is  a  part  of  the  costs  of  the  construction  of 
the  Dam,  whether  it  is  mentioned  in  the  contract  or  not 
Now,  whether  Dixie  was  entitled  to  a  fee  on  it  might  be 
another  question,  but  certainly  if  that  amount  was  spent 
and  went  into  the  project  we  would  be  entitled  to  it,  as  a 
part  of  the  original  cost  of  the  Dam.” 

The  following  then  ensued: 

“President  White:  I  think  perhaps  that  is  true,  that  if 
legal  expense  is  incurred  as  an  item  of  cost,  and  the  service 
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was  actually  assignable  to  this  project,  it  woi|ld  be  a 
proper  part  of  the  costs.  I  don’t  think  there  is  iny  ques¬ 
tion  of  that,  but  there  would  be  a  question  of  this  fee. 

“Mr.  Turner:  I  grant  you  that  that  might  be  in 
328  question. 

“President  White:  There  might  also  be  a  question 
as  to  whether  the  legal  expense  was  a  part  of  the  general 
legal  work  properly  classified  as  operating  expense  and  not 
capital. 

“Mr.  Turner:  Of  course,  we  grant  that.  If  it  pidn’t  go 
into  the  work,  it  ought  not  to  be  charged  in  there  and  we 
are  quite  willing  to  concede,  if  any  of  those  legal  expenses 
are  properly  chargeable  to  some  other  development,  they 
ought  to  come  out.  We  are  prepared  and  will  be  prepared 
to  present  our  side  of  the  case  at  the  proper  time  on  those 
items.  I  feel  that  in  the  end  there  will  be  no  difficulty  in 
getting  those  matters  entirely  clear.  That  is  just!  our  po 
tion  with  reference  to  it,  if  the  Commission  pleases.” 

The  witness  then  continued: 

As  to  the  obligation  the  Dixie  Construction  Company 
had  under  the  contract  with  respect  to  expenditures  made 
on  account  of  changing  of  roads  and  other  matters  of  pub¬ 
lic  policy  and  things  of  that  sort,  the  contract  was  to  cover 
the  clearing  of  the  reservoir  and  preparation  of  the  reser¬ 
voir  for  flooding  and  that  included  the  planning,  road 
changes,  and  carrying  them  out.  That  included  the  malaria 
control  and  general  cleaning  up  of  the  entire  reservoir  sit¬ 
uation,  as  well  as  the  building  of  the  dam.  It  wgjs  contem¬ 
plated  under  this  contract  that  the  Dixie  Construction 
Company  was  to  equip  itself  with  adequate  construction 
equipment  to  perform  the  work  and  it  did  that — \frell,  work¬ 
ing  with  the  Power  Company.  I  don’t  recall  at  tlie  moment 
what  items  of  equipment  were  furnished  by  Alabama 
Power  Company  and  what  items  of  equipment  were  pur¬ 
chased  by  the  Dixie.  That  is  a  matter  of  record  and  the 
record  is  in  good  shape  on  that. 

Here  the  President  of  the  Commission  asked  the  follow¬ 
ing  question : 

“Now,  if  it  weren’t  the  Dixie  Construction  Company’s 
obligation  to  equip  itself  at  its  own  cost  with  the  necessary 
construction  equipment,  how  do  you  explain  this  para¬ 
graph  10  of  this  contract, — that  part  of  it  whic]i  reads  as 
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follows:  ‘10.  If  anv  work  to  be  done  under  this  contract  is 

•/ 

abandoned  by  the  Construction  Company,  or  if  this  con¬ 
tract  shall  be  assigned  without  the  written  consent 
329  of  the  Power  Company  as  herein  set  out,  or  if  at  any 
time  the  General  Manager  of  the  Power  Company 
shall  be  of  the  opinion  and  so  certified  in  writing  that  the 
performance  of  the  work  is  unnecessarily  or  unreasonably 
delayed,  or  that  the  Construction  Company  is  violating  any 
of  the  conditions  of  this  contract,  or  has  not  installed  cr 
properly  maintained  an  adequate  construction  equipment, 
or  is  executing  the  work  in  bad  faith,  (or  is  not  complying 
with  instructions  of  the  Chief  Engineer  of  the  Power  Com¬ 
pany),  or  if  the  work  is  not  fully  completed  within  the  time 
fixed  for  its  completion,  the  Company  may,  at  its  option, 
notify  the  Construction  Company  to  discontinue  all  the 
work,  or  any  part  thereof,  etc.’ — Now  don’t  you  construe 
that  part  of  this  contract  as  making  it  the  direct  obligation 
of  the  Dixje  Construction  Company  to  equip  itself  with  ad¬ 
equate  construction  equipment  at  its  cost?” 

The  witness  answered: 

“No,  I  never  have  taken  that  view  of  it.” 

The  witness  then  continued: 

The  view  I  take  of  it  is  that  at  that  time  the  Dixie  Con¬ 
struction  Company  was  a  young  company  without  an  es¬ 
tablished  credit  and  it  was  frequently  to  the  advantage  of 
the  Power  Company  to  buy  major  items  of  equipment  on 
its  own  account,  rather  than  to  let  Dixie  make  the  pur¬ 
chases.  When  it  did  so  it  is  possible  that  it  was  doing 
something  that  Dixie  Construction  Company  was  under 
obligation  to  do  for  itself,  but  at  the  time  we  were  building 
Lock  12,  with  McArthur  Brothers,  the  Power  Company 
went  out  into  the  market  and  bought  many  items  of  equip¬ 
ment  in  order  to  speed  up  the  work  and  in  order  to  reduce 
the  cost  one  way  or  the  other.  The  Dixie  Construction 
Company  didn ’t  have  the  credit  to  purchase  what  it  needed 
as  adequate  construction  equipment.  It  probably  had  the 
credit  to  buy  it,  but  the  Power  Company  was  in  position  to 
buy  it  more  favorably.  The  Power  Company  knew  Dixie 
Construction  Company’s  credit  condition  at  the  time  it  en¬ 
tered  into  the  contract,  and  the  fact  that  Dixie  did  not  have 
good  credit  at  the  time  didn’t  injure  its  ability  to  get  work 
done  for  the  Power  Company  in  any  way  that  I  have  been 
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able  to  see.  It  was  embarrassing  frequently  to  explain  to 
every  local  agent  of  Dunn  &  Bradstreet  the  position  of  Dixie 
for  a  long  time,  but  those  days  have  passed.  ” 

330  Here  counsel  for  the  respondent  made  tljie  follow¬ 
ing  statement: 

“If  the  Commission  pleases,  as  to  the  legal  effect  of  that 
clause  that  the  President  of  the  Commission  read,  we  want 
to  state  our  interpretation  of  that,  and  we  think  that  that 
clause  is  merely  for  the  protection  of  the  Alabama  Power 
Company,  who  is  written  in  there,  solely,  and  can  be  inter¬ 
preted  in  no  other  way  than  as  a  protection  to  the  Alabama 
Power  Company  in  event  Dixie  lays  down  on  th^  job.  It 
gives  us  the  right  to  go  in  there  and  take  over  what  the 
Dixie  has.  I  know,  if  a  careful  reading  of  that  wjsre  made, 
the  Commission  wouldn’t  view  that  it  impose^  ,on  the 
Dixie  any  obligation  to  buy  any  equipment.  Tlhe  whole 
effect  of  it  is  that  if  Dixie  doesn’t  do  the  job,  we  jean  come 
in  and  take  over  what  they  have  and  go  ahead  with  the 
work.  In  other  words,  it  is  a  clause  written  for  the  benefit 
of  the  Alabama  Power  Company,  and  does  not  put  any 
affirmative  duty  and  is  no  intended  to  put  any  affirmative 
duty  on  Dixie.  The  whole  intention  of  it  is  a  protection  for 
the  Alabama  Power  Company  in  event  the  Dixie  Company 
lays  down  on  the  job,  and  I  think  that  if  the  Commission 
analyzes  it,  you  will  reach  our  conclusion.  We  just  want 
to  make  our  position  clear  with  reference  to  that  section 
of  the  contract.” 

The  President  of  the  Commission  then  asked  the  wit¬ 
ness  the  following  question: 

“Now,  Mr.  Thurlow,  after  further  reference  to  this  Par¬ 
agraph  10  of  this  contract,  where  it  states  that  this  con¬ 
tract  is  revokable  by  notice  to  be  served  on  the  Construc¬ 
tion  Company  if  the  Construction  Company  is  j  executing 
the  work  in  bad  faith,  or  is  not  complying  with  instruc¬ 
tions  of  the  Chief  Engineer  of  the  Power  Company, — isn’t 
a  reasonable  construction  of  that  part  of  the  contract  that 
it  was  the  duty  of  the  Alabama  Power  Company  to  give  the 
necessary  instructions  on  its  part,  as  owner  or  builder, 
through  its  Chief  Engineer,  without  cost  to  the  Dixie  Con¬ 
struction  Company?” 

And  the  witness  answered: 

“I  don’t  think  that  that  was  the  intentioiji.  I  think 
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that  that  was  another  protection  clause.  I  haven’t  given 
that  clause  your  interpretation.” 

The  witness  then  continued: 

The  clause  certainly  shows  that  the  work  of  the  Dixie 
Construction  Company  was  to  comply  with  the  instructions 
of  the  chief  engineer  of  the  Power  Company.  It  show’s 
that.  As  to  whether  under  this  contract  Dixie  Construction 
Company  should  be  subjected  to  instructions  of  the  owmer 
or  builder  through  its  chief  engineer,  and  yet  that  Dixie 
Construction  Company  should  defray  the  cost  of  that  in¬ 
struction  or  engineering.  I  think  that  is  more  a  matter  of 
accounting  procedure  than  anything  else.  It  is  the  gen¬ 
eral  rule  that  all  builders  do  give  their  contractors  a  spe¬ 
cific  instruction  of  that  sort  which  is  to  control  the  con¬ 
tractor  as  to  the  manner  of  the  performance  of  the  con¬ 
tract.  That  being  true,  as  to  the  construction  put  upon 
this  contract,  the  cost  of  that  supervision  or  wrhatever  you 
want  to  call  it  is  bound  to  go  into  the  cost  of  the  work  one 
way  or  the  other.  As  to  whether  engineering  should  be 
included  there  and  then  a  fee  added  on  to  it,  it  is  a  ques¬ 
tion  of  whether  that  was  to  be  included  in  the  total  cost  of 
the  work  as  set  forth  in  the  contract.  As  to  whether  a  con¬ 
tract  would  provide  that  the  expense  of  the  engineering  in¬ 
structions  and  direction  of  the  builder  to  the  contractor 
should  be  included  in  the  contract  and  a  fee  paid  on  top  of 
that,  would  depend  entirely  on  the  contract,  the  nature  of 
the  contract  and  the  nature  of  the  work.  I  wras  chief  en¬ 
gineer  of  the  Pow-er  Company  at  that  time.  I  don’t  know 
whether  wre  called  Mr.  Barry  the  Assistant  General  Man¬ 
ager  or  the  Assistant  Chief  Engineer  of  the  Dixie  Con¬ 
struction  Company.  We  had  a  representative  of  the  Power 
Company  on  the  work  to  look  out  after  the  Power  Com¬ 
pany’s  interest.  We  had  an  inspection  staff  there  who 
passed  on  the  quality  of  the  concrete  and  foundations,  and 
so  forth.  1  They  had  authority  to  hold  up  the  work  at  any 
time.  They  worked  independent  from  the  local  superinten¬ 
dent  and  district  engineer,  or  rather  resident  engineer,  and 
as  time  wrent  on  we  had  electrical  and  mechanical  inspec¬ 
tors  the  same  way.  Those  inspectors  were  there  on  behalf 
of  Alabama  Power  Company  to  see  that  the  project  was 
built  in  accordance  with  the  instructions  of  the  com¬ 
pany’s  engineer.  Those  inspectors  were  paid  by  the  Dixie 
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332  Construction  Company  as  a  part  of  the  cost  of  the 
work.  In  other  words,  we  paid  our  employe^  for  the 
expense  of  his  inspectors.  Those  inspectors  reported  to 
me.  Then  as  time  went  on  we  had  further  inspection  by 
men  in  the  operating  staff  of  the  Alabama  Powbr  Com¬ 
pany,  acceptance  tests,  passing  on  the  work  as  a  whole  be¬ 
fore  it  was  finally  turned  over  bv  the  contractor  to  the 
Power  Company.  A  good  many  of  those  employees  were 
on  the  Alabama  Power  Company  roll  and  not  on  the  Dixie 
roll  at  all.  As  to  the  final  inspection  and  responsibility 
to  the  Alabama  Power  Company,  I  went  over  the  entire 
work  with  the  operating  engineers  of  the  Power  Company, 
and  myself,  which  we  always  do,  and  listed  the  deficiencies 
and  items  to  be  cleaned  up  and  they  were  finally  passed  on 
by  the  operating  staff.  Mr.  Mitchell  was  representing  the 
operating  department  of  the  Power  Company.  Mr.  Barry 
was  a  Power  Company  employee  transferred  to  Dixie.  He 
has  since  been  transferred  back  to  the  Power  Company. 
He  w^as  in  Anniston  as  our  manager  there;  after  the  com¬ 
pletion  of  that  work  we  transferred  him  to  Montgomery 
and  then  back  here.  The  estimates  that  were  submitted  to 
the  Alabama  Power  Company,  to  the  Federal  Po^er  Com¬ 
mission  and  to  this  Commission  were  prepared  ujnder  my 
direction  and  I  passed  on  them.  I  know  in  those  days  they 
had  not  worked  out  their  routine  as  well  as  the^  have  it 
today  and  I  am  not  sure  as  to  just  what  they  ask£d  for  at 
that  time.  I  know  they  asked  for  a  general  estimate  of  the 
cost  of  the  job.  As  to  whether  I  was  in  the  emploV  of  both 
companies  about  this  period  as  chief  engineer  of  t^ie  Power 
Company,  and  ranking  executive  officer  of  the  Dixie,  I 
don’t  think  you  could  say  that  I  was  in  the  employ  of  the 
Power  Company.  I  haven ’t  considered  myself  an  Employee 
of  the  company  for  a  good  many  years  now.  Oi^r  exhibit 
shows  that  I  was  chief  engineer  at  that  time.  I  dok’t  recall 
whether  I  approved  the  propriety  of  the  amount  of  Alabama 
Power  Company’s  executive  expense  that  went  into  this 
job.  I  think  it  very  likely  that  I  passed  on  the  amount  that 
was  charged  from  the  Accounting  Department  into  this 
project  and  if  I  did,  it  was  done  after  each  department 
head  had  analyzed  the  situation  in  his  department  and  set 
up  an  amount  that  seemed  reasonable  according  to  his 
judgment  of  it.  The  Accounting  Department  did  render 
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real  service  there  during  the  construction  period.  I  don’t 
recall  why  the  Accounting  Department’s  time  was  not 
charged  during  the  first  two  years  and  33-1/3%  charged 
after  that.  I  probably  passed  on  the  propriety  of  the 
amount  that  the  legal  department  put  in,  as  well  as 
333  that  by  the  purchasing  department,  general  engineer¬ 
ing  department  and  the  New  York  office.  The  Dixie 
had  no  New  York  office  at  that  time,  but  the  company  had 
some  officials  located  in  New  York  in  the  handling  of  some 
of  our  major  purchases  and  business  relations  were  such 
that  we  could  conduct  purchases  up  there.  Alabama  Power 
Company  had  an  office  in  New  York  in  1921,  1922  and 
1923.  Our  principal  office  is  here  in  Birmingham.  The 
office  in  New  York  was  at  120  Broadway  and  I  suppose 
we  had  fifteen  or  twenty  people  around  the  office,  some¬ 
thing  like  that.  The  New  York  office  looked  after  the  busi¬ 
ness  of  financing  of  Alabama  Power  Company.  It  was 
devoted  largely  to  that,  I  think.  Of  course,  in  that  period 
there  was  a  good  deal  of  purchasing  done  there.  The 
major  items  of  equipment  were  all  gone  over  there  and 
purchased  there.  It,  of  course,  wasn’t  necessary  to  main¬ 
tain  an  office  with  twenty  people  in  it  to  purchase  equip¬ 
ment  or  ihaterial.  Yerv  little  of  their  time  was  given  to 
that.  Dixie  Construction  Company  had  offices  in  Birming¬ 
ham  at  that  time.  I  passed  on  the  propriety  of  the  charge 
of  filing  and  general  office  expense  of  Alabama  Power 
Company  where  35%  was  charged  in  for  part  of  the  time 
and  50%  at  others.  As  to  the  service  rendered  to  Dixie 
Construction  Company  in  Birmingham,  I  think  that  in 
those  days  that  was  probably  a  reasonable  proportion  of 
the  charge,  because  it  was  putting  work  on  the  Power  Com¬ 
pany  one  way  or  other  connected  with  this  job.  The  offices 
were  not  jointly  used  offices.  They  were  used  by  the  Power 
Company,  but  partly  for  operation  and  partly  for  exten¬ 
sions.  The  work  of  a  department  like  that  would  have 
been  very  very  much  less  had  the  Power  Company  been 
an  operating  company  without  this  development  program. 
As  to  95%  of  the  Alabama  Power  Company’s  land  account 
being  charged  to  Dixie,  that  is  all  they  were  doing  at  that 
time,  buying  land  for  this  project.  We  didn’t  have  any¬ 
thing  else  for  them  to  do  at  that  time.  As  to  the  2  to  30% 
of  the  safety  department  of  Alabama  Power  Company, 
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general  administration,  being  charged,  the  amount  of  in¬ 
juries  and  damages  on  that  job  compared  with  j  the  rest 
of  the  system  of  Alabama  Power  Company  was  several 
times  greater.  We  had  had  Mitchell  Dam  general  meet¬ 
ings  of  everybody  on  the  safety  committee  to  study  out 
problems  and  decide  how  to  reduce  our  injuries  apd  losses. 
It  was  one  of  the  serious  problems  of  the  job,  and  we  at 
one  time, — I  don’t  recall  whether  we  did  or  not,  but  we  at 
one  time  thought  it  would  be  necessary  to  put  on  a 
334  number  of  safety  men,  reporting  directly  to  the 
safety  department,  with  a  considerable  amount  of 
authority,  to  cut  down  accidents  on  that  job.  Tjhe  Dixie 
Construction  Company  had  a  safety  department  also,  but 
they  didn’t  have  the  skill  and  experience  and  desire  to  ac¬ 
complish  results  that  the  safety  department  of  the  Power 
Company  has.  They  are  men  of  long  experience,  who  think 
safetv  all  the  time  and  have  a  dozen  solutions  for  problems 
where  a  construction  man  would  have  one  or  noiie  at  all. 
As  to  whether  that  operated  independently  or  together,  they 
went  down  there  and  investigated  accidents  to  pen  who 
had  lost  their  lives  and  studied  the  contractor’^  organi¬ 
zation  and  studied  the  job  generally  and  made  recommenda¬ 
tions  a  number  of  times.  As  to  who  determined  what 
amount  of  that  department  expense  should  go  in,  that  was 
determined  by  the  department  heads,  each  of  whop,  by  his 
knowledge  of  the  situation,  knew  what  percentage  of  his 
department’s  time  was  given  up  to  this  job  and  to  the 
operating  problems.  That  was  done  monthly  in  most  in¬ 
stances.  I  think  all  of  these  items  were  approved  by  the 
General  Manager.  I  think  that  there  were  records  made 
at  that  time.  Besides  the  duties  of  the  officers  and  em¬ 
ployees  of  Alabama  Power  Company  with  reference  to 
Mitchell  Dam  project  in  the  year  1921,  they  had  tb  conduct 
the  regular  business  of  the  Power  Company.  I  have  for¬ 
gotten  what  their  business  amounted  to  at  that  time,  it  has 
grown  so  that  I  have  forgotten.  Of  course,  the  records  would 
show  how  much  business  they  did  have  to  perform  in  other 
matters  than  fooling  with  the  Mitchell  Dam  project.  That 
would  be  true  also  during  other  years  during  which  Mitch¬ 
ell  Dam  was  constructed.  As  to  whether  the  officers  and 
employees  of  Alabama  Power  Company  took  tlpee  times 
as  much  time  and  work  looking  after  the  company’s  end  of 
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the  construction  of  Mitchell  Dam  project  as  in  looking 
after  their  other  duties  during  those  years,  I  will  put  it 
this  way:  If  the  Power  Company  had  not  had  this  Mitch¬ 
ell  Dam  construction  program  and  had  been  in  static 
condition  as  an  operating  company,  its  staff  need  not  have 
been  over  one-third  what  it  was  at  that  time.  The  addi¬ 
tional  staff  w'as  due  to  this  development  program  and  to 
this  construction  job  and  the  business  problems  in  con¬ 
nection  with  it,  getting  it  done  and  getting  it  on  the  line 
and  getting  an  income  from  it.  I  should  say  the  Mitchell 
Dam  project  added  more  than  33-1/3%  to  necessary  ad¬ 
ministration  expenses  of  Alabama  Power  Company,  I 
would  say  the  project  multiplied  it  three  times.  As 
335  to  how  I  reconcile  that  statement  with  my  testimony 
that  it  was  to  the  advantage  of  Alabama  Power  Com¬ 
pany  to  contract  with  the  Dixie  Construction  Company  in 
order  to  relieve  itself  of  administrative  duties  so  that  Ala¬ 
bama  Power  Company  could  devote  itself  to  utility  operat¬ 
ing  duties,  what  I  have  in  mind  is  the  bringing  of  this  pro¬ 
ject  in  on  the  line  as  an  income  producer,  that  Alabama 
Power  Company’s  employees  could  devote  their  attention 
to  that  rather  than  execution  of  construction  problems.  It 
is,  without  question,  a  part  of  the  duty  of  an  operating  utility 
as  such  to  devote  part  of  its  time  to  making  extensions  and 
betterments  to  take  care  of  enlarged  business,  but  if  they 
can  relieve  themselves  of  the  execution  of  this  construction 
work,  so  that  they  can  study  these  development  programs, 
and  study  the  projects  they  are  bringing  on  the  line,  it  is 
certainly  going  to  bring  about  a  more  satisfactory  condi¬ 
tion.  The  benefit  that  Alabama  Power  Company  received 
from  the 1  separate  incorporation  of  Dixie  Construction 
Company,  notwithstanding  a  large  percentage  of  the  service 
of  the  officers  and  employees  of  the  Power  Company  were 
used,  comes  from  the  relief  of  detail  that  the  Dixie  handled. 
The  executive  officers  of  Alabama  Power  Company  at  this 
time  were  Mr.  Martin,  President,  Mr.  Walmsley,  Vice 
President,  Col.  Mitchell,  Vice  President,  Mr.  MacLetchie, 
Treasurer,  and  Mr.  Aldridge,  Secretary. 

The  witness  testified  on  redirect  examination  as  follow’s : 

The  cause  for  the  increase  in  the  organization  of  Alabama 
Power  Company  due  to  the  construction  of  Mitchell  Dam 
was  due  to  the  fact  that  Mitchell  Dam  made  available 
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around  350  million  kilowatt  hours  of  energy  annually,  and 
unless  the  Power  Company  provided  a  market  for  it,  that 
project,  of  course,  would  have  no  value  whatever. 

Here  the  President  of  the  Commission  asked  the  follow¬ 
ing  question : 

‘ ‘Isn’t  the  business  of  developing  the  market  fo::  the  out¬ 
put  of  the  company  a  part  of  its  commercial  expense  and 
operating  expense?  What  place  has  that  got  in  construc¬ 
tion  costs.’  ’ 

Counsel  for  respondent  Alabama  Power  Company  made 
the  following  statement: 

“We  are  fixing  to  develop  that,  Mr.  President.  I  don’t 
think  he  conveyed  his  real  view  to  the  Commission 
336  about  this  increase  in  the  personnel  of  the  Power 
Company.  We  said  that  the  men  added  to  get  busi¬ 
ness  were  properly  chargeable  to  operating  expense,  but 
in  speaking  of  this  increase,  I  wanted  him  to  explain 
whether  anv  of  those  men  were  devoted  to  construction 
work.  These  men  who  had  to  be  put  on  by  virtue  of  the 
building  of  the  job.  I  don’t  know  whether  that  was  the 
idea  he  intended  to  convey  or  not,  and  I  was  [trying  to 
develop  that.” 

The  witness  then  continued: 

By  my  testimony  concerning  these  additional  men,  I 
mean  this:  If  this  project  had  not  been  built  for  commer¬ 
cial  purposes,  it  probably  would  not  have  been  necessary 
to  have  the  overhead  charges  which  we  had;  but  it  was 
built  for  commercial  purposes  and  these  overhead  charges 
are  necessarily  a  part  of  this  project.  The  pari:  of  over¬ 
head  which  was  charged  into  Mitchell  Dam  di(l  not  in¬ 
clude  any  operating  expenses.  The  whole  time  bf  the  in¬ 
creased  personnel  was  not  charged  to  Mitchell  Dim.  There 
was  a  percentage  of  the  time  which  was  worked  out  in  some 
way  or  another  and  that  was  a  matter  of  judgment  or 
actual  time.  The  fact  that  95%  of  the  land  department 
expense  was  being  charged  to  Dixie  Construction  Com¬ 
pany  did  not  mean  that  95%  of  the  land  department  ex¬ 
penses  were  charged  into  the  Mitchell  Dam.  That  in¬ 
cluded  other  work,  such  as  substations,  and  so  forth.  Like¬ 
wise,  the  fact  that  75%  of  the  time  of  the  executive  officers 
was  charged  to  Dixie  doesn’t  mean  that  all  of  ^hat  went 
into  the  cost  of  Mitchell  Dam.  That  is  true  of  the  other 
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departments,  such  as  the  safety  department,  filing,  mailing 
and  stationery  department.  Those  charges  were  prorated 
to  Dixie  and  doubtless  were  prorated  again.  I  don’t  know 
exactly  the  number  of  major  accidents  that  we  had  on  this 
job,  but  probably  there  were  around  fifteen  or  sixteen  men 
killed.  "We  had  a  very  serious  situation  there.  We  were 
working  a  big  night  shift  and  the  work  is  always  hazard¬ 
ous  anyway.  We  had  the  entire  safety  department  com¬ 
mittee  of  the  whole  company  available  and  the  Dixie  did 
not  have  to  go  to  the  time  or  expense  of  employing  an 
expert  man  for  that  purpose.  There  is  no  question  that  it 
was  very  much  better  to  use  these  men  partly  and  pay  them 
over  a  relatively  short  period  onlv  than  to  have  employed 
an  organization  of  our  own  comparable  to  that  of  the 
Alabama  Power  Company  through  the  entire 
337  period.  These  men  have  safety  matters  so  much 
more  at  heart  than  anybody  you  can  pick  up  over 
the  country.  It  wns  very  much  better.  It  was  a  matter 
of  economy  to  this  job  to  have  the  experts  of  the  safety 
department  cooperating.  I  don’t  think  we  had  any  re¬ 
tained  lawyers.  The  same  principle  is  true  of  that  ex¬ 
pense.  There  is  no  question  that  it  was  a  matter  of  econ¬ 
omy  to  avail  ourselves  of  the  part  time  services  of  a 
trained  legal  staff  of  Alabama  Power  Company,  rather 
than  employ  permanently  a  staff  of  lawyers  of  our  own. 
It  resulted  in  economy  to  the  project.  We  appointed  a 
safety  committee  on  that  project  and  had  a  committee  of 
employees  working  on  safety  all  the  time.  They  inves¬ 
tigate  accidents.  One  or  two  members  of  the  committee, 
and  sometimes  all  of  them,  investigate  every  accident  on 
the  system,  working  under  the  direction  of  an  executive, 
who  gives  his  time  to  this,  and  we  have  safety  men  who 
give  all  of  their  time  to  it  around  over  the  system.  The 
committee  determines  policy  and  safety  methods  to  fol¬ 
low,  based  upon  investigations  that  they  make  of  accidents. 
That  cordnittee  is  composed  of  some  of  the  engineers  of 
the  power  company,  division  managers  and  others.  It  is 
a  committee  of  about  eight  or  ten  top  engineers,  men  who 
have  had  wide  experience  in  safety  work,  construction  and 
operating  work.  Mr.  Loyd  is  head  of  the  safety  depart¬ 
ment.  Part  of  his  time  was  charged  all  the  time  to  Dixie. 
Mr.  Loyd  kept  a  daily  record  of  every  accident  on  the  job 
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and  followed  every  accident  up,  even  of  the  most  minor 
nature.  I  think  he  was  paid  by  the  Dixie  Company  direct. 
We  availed  ourselves  of  those  experts  of  the  Po^Ter  Com¬ 
pany  employees.  I  think  Loyd  was  paid  both  by  tie  Power 
Company  and  Dixie,  part  of  his  salary  coming  from  each. 
He  had  an  office  staff  who  followed  accidents  anc  kept  re¬ 
cords  and  worked  up  methods  of  handling  accidents.  There 
were  not  any  other  employees  in  that  department  having 
the  same  status  as  Loyd.  I  think  it  would  be  difficult  to  give 
vou  a  correct  answer  offhand  as  to  the  extent  Alabama 
Power  Company  added  to  their  general  staff  on  account  of 
Mitchell  Dam  construction.  I  was  paid  no  money  from 
Alabama  Power  Company  during  the  Mitchell  Dam  con¬ 
struction  as  chief  engineer.  The  title  was  merely  honorary 
at  that  time.  I  haven’t  considered  myself  an  employee  of 
Alabama  Power  Company  for  a  long  time,  but  I  like  to 
consider  myself  a  part  of  it. 

THE  HEARING  THEN  ADJOURNE^ 

i 

And  thereupon,  plaintiff  offered  and  the  jCourt  re- 
338  ceived  in  evidence  as  Plaintiff’s  Exhibit  H,  a  full, 
true  and  correct  transcript  of  certain  portions  of  the 
records  of  the  Federal  Power  Commission  relating  to  said 
Project  82,  Alabama,  which  transcript  is  in  words  and 
figures  as  follows: 

Memorandum 

Substantiation  of  $3,500,000.00  Included  as 
Cost  Applicable  to  the  Mitchell  Dam  Project. 

We  have  heretofore  filed  with  the  Alabama  Public 
Service  Commission,  in  response  to  Questionnaire  No.  1  of 
the  Commission  relating  to  the  cost  of  the  Mitchell  Dam 
Properties,  a  detailed  report  of  such  cost  considered  ap¬ 
plicable  to  this  project.  These  cost  figures,  w^  believe, 
properly  represent  charges  against  this  project, land  even 
though  this  Commission  may  consider  that  thb  cost  of 
some  items  was  excessive, — the  sum  paid  or  tie  obliga¬ 
tion  incurred  still  remains  as  part  of  the  cost.  The  ul¬ 
timate  fact  to  be  determined  by  this  Commission,  how¬ 
ever,  is  not  the  cost  of  this  separate  unit  of  respondent's 
large  system,  but  the  value  of  this  unit  as  a  useful  part  of 
the  respondent’s  system  as  a  whole  at  the  time  of  the  in¬ 
quiry. 
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The  making  of  a  just  rate  for  the  use  of  the  property 
involves  the  recognition  of  its  fair  value,  if  it  he  more  or 
less  than  its  cost;  and  it  is  assumed  that  the  Commission 
does  not  propose  to  fix  a  rate  base  of  respondent’s  pro¬ 
perties  which  will  ignore  other  fundamental  factors  enter¬ 
ing  into  a  proper  valuation  of  such  properties,  such  as 
the  history  and  development  of  the  utility  and  its  property, 
the  reproduction  cost  as  a  going  concern  and  other  ele¬ 
ments  of  value  recognized  by  law  for  rate  making  pur¬ 
poses. 

The  property  of  the  respondent  is  held  in  private  owner¬ 
ship  and  it  is  this  property,  and  not  the  original  or  his¬ 
torical  cost  of  it,  on  which  the  Commission  must  base  its 
conclusions  as  to  the  value  of  such  property. 

Assuming  that  this  Commission  finds  the  original  cost 
of  this  project  to  be  a  certain  sum,  the  question  would  still 
have  to  be  solved  as  to  whether  such  original  cost  is  the 
same  as  the  present  value,  which  would  .involve  the  deter¬ 
mination  of  present  value  for  such  comparison  independ¬ 
ently  of  original  cost.  That  present  value  is  meas- 
339  ured  by  reproduction  cost  less  depreciation  is  no 
longer  open  to  question.  Finding  reproduction  cost 
of  this  plant  would  fall  short  of  placing  a  reasonable 
present  value  on  this  unit  unless  such  finding  compre¬ 
hended  the  value  of  the  unit  on  the  system  as  a  whole. 

The  report  submitted  by  this  Company  merely  gives 
the  cost  of  the  plant  at  the  time  of  construction,  and  there¬ 
fore,  constitutes  evidence  of  investment  rather  than  pre¬ 
sent  value. 

In  pursuance  of  your  request  for  additional  informa¬ 
tion  relating  to  an  amount  of  $3,500,000.00  included  and 
designated  as  “  Fixed  Capital  Not  Classified  by  Prescribed 
Accounts”,  we  desire  to  furnish  the  Commission  addi¬ 
tional  information  in  substantiation  of  this  amount  as  a 
part  of  the  cost  of  the  Mitchell  Dam  Properties. 

As  previously  explained,  the  amount  of  $3,500,000.00 
represents  a  portion  of  the  cost  of  a  group  of  properties 
acquired  through  an  agreement  of  merger  dated  June  18, 
1913,  and  adopted  by  the  stockholders  of  the  several  com¬ 
panies  on  July  28,  1913.  It  is  this  merger  agreement,  the 
various  transactions  prior  thereto,  the  actual  develop¬ 
ment  of  the  properties,  and  the  fact  that  the  investment 
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in  the  property  in  question  was  carried  as  a  non-revenue 
producing  investment  from  the  date  of  the  merger  agree¬ 
ment  to  the  date  the  plant  was  officially  placed  in  opera¬ 
tion  (a  period  of  ten  years  and  two  months),  which  must 

be  carefullv  reviewed  in  order  that  there  mav  be  an  un- 
•/  * 

derstanding  of  why  the  amount  of  $3,500,000.00  is  a  proper 
part  of  the  cost  of  the  Mitchell  Dam  Properties. 

The  consolidated  corporation,  Alabama  Power  Com¬ 
pany,  filed  the  merger  agreement  dated  June  18|,  1913,  in 
the  Office  of  the  Seer  eta  rv  of  the  State  of  Alabama,  on 
Julv  29,  1913,  on  which  date  it  became  effective  tinder  the 
laws  of  Alabama,  a  copy  of  which  is  on  file  in  the  Com¬ 
mission’s  office.  Keference  to  our  records  shows  that  the 
fully  paid  Common  Stock  of  the  consolidated  corporation, 
Alabama  Powder  Company,  was  issued  and  entered  on  the 
books  of  the  company  in  accordance  with  the  terips  of  this 
merger  agreement  in  payment  for  the  properties  ^nd  rights 
acquired  from  the  following  companies : 

Alabama  Power  and  Development  Company 
Alabama  Electric  Company 
Wetumpka  Power  Company 
Alabama  Power  and  Electric  Company 
Alabama  Power  Company 

The  Mitchell  Dam  site  and  certain  lands  and 
340  rights  pertaining  thereto  which  are  a  psjirt  of  the 
project  property  were  acquired  by  the  consolidated 
corporation  under  this  merger  agreement,  a  copy  of  which 
has  heretofore  been  filed  with  the  Commission. 

Upon  the  completion  of  the  merger,  and  in  accordance 
with  its  terms,  the  consolidated  corporation,  Alabama 
Power  Company,  issued  its  fully  paid  shares  oi  Common 
Stock  in  the  total  amount  of  $9,975,000.00  anc.  assumed 
the  liabilities  of  said  companies  in  lieu  of,  and  ir  exchange 
and  payment  for,  the  properties  and  assets  of  tie  several 
companies  entering  into  the  merger. 

As  suggested  above,  certain  dam  sites,  including  sites 
which  were  flooded  out  as  well  as  the  one  on  whiefy  the  plant 
is  constructed,  necessary  for  the  construction  of  the  Mitch¬ 
ell  Dam  project  were  obtained  along  with  other  proper¬ 
ties  acquired  under  the  merger. 

It  thus  appears,  that  the  Mitchell  Dam  properties  were 
obtained  as  a  part  of  a  group  of  properties  for  which  the 
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total  amount  of  $9,975,000.00  was  paid  but  no  definite 
amount  was  allocated  for  the  individual  properties  now  a 
part  of  that  project  and  acquired  under  the  merger. 

It  is  contended,  however,  and  it  is  the  purpose  of  this 
memorandum  to  show  that: 

1.  Common  capital  stock  of  the  par  value  of  $9,975,- 
000.00  of  Alabama  Power  Company,  (the  Consolidated 
Corporation)  was  the  cost  to  that  company  of  a  number 
of  properties  acquired  under  the  consolidation  of  1913; 

2.  As  part  of  the  properties  then  acquired,  were  certain 
properties  necessary  for  the  Mitchell  Dam  project  to  which 
$3,500,000.00  has  been  allocated  from  this  $9,975,000.00  of 
cost ;  and 

3.  Such  an  allocation  is  fair  and  equitable. 

The  consolidated  corporation,  entitled  under  law  so  to 
do,  issued  its  common  stock  of  a  par  value  equal  to  the 
value  of  the  properties  acquired  as  considered  and  de¬ 
termined  by  the  parties  to  the  consolidation  agreement. 
The  consolidation  agreement  stated  in  substance  that  each 
of  the  companies,  parties  to  the  consolidation,  had  ac¬ 
quired  property  and  assets,  the  reasonable  value  of  which 
exceeded  the  par  value  of  the  Capital  Stock  of  said  com¬ 
panies,  and  it  was  agreed  that  there  should  be  issued  to 
the  stockholders  of  the  several  companies  or  their 
341  nominees  by  the  consolidated  corporation,  stock  as 
follows : 

70,000  Shares  to  the  Shareholders  of  Alabama  Power 
Company 

20,000  Shares  to  the  Shareholders  of  Alabama  Electric 
Company 

7,500  !  Shares  to  the  Shareholders  of  Wetumpka  Power 
Company 

250  Shares  to  the  Shareholders  of  Alabama  Power  & 
Electric  Company 

2,000  Shares  to  the  Shareholders  of  Alabama  Power  & 
Dev.  Company, 

or  a  total  of  99,750  Shares.  The  agreement  then  recites: 

“It  is  further  agreed  that  the  shares  of  the  stock  of  said 
companies,  parties  hereto,  and  the  property  and  assets 
owned  by  each  of  said  companies,  is  of  value  equal  to  the 
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par  value  of  the  shares  of  the  stock  of  the  consolidated 
corporation  to  be  issued  to  them,  as  herein  provided;  and 
it  is  further  agreed  that  each  and  every  stockholder  of  all 
of  said  companies  shall  accept  such  shares  of  stock  of  the 
consolidated  corporation  as  the  reasonable  value  of  the 
stock  of  the  said  companies,  parties  hereto.” 

A  general  statement  as  to  the  companies  and  [principal 
properties  acquired  by  the  consolidation  follows 

Alabama  Power  &  Electric  Company: 

Organized  under  the  laws  of  the  State  of  Alabama  on 
November  14,  1908,  by  W.  P.  Lay,  Earl  Lay  and  0.  R. 
Hood,  all  of  Gadsden,  Alabama,  with  its  principal  office 
at  Gadsden,  Alabama,  under  the  name  of  Alabama  Electric 
Company  and  subsequently  changed  by  its  stockholder  to 
Alabama  Power  &  Electric  Company.  This  company  owned 
a  dam  site  at  Lock  7  on  the  Coosa  River,  riparian  rights 
and  lands  adjacent  thereto,  and  the  prior  rights  under 
the  laws  of  Alabama  resulting  from  having  prepared  plans 
for  the  construction  of  a  dam  and  lock  for  improving  navi¬ 
gation  and  the  developing  of  power  at  said  dam  site  and 
from  having,  on  November  18,  1908,  filed  a  certified  copy 
of  said  plans  in  the  office  of  the  Secretary  of  State  under 
the  provision  of  Section  6148  of  the  Code  of  Alabama  of 
1907. 

Wetumpka  Power  Company: 


Organized  under  the  laws  of  the  State  of  Alabama  on 
March  20,  1908,  by  M.  Hohenberg,  A.  Hohenberg,  F.  W. 
Lull,  Chas.  C.  McMorris  and  associates,  all  of  Wetumpka, 
Alabama,  with  its  principal  office  at  Wetumpka.  This 
company  owned  a  dam  site  at  Lock  15  on  the  Coc  sa  River, 
riparian  rights  and  lands  adjacent  thereto,  and  the 
342  prior  rights  under  the  laws  of  Alabama  resulting 
from  having  prepared  plans  for  the  construction  of 
a  dam  and  lock  for  improving  navigation  and  the  develop¬ 
ing  of  power  at  said  dam  site,  and  from  having,  on  No¬ 
vember  4,  1908,  filed  a  certified  copy  of  said  plans  in  the 
Office  of  the  Secretary  of  State  under  the  provisions  of 
Section  6148  of  the  Code  of  Alabama  of  1907. 
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Alabama  Electric  Company: 

Organized  under  the  laws  of  the  State  of  Alabama  on 
October  15,  1908,  by  Henry  Horne  of  Macon,  Georgia,  and 
Taylor,  Wadsworth  and  Jackson  of  Autauga ville,  Ala¬ 
bama,  and  associates,  with  its  principal  place  of  business 
at  Montgomery,  Alabama.  This  company  owned  a  dam 
site  at  Lock  18  on  the  Coosa  River,  riparian  rights  and  the 
lands  adjacent  thereto,  and  the  prior  rights  under  the 
laws  of  Alabama  resulting  from  having  prepared  plans 
for  the  cbnstruction  of  a  dam  and  lock  for  improving 
navigation  and  the  developing  of  power  at  said  dam  site, 
and  from  having  on  November  4,  1908,  filed  a  certified 
copy  of  said  plans  in  the  Office  of  the  Secretary  of  State 
under  the  provisions  of  Section  6148  of  the  Code  of  Ala¬ 
bama  of  1907. 

Alabama  Power  Company: 

Organized  under  the  laws  of  the  State  of  Alabama  on 
December1  4,  1906,  by  W.  P.  Lay,  Earl  Lay  and  O.  R.  Hood 
of  Gadsden,  Alabama,  with  its  principal  place  of  business 
at  Gadsden.  This  company  owned  a  dam  site  at  Lock  12 
on  the  Coosa  River,  riparian  rights  and  lands  adjacent 
thereto  and  in  the  basin  in  the  reservoir  of  said  Lock  12, 
and  had  the  right  to  construct  a  dam  at  Lock  12,  granted 
by  an  Abt  of  Congress  approved  March  4,  1907,  entitled 
‘  i  An  Act  permitting  the  erection  of  a  dam  across  the 
Coosa  River,  Alabama,  at  the  place  selected  for  Lock  12 
on  said  river,  ’  ’  had  plans  by  Colonel  Hugh  L.  Cooper 
for  the  construction  of  a  dam  and  power  house  approved 
on  March  3,  1910,  by  the  Secretary  of  War  and  Chief  of 
Engineers  in  accordance  with  the  terms  of  the  Act  of  Con¬ 
gress  above  referred  to,  and  a  revision  of  said  plans  ap¬ 
proved  on  the  8th  day  of  July,  1913,  by  the  Secretary  of 
War  and  Chief  of  Engineers;  owned  the  dam  site  at  Lock 
14  (now  a  part  of  the  Mitchell  Dam  Properties)  on  the 
Coosa  River,  various  riparian  rights  and  lands  adjacent 
thereto  and  several  dam  sites  between  Lock  14  and 
343  Lock  15  on  the  Coosa  River;  owned  the  dam  site 
and  riparian  rights  at  Mitchell  Dam  (then  known 
as  Duncan’s  Riffle)  on  the  Coosa  River,  title  to  which  has 
been  conveyed  to  the  old  Alabama  Power  Company  by 
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some  of  the  individuals  interested  in  the  general  project, 
including  Jackson  and  Henry  Horne. 

The  company  also  owned  the  prior  rights  under  the  laws 
of  Alabama  resulting  from  having  prepared  plans!  for  the 
construction  of  dams  and  locks  for  improving  navigation 
and  the  developing  of  power  at  Lock  12  and  Lock  14  on 
the  Coosa  River,  and  from  having  on  November  2,  1908, 
and  November  4,  1908,  respectively,  filed  certified  copies 
of  said  plans  in  the  Office  of  the  Secretary  of  State  under 
the  provisions  of  Section  6148  of  the  Code  of  Alabama  of 
1907,  which  plans  were  amended  by  plans  filed  in  the  office 
of  the  Secretary  of  State  on  March  24,  1916. 

At  the  time  of  the  consolidation,  the  company,  had  al¬ 
ready  begun  the  construction  of  the  Lock  12  (jam  and 
power  house  and  it  was  approximately  one-half  completed ; 
had  acquired  a  large  part  of  the  lands  for  the  reservoir; 
had  an  extensive  construction,  engineering  and  operating 
organization,  and  had  expended  a  large  sum  of  mbney,  on 
the  general  project  including  Mitchell  Dam  and  the  Com¬ 
pany  had  made  surveys  and  was  engaged  in  construct¬ 
ing  transmission  lines  from  Lock  12  to  available  markets 
and  to  the  Gadsden  Reserve  Steam  Plant. 

Alabama  Power  and  Development  Company: 

Organized  under  the  laws  of  the  State  of  Alabama  on 
March  29,  1907,  by  R.  A.  Mitchell  of  Alabama  Cj.ty,  Ala¬ 
bama,  and  associates,  with  its  principal  place  of  business 
at  Talladega,  Alabama.  This  company  owned  h  hydro¬ 
electric  power  generating  plant  in  Talladega  Ciounty  at 
Jackson  Shoals  in  Choccoloceo  Creek  of  2,000  K.  W.,  and 
electric  lighting  and  distribution  system  in  the  City  of 
Talladega;  rights  of  way  for  transmission  line  extending 
from  Jackson  Shoals  to  Talladega,  and  from  i  Jackson 
Shoals  toward  Anniston  and  Gadsden,  on  which  right  of 
way  high  voltage  transmission  lines  had  been  constructed ; 
and  had  under  construction  at  Gadsden,  Alabama,  a  10,000 
K.  W.  reserve  steam  plant  of  the  most  modern  design. 

344  Early  History 

The  Alabama  Power  Company  was  organized  under  the 
general  laws  of  Alabama  on  December  4,  1906,  by  Captain 
W.  P.  Lay,  Earl  Lay  and  O.  R.  Hood  of  Gadsden,  Ala- 
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bama.  Mr.  Lay,  the  first  president,  continued  as  the  execu¬ 
tive  head  of  the  company  until  he  succeeded  in  working 
out  a  financing  plan  of  this  and  other  power  companies  as 
hereinafter  set  forth  with  Mr.  James  Mitchell  and  associ¬ 
ates  in  1912.  Much  of  the  history  of  the  cost  of  the  de- 
velopment  of  this  and  other  associated  companies,  there¬ 
fore,  dates  prior  to  1912,  and  the  work  performed,  prop¬ 
erty  acquired  and  costs  and  other  obligations  incurred  are 
shown  principally  in  the  narrative  of  those  connected  with 
the  various  companies  prior  to  1912.  The  company  is  able, 
however,  to  supplement  this  history  by  much  record  evi¬ 
dence  of  the  activities  of  these  companies  as  hereinafter 
referred  to. 

The  first  hydro  project  undertaken  was  that  of  the  Ala¬ 
bama  Power  Development  Company  at  Jackson  Shoals 
on  the  Choccolocco  Creek,  which  company,  by  the  merger 
agreement  effective  July  29,  1913,  became  a  part  of  the 
corporate  structure  of  Alabama  Power  Company  and  was 
the  immediate  nucleus  around  which  the  subsequent  devel¬ 
opments  of  the  company  centered,  acquiring  the  ownership 
at  that  time  of  the  reserve  steam  plant  of  15,000  hp.  at 
Gadsden,  Alabama. 

In  1912  there  were  some  fifteen  different  companies  more 
or  less  active  in  the  field  of  power  development  in  Ala¬ 
bama  which  finally  became  grouped  under  the  ownership 
or  control  of  Mr.  James  Mitchell  and  associates.  The  Ala¬ 
bama  Power  Company  was  one  of  the  most  important  of 
the  group  because  of  the  ownership  by  it  of  sites  for  power 
developments  on  the  Coosa  River,  and  other  lands,  prop¬ 
erties  and  rights.  The  other  companies  which  by  the 
agreement  merger  just  referred  to  came  into  and  formed 
a  part  of  the  Alabama  Power  Company  by  the  merger  of 
July  29,  1913,  were,  Alabama  Power  &  Electric  Company, 
Wetumpka  Power  Company  and  Alabama  Electric  Com¬ 
pany,  which,  in  addition  to  the  two  just  mentioned,  viz., 
Alabama  Power  Development  Company  and  Alabama 
Power  Company,  make  the  five  companies  which  were 
parties  to  that  merger  agreement.  The  companies  had 
purchased  lands  at  various  places  on  the  Coosa  River  and 
had  obtained  the  passage  through  Congress  of  the  act 
mentioned  above  of  March  4,  1907,  authorizing  the  erec¬ 
tion  by  Alabama  Power  Company  of  the  Lock  12  dam. 
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This  was  one  of  the  sites  selected  by  the  jGovern- 
345  ment  Engineers  for  the  location  of  a  navigation  dam 
in  the  plan  for  the  general  improvement  of  the  Coosa 
River  for  Power  and  navigation.  The  Lock  14  site,  the 
Mitchell  site,  the  Lock  15  site  and  Lock  18  site  ’wjere  also 
at  one  time  or  another  selected  by  the  Government  engi¬ 
neers  and  acquired  bv  Mr.  Lav  and  other  individuals  in 
pursuance  of  their  program.  Congress,  in  1912,  passed 
another  act,  at  the  urgent  request  of  Alabama  citizens, 
authorizing  a  development  at  Lock  18  on  the  Cooska  River 
which,  however,  was  vetoed  by  President  Taft  upon  the 
principal  ground  that  the  development  should  awajit  a  uni¬ 
form  power  policy  of  Congress. 

The  acquisition  of  the  controlling  sites  as  showjn  by  the 
records  was  at  different  times  in  the  names  of  sejveral  in¬ 
dividuals  who  later  conveyed  them  to  Alabama  Po\fer  Com¬ 
pany,  or  some  of  the  other  companies  constituting  the 
group  under  discussion,  and  the  considerations  in  any  of 
the  deeds  of  conveyance  to  or  from  Heath,  Lay,  Wads¬ 
worth,  Horne  and  others  is  of  no  importance  in  the  as¬ 
certainment  of  the  question  of  costs  of  these  properties; 
because  it  is  well  known  that  those  interested  in  obtain¬ 
ing  strategic  properties  will  usually  acquire  them  in  in¬ 
dividual  names  for  passing  title  to  the  final  corporate  hold¬ 
er,  and  the  deeds  but  rarely  express  the  true  consideration, 
to  say  nothing  of  other  expenditures  before  and  after  ac¬ 
quisition. 

The  River  and  Harbor  Act  approved  June  13,  1902,  au¬ 
thorized  a  survey  to  be  made  on  the  Coosa  and  Alabama 
Rivers,  with  a  view  to  determining  the  feasibility  of  six- 
foot  navigation  in  said  rivers  and  the  probable  expense 
thereof.  The  survey  ordered  by  that  Act  was  maide  under 
the  direction  of  Captain  J.  V.  Cavanaugh,  Corps  of  Engi¬ 
neers,  and  was  transmitted  to  the  House  of  Representa¬ 
tives  by  the  Secretary  of  War  under  date  of  January  10, 
1906,  and  recommended  the  construction  of  13  locks  and 
dams  between  Locks  4  and  31,  concerning  which  it  was 
said : 

* 4  Should  the  improvement  be  undertaken  (by  the  United 
States)  there  will  result  from  construction  of  thf  various 
dams  many  valuable  water  powers,  which  logically  become 
the  property  of  the  United  States,  and  provision  Should  be 
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made  for  disposing  of  them  and  applying  the  proceeds  to 
the  maintenance  of  the  improvements.  Making  a  liberal 
allowance  for  all  possible  needs  of  commerce  the  volume  of 
water  which  could  be  utilized  for  this  purpose  would  not 
be  less  than  2,500  cubic  feet  per  second,  and  the  total 
amount  of  water  power  which  could  be  developed  is  esti¬ 
mated  to  be  over  70,000  horsepower,  of  which  about  one- 
half  is  concentrated  at  the  highest  four  dams. 

“It  is  thought  that  no  difficulty  would  be  found  in 
346  ultimately  disposing  of  the  greater  part  of  this 
power  at  a  rental  not  less  than  $5  per  horsepower 
per  annum,  for  with  this  horsepower  would  go  a  manu¬ 
facturing  site  on  a  water  route  to  the  seaboard.  As  an 
indication  of  the  value  of  these  powers,  attention  is  in¬ 
vited  to  the  fact  that  at  the  present  time  there  is  before 
Congress  a  bill  to  authorize  a  company  to  construct  one  of 
the  proposed  dams,  including  the  purchase  of  all  lands, 
privileges,  etc.  without  cost  to  the  United  States,  for  the 
privilege  of  using  the  power  developed.  Should  it  be  pos¬ 
sible  to  sell  all  of  the  power  that  could  be  developed  at  a 
fair  rental,  the  improvement  would  be  practically  self-sup¬ 
porting  from  this  source  alone”. 

The  Board  of  Engineers  for  Rivers  and  Harbors,  how¬ 
ever  in  transmitting  the  report  expressed  the  opinion  “that 
the  project  of  securing  six-foot  navigation  on  the  Coosa 
and  Alabama  Rivers  is  not  worthy  of  being  undertaken  bv 
the  Government  at  this  time”. 

By  the  River  and  Harbor  Act  of  March  3,  1909,  a  survey 
of  the  Etowah,  Coosa  and  Tallapoosa  rivers  was  author¬ 
ized,  with  the  view  of  their  improvement  for  navigation; 
the  examination  for  the  improvement  to  include  investi¬ 
gation  necessary  to  determine  whether  storage  reservoirs 
at  the  headwaters  of  the  rivers  could  be  utilized  to  advan¬ 
tage,  and  if  so  what  portion  of  the  cost  of  such  improve¬ 
ments,  including  the  reservoirs,  should  be  borne  by  owners 
of  water  powers  or  others. 

The  plan  of  improvement  proposed  by  the  district  officer 
was  for  locks  and  dams  on  the  Coosa,  for  storage  reservoirs 
at  the  headwaters  of  the  Coosa  and  Tallapoosa  and  for 
regulation  of  the  Alabama  River,  and  expressed  the  opinion 

“that  the  locality  is  worthy  of  improvement  by  the  United 
States  in  cooperation  with  power  interests  to  the  extent 
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above  indicated  under  certain  conditions  respecting  the  es¬ 
tablishment  of  terminal  facilities  at  important  poiijts.  The 
division  engineer  concurs  in  general  with  the  views  of  the 
district  officers: 

“  ‘Subsequent  to  the  above  report  efforts  were  made  by 
the  district  officer  to  secure  from  interested  power  com¬ 
panies  a  definite  offer  of  cooperation.  In  his  lette^  of  Jan¬ 
uary  9,  1913,  forwarding  a  communication  dated  January 
3,  1913,  he  states  there  is  no  present  prospect  of  securing 
such  cooperation. 

“  ‘These  reports  have  been  referred,  as  require^  by  law, 
to  the  Board  of  Engineers  for  Rivers  and  Harbors,  and 
attention  is  invited  to  its  accompanying  report  of  July  30, 
1913.  While  recognizing  the  advantages  of  navigation  of 
these  streams  and  the  value  of  water  power  in  connection 
therewith  in  the  development  of  commerce  and  the  advisa¬ 
bility  of  coordinating  these  interests  when  practicable  at 
reasonable  cost,  the  board  does  not  believe  that  i;he  prob¬ 
able  benefits  to  general  commerce  and  navigation  would  be 
sufficient  to  justify  the  expenditure  of  $15,000,000  on  the 
part  of  the  United  States,  even  if  private  parties  should 
undertake  the  power  development  on  the  terms  proposed 
bv  the  district  officer.  Neither  does  the  board  believe  that 
the  rental  income  from  a  combined  development  costing 
$24,537,000  would  so  reduce  the  cost  to  the  United 
347  States  of  the  improvement  for  navigation  as  to  ren¬ 
der  the  undertaking  advisable  at  the  present  time. 

“  ‘After  due  consideration  of  the  above  mentioned  re¬ 
ports,  I  concur  in  general  with  the  views  of  the  board  of 
engineers  for  Rivers  and  Harbors,  and  therefore,  in  carry¬ 
ing  out  the  instructions  of  Congress,  I  report  that  the  im¬ 
provement  by  the  United  States  of  Etowah,  Coosa  and  Tal¬ 
lapoosa  Rivers,  in  the  manner  described  in  the  reports 
herewith,  is  not  deemed  advisable  at  the  presenl:  time.’  ” 
Wm.  T.  Russell,  Chief  of  Engineers,  United  States  Army. 

Both  reports  recommended  the  erection  of  dams  at  defi¬ 
nite  sites  designated  as  Lock  12,  Lock  14,  Lock  15  and  Lock 
18.  The  proposed  sites  were  afterwards  acquired  by  the 
organizers  of  these  companies.  These  official  designations 
undoubtedly  gave  value  to  the  sites,  and  steps  wfere  taken 
by  each  company  to  perfect  its  right  to  develop  finder  the 
laws  of  Alabama  of  1907. 
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Efforts  were  also  made  repeatedly  during  this  period  by 
Captain  Lay  and  associates  to  obtain  government  aid  in 
building  the  dams,  but  without  success ;  the  committees  of 
Congress  taking  the  position  that  private  capital  should 
undertake  their  development. 

In  pursuance  of  the  act  of  Congress  of  March  4,  1907, 
the  Alabama  Power  Company  employed  engineers,  includ¬ 
ing  amongst  others,  Col.  Hugh  L.  Cooper,  then  and  now, 
one  of  the  foremost  electrical  and  dvdraulic  engineers  in 
the  world,'  to  prepare  plans  for  the  development  and  con¬ 
struction  of  a  comprehensive  power  system,  supplied  with 
energy  from  a  dam  and  power  house  at  Lock  12,  and  later 
at  other  sites  on  the  Coosa  River.  Other  engineers  were 
employed,  and  several  years  of  intensive  work  undertaken 
by  this  company;  lands  and  rights  were  purchased,  lawyers 
employed  and  a  complete  plan  worked  out  for  this  develop¬ 
ment  which  were  approved  by  the  Secretary  of  War  and 
the  Chief  of  Engineers  on  March  3,  1910.  An  extensive 
survey  had  just  been  made  of  the  Coosa  River  Power  pos¬ 
sibilities  and  available  markets  bv  Ford,  Bacon  and  Davis 
for  those  interested  in  the  River  developments.  This  re¬ 
port  was  of  value  from  an  engineering  standpoint,  as  well 
as  from  the  market  forecasts  made. 

Ho  statement  which  has  to  do  with  the  cost  of  the  Mitchell 
Dam  property  can  be  segregated  from  the  history  which 
has  to  do  with  the  growth  and  development  of  the  Alabama 
Power  Company,  hence  references  have  been  made  and 
will  later  be  made  to  the  activities  of  that  company  which, 
in  an  isolated  way,  may  not  seem  to  have  a  relation 
348  to  the  present  inquiry,  but  on  proper  examination  of 
the  whole  subject,  will  clearly  show  their  relation  to 
the  inquiry  which  is  now  under  consideration.  Ascertain¬ 
ment  of  the  cost  involved  in  any  of  these  projects  must, 
therefore;  consider  all  elements,  whether  in  the  form  of 
expenditures  on  the  company’s  books,  or  ascertained  from 
evidence  and  data  aliunde. 

In  1912,  upon  the  invitation  of  those  interested  in  the 
principal  companies  which  formed  a  part  of  the  consolida¬ 
tion  referred  to,  Mr.  James  Mitchell,  an  American  engineer 
of  wide  experience,  was  invited  to  go  forward  with  the 
construction  and  development  program.  His  organization 
spent  several  months  making  independent  surveys,  and 
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studies  of  the  watersheds,  rainfall,  river  flow,  construction 
conditions,  present  and  prospective  power  market,  and 
other  elements  affecting  the  economics  of  the  undertaking, 
and  prepared  a  comprehensive  scheme  of  construction  and 
development  which  included  Mitchell  Dam.  This  plan 
provided  for  coordination  on  a  large  scale  of  power  pro¬ 
jects  in  different  watersheds  so  that  a  progressivd  plan  of 
development  could  be  followed  out  in  such  a  manrier  as  to 
conserve  and  utilize  the  water  resources  to  the  fullest ;  each 
development  to  be  interconnected  with  the  other,  thus  also 
making  it  possible  to  better  finance  the  undertaking. 

It  was  clear  that  the  one  project  at  Lock  12  would  be  in¬ 
sufficient  to  supply  probable  power  demands,  and  the  Mitch¬ 
ell  Dam  and  the  Lock  14,  the  Lock  15,  Lock  18,  and  the 
Lock  7  sites,  all  on  the  Coosa  River,  were  acquire^  by  one 
or  the  other  of  the  companies  which  entered  into  thd  merger 
agreement  of  June  18,  1913.  A  forecast  of  the  plower  re¬ 
quirements  of  this  territory  was  made,  showing  that  by 
1930  at  least  600,000  horsepower  would  be  required  and 
subsequent  developments  have  shown  that  this  was  inade¬ 
quate.  It  was  considered  by  those  who  promoted  Alabama 
Power  Company  that  the  public  interest  required  a  careful, 
systematic  plan  of  development  so  as  to  conserve  and  utilize 
the  water  resources  of  the  region  to  the  fullest  advantage, 
which  program  would  require  a  plan  capable  of  Extension 
to  meet  ever  increasing  demands  which  might  easilV  require 
$100,000,000;  and  that  forecast  has  been  realized  and 
passed,  because  in  the  various  enterprises  indentified  at 
present  with  the  power  situation  capital  requirements  have 
exceeded  $100,000,000. 

The  Alabama  Power  Company,  as  then  organized, 
349  undertook,  therefore,  a  project  whereby  the  lighting 
and  power  requirements  of  practically  the  entire 
state  would  be  supplied  and  it  was  essential  to  serve  the 
existing  demands  as  well  as  to  develop  and  have  available 
power  in  anticipation  of  the  industrial  and  community 
growth.  The  construction  and  financial  plan  of  the  Ala¬ 
bama  Power  Company  as  of  1912-1913  was,  therefore,  based 
upon  the  development  and  coordination  of  several  sources 
of  electric  power  and  its  distribution  so  that  community 
and  industrial  growth  would  be  assisted  and  the  demands 
for  power  anticipated.  It  is  worthy  of  note,  a,s  viewed 
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from  1928',  that  no  call  lias  come  from  anv  industry  in  any 
community  served  since  the  completion  of  the  first  principal 
unit  at  Lock  12  in  1914,  that  has  not  been  supplied  promptly 
and  efficiently  and  at  rates  comparable  with  those  prevail¬ 
ing  in  the  most  favored  sections  of  the  United  States. 

The  financial  plan  through  which  the  necessary  money 
could  be  obtained  was  perhaps  of  more  importance  than 
the  plan  of  construction,  for  the  project  was  hazardous,  not 
only  because  of  the  physical  conditions,  but  on  account  of 
the  extraordinary  cheapness  of  coal  in  the  Birmingham 
district,  which  at  that  time  was  the  cheapest  coal  in  the 
world,  quality  considered.  Mr.  Mitchell  submitted  the  re¬ 
sult  of  his  investigations  and  plans  to  numerous  people  who 
were  moi-e  or  less  interested  in  the  financing  of  water 
powers  in  America  and  elsewhere  and  finally  succeeded  in 
obtaining  assurances  of  the  necessary  financing  from  bank¬ 
ing  firms  in  England  and  in  1913  there  was  carried  out  the 
consolidation  of  the  various  properties  which  embraced  the 
Mitchell  Dam  situation,  and  the  construction  work  at  Lock 
12  begun  by  Captain  Lay  in  1910,  was  carried  forward  with 
greater  diligence,  so  that  it  was  completed  in  1914. 

As  stated  above,  the  shareholders  accepted  the  shares  of 
common  stock  thus  issued  as  representing  the  value  of  the 
properties  of  the  companies  entering  into  the  merger  agree¬ 
ment;  and  hence  the  cost  to  the  consolidated  company  of 
the  properties  of  the  consolidating  companies  must  include 
the  par  value  of  the  common  stock  thus  issued  to  the  stock¬ 
holders  of  these  companies.  The  laws  of  Alabama  en¬ 
couraged  these  developments  and  permitted  this  new 
method  of  consolidation.  We  are  not  here  to  pass  judg¬ 
ment  upon  the  policy  of  those  laws  or  the  wisdom  of  the 
transaction  but  to  find  the  facts. 

The  capital  stock  of  the  consolidated  corporation 
350  represents  an  increase  over  the  combined  capital 
stocks  of  the  consolidating  companies,  the  combined 
capital  stocks  of  the  consolidating  companies  being  $99,- 
500.00,  and  the  capital  stock  of  the  consolidated  corporation 
being  $9,975,000;  but  the  parties  placed  on  record  their 
findings  in  Article  X  of  the  merger  agreement,  that 

“Each  of  said  corporations,  parties  hereto,  having  ac¬ 
quired  property  and  assets,  the  reasonable  value  of  which 
now  exceeds  the  par  value  of  the  capital  stock  of  said  com- 
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panies,  it  is  agreed  that  there  shall  be  issued  to  ^he  stock¬ 
holders  of  the  Alabama  Power  Company,  or  their  nominee, 
70,000  shares;  to  the  stockholders  of  the  Alabama  Electric 
Company,  or  their  nominees,  20,000  shares;  to  the  stock¬ 
holders  of  the  Wetumpka  Power  Company,  or  their  nomi¬ 
nees,  7,500  shares;  to  the  stockholders  of  the  Alabama 
Power  and  Electric  Company,  or  their  nominees,  250 
shares,  and  to  the  stockholders  of  the  Alabama  Power  De¬ 
velopment  Company,  or  their  nominees,  2,000  shares  of  the 
stock  of  the  consolidated  corporation,  in  lieu  of  ^nd  in  ex¬ 
change  and  payment  for  the  shares  of  stock  in  [said  com¬ 
panies  now  issued  and  outstanding ;  and  upon  the  (surrender 
to  the  consolidated  corporation  of  the  shares  held  by  any 
stockholder  in  either  of  said  companies,  there  shall  be  is¬ 
sued  to  him  or  to  his  nominee,  such  number  of  the  shares 
of  stock  of  the  consolidated  corporation  so  agreed  to  be 
issued  to  the  stockholders  of  such  company  as  the  number 
of  shares  so  owned  and  surrendered  by  him  bears  to  the 
total  number  of  shares  of  stock  of  such  company  now  is¬ 
sued  and  outstanding. 

“It  is  further  agreed  that  the  shares  of  the  stock  of  said 
companies,  parties  hereto,  and  the  property  atid  assets 
owned  by  each  of  said  companies,  is  of  value  equal  to  the 
par  value  of  the  shares  of  the  stock  of  the  consolidated  cor¬ 
poration  to  be  issued  to  them,  as  herein  provided ;  and  it  is 
further  agreed  that  each  and  every  stockholder,  of  all  of 
said  companies  shall  accept  said  shares  of  stock  of  the  con¬ 
solidated  corporation  as  the  reasonable  value  of  the  stock 
of  the  said  companies,  parties  hereto.” 

The  fact  that  the  original  Alabama  Power  Conjipany  had 
title  to  part  of  the  property  now  under  investigation  prior 
to  the  consolidation,  and  also  that  the  deeds  frorh  some  of 
the  original  individual  owners  to  some  of  the  companies  or 
their  agents  only  show  a  nominal  consideration  to  have  been 
paid  for  some  particular  parcel  of  land  does  not  indicate 
the  measure  of  cost  or  the  value  of  the  property  merged 
into  the  consolidated  Alabama  Power  Company.  Neither 
the  books  nor  the  capital  structures  of  the  consolidating 
companies  reflected  the  cost  or  value  of  the  properties  to 
the  consolidated  company.  It  was  essential  in  the  develop¬ 
ment  of  these  properties  that  they  be  consolidated,  and  that 
expression  be  given  in  the  corporate  and  financial  struc- 
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tures  of  the  consolidated  corporation  to  the  value  of  the 
consolidated  properties.  Millions  of  dollars  had  been  spent 
to  the  date  of  the  consolidation  in  the  acquisition  and  pro¬ 
motion  of  the  development  and  coordination  of  the  proper¬ 
ties  which  did  not  pass  through  the  accounts  of  the 
351  corporations  participating  in  the  merger,  and  were 
not  and  could  not  be  reflected  in  their  corporate  rec¬ 
ords  except  in  the  issuance  of  the  stock  by  the  consolidated 
company. 

The  stock  issued  through  this  consolidation  found  its  way 
to  Alabama  Traction  Light  &  Power  Company,  Ltd.,  a  hold¬ 
ing  company,  which  had  been  organized  to  finance  the  un¬ 
dertakings;  but  before  this  could  take  place,  there  were 
agreements  between  James  Mitchell  and  his  associates  with 
the  then  stockholders  to  purchase  their  varied  and  conflict¬ 
ing  interests,  and  to  pay  otf  various  brokers  or  agents  who 
were  employed  by  such  stockholders  to  find  the  men  with 
money,  vision,  courage,  and  ability  to  organize  and  put  the 
situation  through.  Mr.  Mitchell  and  associates,  when  they 
decided  to  go  forward,  organized  the  Traction  Company 
and  this  company  then  had  to  raise  the  funds  and  to  issue 
its  own  securities,  stocks  and  bonds,  to  the  various  groups 
and  individuals  who  had  a  part  in  bringing  it  about. 

The  layman  or  others  without  full  knowledge  of  the  facts 
may  have  some  difficulty  in  comprehending  the  equity  of 
the  basis  established  by  the  merger  agreement.  It  will  be 
said  that  water  powers  cost  nothing  because  the  rain  fall¬ 
ing  on  the  watersheds  cost  nothing ;  but  there  is  something 
in  between  which  determines  economic  and  actual  values. 
This  is  equivalent  to  saying  that  the  fur  on  a  lady’s  shoulder 
costs  nothing  because  the  fox  from  which  the  fur  piece  was 
developed  ran  wild  in  the  woods  and  that  it  cost  nothing  to 
produce,  being  a  product  of  nature.  This  analogy  is  men¬ 
tioned  in  order  that  in  some  way  the  development  and  crea¬ 
tion  of  water  power  values  may  be  visualized.  In  other 
words,  going  back  of  the  date  of  the  formulation  of  some 
definite  plans  (about  1907)  for  the  development  of  the 
w'ater  powers  of  the  navigable  streams  to  the  State  of  Ala¬ 
bama,  we  find  these  great  streams  of  power  running  to 
waste  and  the  owners  of  potential  dam  sites  making  no  use 
of  them. 
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Prior  to  1907,  there  were  no  laws  of  the  State  of  Ala¬ 
bama  which  would  permit  the  development  of  these  poten¬ 
tial  hydro-electric  projects.  With  the  enactment  of  these 
laws,  particularly  Section  6148  of  the  Code  of  Alibama  of 
1907,  the  State  thereby  opened  up  and  made  possib  .e  the  de¬ 
velopment  of  water  powers  on  navigable  streams.  Certain 
citizens  of  the  State  immediately  took  steps  to  develop  the 
water  power  possibilities  of  the  Coosa  River  by  or- 
352  ganizing  companies,  making  plans,  acquiring  lands 
and  acquiring  rights  under  Section  6148  of  the  Code. 
In  fact,  we  find  that  some  of  the  citizens  of  the  State  antici¬ 
pated  the  enactment  of  such  laws  by  the  State  by  organiz¬ 
ing  the  original  Alabama  Power  Company  on  December  4, 
1906.  As  noted  above,  prior  rights  under  the  laws  of  Ala¬ 
bama  were  obtained  during  the  year  1908  by  the  several 
companies  forming  the  consolidated  corporation  by  filing 
a  certified  copy  of  plans  for  the  construction  of  dams  and 
locks  for  improving  navigation  and  the  development  of 
power  at  the  dam  sites  then  owned  by  the  respective  com¬ 
panies.  The  Alabama  Power  &  Electric  Company!  complied 
with  the  laws  of  the  State  in  this  respect  by  filing  plans  on 
November  19,  1908,  the  Wetumpka  Power  Company  on 
November  4,  1908,  the  Alabama  Electric  Company  on  No¬ 
vember  4,  1908,  and  the  Alabama  Power  Company  on  Octo¬ 
ber  20,  1908,  and  November  2,  1908.  The  several  corpora¬ 
tions  thus  obtaining  prior  rights  to  the  development  of 
water  powers  on  the  Coosa  River  were  entirely  separate 
and  distinct  entities  and  promoted  by  individuals  not  in  any 
way  associated  one  with  the  other ;  but  these  steps  required 
the  expenditure  of  moneys  and  the  employment  of  agents, 
engineers,  attorneys,  etc.,  of  which  there  is  ample  record 
except  as  to  the  costs  of  these  efforts. 

A  review  of  the  period  from  1908  to  1912  shows  that  not¬ 
withstanding  the  enactment  of  such  laws  in  1907  encour¬ 
aging  and  inviting  capital  to  develop  the  water  power  re¬ 
sources  of  the  State  of  Alabama  and  despite  the  efforts  of 
those  citizens  concerned  to  further  the  development  of  these 
resources  by  continued  studies,  surveys  and  plans  for  ade¬ 
quate  capital,  no  definite  means  of  developing  these  re¬ 
sources  was  accomplished  until  the  latter  part  of  1911. 

The  recitation  of  events  leading  up  to  1912  has  been  given 
primarily  as  a  background  for  the  events  beginhing  with 
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Mr.  Mitchell’s  trip  to  Alabama  and  his  formulation  of 
plans  for  the  development  of  the  water  powers  on  the 
Coosa  River.  Since  the  acquisition  of  the  property  under 
consideration  and  the  original  cost  thereof  arising  from 
the  merger  and  consolidation  of  June  18,  1913,  has  to  do 
principally  with  the  period  beginning  with  the  time  Mr. 
James  Mitchell  came  to  Alabama  in  1911  to  the  date  of  the 
merger  of  July  29,  1913,  it  is  essential  that  verv  careful 
consideration  be  given  to  the  transactions  and  develop¬ 
ments  that  occurred  during  this  period. 

353  In  1911  there  were  several  independent  interests 
in  control  of  the  water  powers  on  the  Coosa  River 
who  were  fully  aware  of  the  economic  value  inherent  in 
their  properties.  Mr.  Mitchell,  being  a  man  of  broad  ex¬ 
perience  in  the  development  of  such  projects,  immediately 
sensed  the  fact  that  these  interests  conflicted  one  with 
another  and  could  not  be  developed  separately.  The  experi¬ 
ence  of  these  interests  in  the  furtherance  of  the  develop¬ 
ment  of  their  properties  had  demonstrated  that  fact  to  the 
owners  and  they  naturally  subscribed  to  Mr.  Mitchell’s 
own  opinion  and  agreed  with  him  that  the  properties  should 
be  consolidated  in  order  to  make  possible  their  develop¬ 
ment  and  thev  therefore  agreed  to  sell  all  of  the  shares  of 
stock  of  their  various  companies  for  considerations  of  cash 
and  bonds  and  also  the  right  to  participate  in  the  develop¬ 
ment  of  the  consolidated  properties  through  the  common 
stock  paid  to  them.  They  did  this  and  it  is  this  first  sale 
involving  the  properties  in  question  that  we  can  logically 
look  to  for  substantiation  in  part  for  the  amount  claimed 
as  the  cost  of  the  property  under  consideration. 

The  important  properties  held  in  the  name  of  the  pur¬ 
chased  companies  at  that  date  were  as  follows : 

Abutments  and  Dam  site  at  Lock  12  and  Abutments  and 
Dam  Sites  at  Lock  14  on  the  Coosa  River  owned  by  the 
original  Alabama  Power  Company. 

Abutments  and  Dam  Site  at  Lock  15  owned  by  the  We- 
tumpka  Power  Company. 

Abutment  at  Lock  7  on  the  Coosa  River  owned  by  Ala¬ 
bama  Power  and  Electric  Company. 

The  companies  owning  these  four  sites  were  purchased 
as  a  unit  and  no  allocation  of  cost  was  made  to  any  one 
company.  Mr.  Mitchell  paid  the  stockholders  therefor  in 
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cash,  bonds  and  common  stock  a  total  of  $1,650,000,  dis¬ 
tributed  as  follows: 

Cash  $  2t)0, 000.00 

5%  First  Mortgage  Bonds  of  Alabama  Trac¬ 
tion  Light  &  Power  Company,  Ltd.  200,000.00 

12,500  shares  Common  Stock  Alabama  Trac¬ 
tion  Light  &  Power  Company,  Ltd.  having 
a  par  value  of  $100.00  per  share  1,250,000.00 

$l,6p0, 000.00 

354  It  will  be  noted  that  this  transaction  includes  the 
purchase  of  the  abutments  and  dam  site  at  Lock  14 
now  forming  and  included  as  a  part  of  the  Mitchell  Dam 
reservoir  without  which  it  would  have  been  impossible  to 
develop  Mitchell  Dam. 

As  above  stated,  these  properties  were  purchased  as  a 
group  and  only  covered  a  part  of  the  water  power  situa¬ 
tion  on  the  Coosa  River.  Subsequently,  but  prior  to  the 
date  of  the  consolidation  of  the  Coost  River  water  power 
properties  on  June  8,  1913,  Mr.  Mitchell  and  Associates 
purchased  the  capital  stock  of  Alabama  Electric  Company 
owning  a  dam  site,  riparian  rights  and  lands  adjacent  to 
Lock  18,  also  the  Horne  and  Jackson  interests  in  the 
Duncan’s  Riffle  site  (now  known  as  Mitchell  Dim  site), 
and  the  Alabama  Power  &  Development  Company  owning 
the  hydro-electric  generating  plant  at  Jackson  Shoals  on 
Choccolocco  Creek,  a  distribution  svstem  in  the  Citv  of 
Talladega,  certain  rights  of  way  and  transmission  lines, 
and  a  steam  plant  of  10,000  K.  W.  then  under  construction 
at  Gadsden. 

(Attached  as  Exhibit  “D”  is  a  Map  showing  4am  sites 
and  lands  on  the  Coosa  River  owned  by  the  respective 
companies  consolidated  with  the  Alabama  Power  Company 
on  June  18,  1913).  It  will  be  seen  that  Mr.  Mitchell  pushed 
forward  with  the  acquisition  of  properties  which  he  could 
merge  and  consolidate  and  thereby  have  a  nucleus  of  water 
power  properties  to  form  a  basis  for  promoting  the  enter¬ 
prise  he  then  visualized.  The  results  of  this  accomplish¬ 
ment,  that  is,  of  Mr.  Mitchell’s  success  in  finally  bringing 
together  the  combined  interests  of  Lay  and  Schule  r,  Horne, 
Carling,  Wadsworth,  Taylor,  Jackson,  Solomon  and  Nor- 
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cross  and  the  Hohenberg  interests  and  a  little  later  the 
S.  Z.  and  R.  A.  Mitchell  interests  in  Alabama  Power  De¬ 
velopment  Company,  can  hardly  be  appreciated  by  anyone 
not  having  some  knowledge  of  the  difficulties  and  how  these 
men  strove  independently  to  promote  and  develop  their 
properties. 

There  has  been  heretofore  set  forth  in  this  memorandum 
that  Alabama  Power  Company  paid  $9,975,000  in  common 
stock  for  the  properties  merged.  Of  this  amount  $3,500,000 
has  been  apportioned  as  a  part  of  the  cost  of  such  proper¬ 
ties  applicable  to  the  Mitchell  Dam  project.  Among  the 
facts  to  be  examined  is  that  70,000  shares  of  stock  of  the 
par  value  of  $7,000,000  was  issued  to  the  stockholders  of 
the  original  Alabama  Power  Company  for  its  properties. 

As  these  properties  included  the  Mitchell  Dam  proj- 
355  ect,  then  some  portion  of  this  $7,000,000  must  be 
allocated  to  that  project. 

A  review  of  the  merger  agreement  and  an  analysis  of  the 
properties  included  shows  that  the  specific  assets  of  the 
original  Alabama  Power  Company  consisted  of  two  classes 
of  items:  one,  expenditures  made  in  organizing  and  financ¬ 
ing  the  companies,  employing  engineers,  attorneys  and 
others,  acquiring  dam  sites,  water  rights  and  lands  for  the 
hydro-electric  projects  which  were  proposed  to  be  made, 
the  cost  of  which  had  not  been  placed  upon  the  books  of  the 
company;  two,  structural  elements  and  other  items  which 
had  in  the  main  been  paid  for  and  placed  upon  the  books 
of  the  original  Alabama  Power  Company  at  their  cost  to 
the  date  df  the  consolidation  and  for  which  costs  that  com¬ 
pany  had  liabilities  which  were  assumed  by  the  consoli¬ 
dated  company  under  the  terms  of  the  merger. 

Some  five  or  six  years  spent  in  acquiring  the  properties 
and  in  making  surveys,  studies  and  plans  both  for  con¬ 
struction  and  financing  of  these  hydro-electric  projects 
made  it  possible  at  the  date  of  the  consolidation  for  the 
directors  and  responsible  officers  of  the  consolidating  cor¬ 
porations  to  know  the  value  of  the  properties  to  be  con¬ 
solidated.  It  was  upon  the  basis  of  their  knowledge  and 
judgment  that  the  prescribed  terms  of  the  merger  agree¬ 
ment  were  established. 

We  are  unable  to  determine  exactly  the  manner  of  ar¬ 
riving  at  the  exchange  value  for  the  properties  of  the 
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merging  companies  as  at  the  date  of  the  consolidation.  We 
do,  however,  know  that  the  stock  was  issued  with  a  par 
value  of  $100.00  per  share  in  payment  for  the  properties 
and  in  consideration  of  those  expenditures  madei  services 
rendered  and  other  equities  not  theretofore  expressed  upon 
the  books  or  in  the  capital  structures  of  the  consolidating 
companies.  Among  these  considerations  heretofore  men¬ 
tioned  is  the  amount  of  $1,650,000  as  a  payment  made  for 
a  group  of  dam  sites  and  it  is  such  transactions  |is  this  to 
which  expression  had  not  been  given,  either  in  the  books 
or  capital  structures  of  the  consolidating  companies  to  the 
date  of  the  consolidation.  At  the  date  of  the  consolidation 
July  1913,  various  other  properties  and  rights  had  also 
been  acquired,  services  rendered  and  monies  had  been  ex¬ 
pended  for  engineering  and  legal  services,  fees  had  been 
paid  for  promotional  services  and  for  the  financing  that 
was  necessary.  All  of  these  elements  were  matters  for 
consideration  at  the  date  of  the  consolidation  and  it  was 
proper  that  expression  should  be  given  to  these  mat- 
356  ters  and  the  values  thereby  created  in  determining 
the  exchange  value  at  which  the  properties  and 
rights  would  be  conveyed  into  the  consolidated  corporation. 

Before  going  into  a  discussion  of  the  value  of  th|e  proper¬ 
ties  conveved,  we  will  give  consideration  to  the  value  of  the 
stock  issued  for  the  properties.  The  consolidation  agree¬ 
ment  expressed  the  value  to  be  par  which  we  contend  is 
the  original  cost  to  the  company. 

The  common  stock  of  the  Alabama  Power  Coiqpany  has 
never  been  sold  in  the  open  market  nor  is  there  any  record 
of  anv  sale  of  this  stock  for  cash.  This  being  the  case,  if 
we  are  to  put  a  value  on  that  stock  as  of  that  date,  we  have 
to  examine  other  sources  of  information.  Fortunately  the 
circumstances  permit  us  to  value  this  stock  through  the 
medium  of  the  original  holding  company,  the  Alabama 
Traction  Light  &  Power  Company,  Ltd.,  which  became  the 
owner  of  the  various  contracts  to  purchase  shared  of  stock 
and  other  rights  and  properties  then  standing  principally 
in  the  name  of  James  Mitchell  or  his  associates.  Those  in 
control  of  the  company  decided  that  a  unified  plan  of  opera¬ 
tion  was  essential  to  success  in  financing  as  well  as  in  actual 
management  and  agreed  to  bring  them  together  and  to  take 
in  exchange  for  the  stocks  of  the  merging  companies  cap- 
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ital  stock  of  the  Alabama  Power  Company  to  be  issued  in 
the  consolidation.  Furthermore  on  account  of  the  fact  that 
the  holdings  of  the  Traction  Company  at  that  date  (1912- 
1913)  consisted  primarily  of  its  ownership  of  the  capital 
stock  of  Alabama  Power  Company,  which  owned  the  Lock 
12  plant  then  under  construction  and  the  undeveloped  Ala¬ 
bama  properties  under  consideration,  and  that  its  securi¬ 
ties  were  listed  and  had  an  established  market  value  based 
upon  the  assets  owned,  it  is  proper  to  consider  market 
value  of  its  securities. 

We  are  submitting  three  plans  of  valuation  of  the  Ala¬ 
bama  Power  Company  stock  based  upon  the  market  value 
of  the  Alabama  Traction  Light  &  Power  Company,  Ltd. 
securities,  all  of  which  sustain  the  judgment  of  the  directors 
and  officers  who  valued  the  properties  in  the  consolidation 
agreement.  The  following  three  plans  of  valuation  are  self- 
explanatofv  as  thev  are  based  entirelv  upon  a  balance  sheet 
analvsis  of  assets  and  liabilities: 
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VALUATION  OF  ALA.  POWER  CO.  COMMON  STOCK— PLAN  NO.  1 

“Based  upon  Top  Market  Prices  for  Traction  Securities  Durin|;  the  Years 
1912  and  1913,  Using  the  Alabama  Traction  Light  &  Power  Co.,  Ltd. 
Balance  Sheet  as  at  December  31,  1913,  for  Statement  of  Assets  and  Lia- 
bilities  ’  \ 


Market  Value  of  Traction  Securities 

1.  10,000  Shares  of  Preferred  at  $75.00 (*)  $  750,000.00 

2.  170,000  Shares  of  Common  at  $59.00 (*)  10,030,000.00 

3. 10,915,000  Principal  Amount  Bonds  at  S(i%(*)  9,386,900.00 


This  amount  of  $20,166,900.00  being  the  equivalent  of  Net 
Worth  as  gauged  by  the  Market  Value  of  Securities 

Add  to  Net  Worth 


$20,160,900! 


Current  Liabilities  (Accounts  Payable 
$31,926.88,  Interest  $182,763.49) 


Deduct  from  Net  Worth 

Investment  in  Am.  Cities  Common  Stock 
Current  Assets 
Advances  to  Subsidiaries 


Market  Value  assignable  to  Securities  of  Subsidiaries 

Deduct  Value  Assignable  to  Bonds  on  a  Cost  Basis 
Principle  Amount  of  Bonds 
Less:  Discount  obtained  on  Purchase 


Babuice  of  Market  Value  Assignable  to  Stocks 
Stocks  at  Par — A.  P.  Co. 

Others 


'Ref:  Letter  of  Sperling  &  Co.  of  January  3,  1921. 

1912 

Lowest  Highest 

25.00  59.00 

65.00  75.00 

84.00  86.00 


214,690.37 


$^0,381,590.37 


959,500.00 

139,611.21 

3,296,061.51 


4,395,172.72 
L5, 986, 417.65 


4,699,200.00 

1,165,174.65 


9,975,000.00 

1,631,500.00 


I  3,534,025.35 
U, 452, 392.30 

$(L1, 606, 500.00 


Result:  Assuming  all  Stocks  of  Equal  Relative  Par  Value  gives 
a  Market  Value  Assignable  to  each  Share  of — $107.29 


1913 

Lowest  Highest 


isk 

55! 

nte 


Common 

Preferred 

Bonds 
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358  Exhibit  “N”  Cont’d. 

VALUATION  OF  ALA.  POWER  CO.  COMMON  STOCK— PLAN  NO.  2 

“Based  Upon  Average  Market  Value  of  Traction  Securities  for  year  1912, 
Using  Alabama  Traction  Light  &  Power  Co.,  Ltd.,  Balance  Sheet  as  at  De¬ 
cember  31,  1913,  for  Statement  of  Assets  and  Liabilities.” 


Market  Value  Traction  Securities  (1912  Prices) 

1.  10,000  Scares  Preferred  at  $70.00 (*)  700,000.00 

2.  170,000  Shares  Common  at  41.00(*)  6,970,000.00 

3.10,915,000  Principal  Amount  Bonds  at  85%(*)  9,277,750.00 

-  $10,947,750.00 


This  amount  of  $10,947,750.00  being  the  equivalent  of 
Net  Worth  as  gauged  by  the  Market  Value  of  Securities 

Add  to  Net  Worth 


Current  Liabilities  (Accounts  Pavable 

$31,926.88,  Interest  $182,763.49)  *  214,690.37 


$17,102,440.37 


Deduct  from  Net  Worth 

Investment  in  Am.  Cities  Common  Stock  $  959,500.00 
Current  Assets  139,611.21 

Advances  to  Subsidiaries  3,296,061.51 

-  4,395,172.72 


Market  Value  assignable  to  securities 

of  subsidiaries  $12,707,207.05 


Deduct  Value  Assignable  to  Bonds  on  a  Cost  Basis 

Principal  Amount  of  Bonds  4,699,200.00 

Less:  Discount  obtained  on  Purchase  1,165,174.65  f 

-  3,534.025.35 


Balance  of  Market  Value  Assignable  to  Stocks  $9,233,242.30 

Stocks  at  Par — A.  P.  Co.  9,975,000.00 

Stocks  at  Par — Others  1,631,500.22 

-  11,600,500.00 

Result:  Assuming  all  stock  of  equal  relative  par  value  gives 

a  market  value  assignable  to  each  share  of  79.55 

*Ref:  Letter  of  Sperling  &  Co.  of  Jan.  3,  1921,  and  Telegram  of  Mar.  1,  1921. 
Common.  59,000  Shares  Traded  in  at  Average  Price  of  41.00 
Preferred.  Year  1912  Lowest  Price  65.00,  Highest  75.00,  Aver.  70.00 
Bonds.  Year  1912  Lowest  Price  84.00,  Highest  80.00,  Aver.  85.00 
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VALUATION  OF  ALA.  POWER  CO.  COMMON  STOCK — PLiAN  NO.  3. 

“  Based  Upon  Average  Market  Prices  for  Traction  Securities  During  the  Years 
1912  and  1913.  Using  the  Alabama  Traction  Light  &  Poi|ver  Co.,  Ltd. 
Balance  Sheet  as  at  December  31,  1913,  for  Statement  of  Assets  and 

Market  Value  Traction  Securities  (Aver,  for  Years  1912-13) 

1.  10,000  Shares  Preferred  at  $66.00 (#)  $660,000.00 

2.  170,000  Shares  Common  at  38.12 (*)  6,481,250.00 

3.  10,915,000.00  Principal  Amt.  Bonds 

at  81.62% (*)  8,908,823.00 


^16,050,073.00 


This  amount  of  $16,050,073.00  being  the  equivalent  of 
Net  Worth  as  gauged  by  the  Market  Value  of  securities. 


Add  to  Net  Worth 

Current  Liabilities  (Acounts  Payable 

Interest 


Deduct  from  Net  Worth 

Investment  in  Am.  Cities  Common  Stock 
Current  Assets 
Advances  to  Subsidiaries 


$31,926.88 

182,763.49) 


959,500.00 

139,611.21 

3,296,061.51 


214,690.37 


416,264,763.37 


Market  Value  asignable  to  Securities  of 
Subsidiaries 

Deduct  Value  Assignable  to  Bonds  on  a  Cost  Basis 

Principal  Amount  of  Bonds 
Less:  Discount  obtained  on  Purchase 


4,699,200.00 

1,165,174.65 


$4,395,172.72 


11,869,590.65 


Balance  of  Market  Value  Assignable  to  Stocks 
Stocks  at  Par — A.  P.  Co. 

Others 


9,975,000.00 

1,631,500.00 


$3,534,025.35 


$8,335,565.30 


411,606,500.00 


Result:  Assuming  all  stocks  of  equal  relative  par  Value  gives 
a  Market  Value  assignable  to  each  share  of  71.82. 

#Ref :  Letter  of  Sperling  &  Co.  of  Jan.  3,  1921  and  Telegram  of  iMar.  1,  1921 


Year  1912  Year  1913 

I 

Lowest  Highest  Aver.  Lowest  Highest  Avet. 

Preferred  65.00  75.00  70.00  55  69  62  | 

Common  59,000  Shares  Traded  ($■  41.00  15*4  55  35.25 

Bonds  84.00  86.00  '  85.00  71 V2  85  78.45 


2  Year 
Aver. 

66.00 

38.12 

81.62 
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360  These  valuations  are  based  upon  three  different 
bases:  (1)  top  market  prices  for  the  securities  dur¬ 
ing-  the  years  1912  and  1913;  (2)  average  market  prices 
during  1912;  and  (3)  average  market  prices  during  1912 
and  1913. 

It  will  be  observed  that  the  average  of  the  three  valuation 
plans  gives  an  average  cash  market  value  for  the  Alabama 
Power  Company  common  stock  of  $86.22.  The  foregoing 
valuations  are  of  the  value  of  the  Alabama  Power  Com¬ 
pany  stock  as  at  the  date  of  consolidation,  near  enough  to 
the  value  of  $100.00  per  share  as  to  indicate  definitely  the 
good  faith  of  the  Company’s  directors  and  stockholders  in 
the  issuance  of  the  stock  of  the  consolidated  corporation  to 
the  amount  of  $9,975,000. 

An  examination  of  these  valuation  statements  will  show 
that  the  common  stock  of  the  Alabama  Power  Company  rep¬ 
resented  over  50  per  cent,  of  the  entire  assets  owned  by  the 
holding  company-  In  fact,  the  equity  behind  the  securities 
of  the  Traction  Company  consisted  principally  of  value  rep¬ 
resented  by  the  Alabama  Power  Company  common  stock 
owned;  and,  therefore,  this  method  of  valuation  shows  that 
the  values  then  existing  in  these  properties  were  real  and 
tangible  values.  It  should  be  noted  that  the  method  of 
valuation  used  gives  full  consideration  to  the  fact  that  the 
securities  were  heavily  discounted  in  the  open  market,  both 
the  bonds  and  preferred  stock.  Responsible  banking  houses 
handled  these  securities  and  they  must  have  satisfied  them¬ 
selves  that  they  were  maintaining  the  usual  conservative 
margin.  Acting  of  course  upon  the  judgment  of  their  ex¬ 
pert  advisers,  they  must  have  considered  the  true  value 
of  the  properties  to  have  been  greatly  in  excess  of  the  value 
established  for  the  securities.  This  is  said  as  few  promo¬ 
tions  represent  greater  uncertainties  than  hydro-electric 
enterprises  in  their  initial  stages.  It  possibly  is  thought 
that  they  afford  the  same  basis  for  securities,  as  steam 
electric  lighting  and  gas  plants.  This  surely  is  not  true 
when  the  two  types  are  in  the  promotion  stages,  especially 
if  a  considerable  portion  of  the  demand  for  current  conies 
from  mining,  mills,  or  extensive  manufacturing  works.  Es¬ 
timates,  both  of  cost  and  earnings,  are  not  always  reliable. 
The  prices  of  labor  and  material  may  rise  during  the  period 
of  construction;  unforeseen  engineering  difficulties  may 
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upset  tlie  most  careful  calculations.  Even  after  the  dam  is 
built,  several  years  are  required  to  secure  the  anticipated 
number  of  customers.  Meanwhile,  droughts  or  sudden  fresh¬ 
ets  may  jeopardize  the  solvency  of  the  enterprise. 
361  In  the  development  of  these  water  powers  projects 
not  only  must  the  above  mentioned  hazards  be  an¬ 
ticipated,  but  primarily  sound  financial  backing  must  be 
had.  Otherwise,  the  most  favorable  circumstances  and  con¬ 
ditions  would  mean  receivership  and  foreclosure. 

Some  of  the  possibilities  must  have  been  considered  by 

those  sponsoring  the  security  issues,  and  we  must  conclude 

that  the  securitv  market  valuation  was  conservative.  It  is 

* 

a  fact  that  during  the  years  from  1910  to  1915  there  were  a 
number  of  hydro-electric  developments  which  failed.  One 
(name  omitted  for  obvious  reasons),  because  of  unlooked 
for  heavy  cost  of  construction  and  a  combination  of  poor 
contracts  and  marked  variations  in  stream  flow,  failed. 
Another  power  company  was  promoted  without  assurances 
of  a  proper  market  for  its  power  and  without  full  realiza¬ 
tion  of  the  abrupt  alternations  of  droughts  and  freshets 
in  the  Virginia  Mountains.  As  a  result,  in  the  year  1914, 
the  first  full  year,  a  drought  reduced  the  electrical  output 
to  a  fraction  of  the  capacity,  while  in  July,  1914,  a  flood 
put  the  generating  plant  out  of  commission  for  a  period  of 
five  days.  Another  power  company  in  Colorado  failed  at 
the  beginning  because  the  promoters  neglected  to  take  into 
consideration  the  marked  variations  of  demand  pf  the  min¬ 
ing  industries  and  because  steam  could  produce  electricity 
for  the  irregular  demand  load  more  cheaply  than  water 
power  when  the  heavy  capital  charges  of  the  latter  were 
considered. 

The  number  of  such  examples  might  be  multiplied  almost 
indefinitely  to  illustrate  further  the  fact  that  uncertainty 
of  construction,  of  stream  flows  and  market  which  invari¬ 
ably — to  a  greater  or  lesser  extent — surround  promotions 
of  every  hydro-electric  company. 

In  the  development  of  the  hydro-electric  projects  in  Ala¬ 
bama,  many  sacrifices  have  been  made  by  those  who  origi¬ 
nally  pnt  their  money  into  the  promotion  of  these  projects 
and  had  it  not  been  for  the  fact  that  the  original  promoters 
were  willing  to  accept  common  stock  for  their  properties, 
the  development  which  has  taken  place  could  not  have  been 
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carried  on.  Although  financing  is  now  available  in  the 
United  States  for  such  projects,  it  should  be  remembered 
that  no  banking  group  in  America  would  sponsor  these 
security  issues  in  1912. 

In  view  of  the  fact  that  the  common  stock  of  the  consoli¬ 
dated  Alabama  Power  Company  was  issued  at  this 
362  time  (1913),  for  properties  of  several  companies  in 
addition  to  the  properties  of  the  original  Alabama 
Power  Company,  it  is  pertinent  to  consider  at  this  point 
in  our  analysis  certain  payments  to  the  original  group  of 
promoters.1  It  has  been  previously  mentioned  that  Mr. 
Mitchell  acquired  the  stocks  of  four  companies  on  May  1, 
1912,  which  companies  owned  four  dam  sites,  for  a  total 
consideration  in  cash,  bonds  and  stocks  of  $1,650,000.  The 
Lock  15  site  included  in  this  group  of  four  dam  sites  was 
owned  at  that  time  by  the  Wetumpka  Power  Company  and 
the  stockholders  of  the  Wetumpka  Power  Company  re¬ 
ceived  in  the  distribution  of  the  proceeds  of  the  sale  of  their 
stock  $387,500  in  cash,  bonds  and  stocks,  this  being  one- 
fourth  of  the  entire  consideration  paid  by  Mr.  Mitchell,  less 
$25,000.  The  distribution  of  the  proceeds  of  this  sale  was 
held  up  in  litigation  for  a  number  of  years  and  was  finally 
decided  on  the  basis  mentioned  on  May  10,  1917,  by  the 
Supreme  Court  of  Alabama  on  appeal  from  the  Etowah 
Chancery  Court  in  the  case  of  W.  P.  Lay ,  et  al.,  v.  Adolphe 
Hohenberg,  et  al.,  200  Ala.  485.  Examination  of  the  merger 
agreement  will  show  that  7,500  shares  of  stock  of  $100.00 
par  value  each  was  issued  by  the  consolidated  Alabama 
Power  Company  in  payment  for  this  property.  At  this 
point  it  is  well  to  consider  very  carefully  this  sale  of  a 
water  power  site  for  an  amount  which  seems  a  considerable 
sum  of  money  as  compared  to  the  few  thousand  dollars  paid 
to  the  owiiers  of  this  property  at  the  time  of  its  acquisition 
bv  the  Wetumpka  Power  Company.  It  is  necessary  at  this 
point  in  an  analysis  looking  to  a  basis  for  the  $750,000  in 
stock  paid  at  the  time  of  the  consolidation  of  this  property 
to  give  consideration  to  the  fact  that  the  payment  of  $387,- 
500  by  Mr.  Mitchell  represented  the  value  placed  upon  this 
property  at  a  time  over  a  year  prior  to  the  merger  and 
consolidation  at  which  time  the  coordination  of  all  the 
water  power  interests  had  not  actually  taken  place.  This 
was  the  sale  price  for  this  property  at  a  time  when  the 
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several  interests  owning  properties  on  the  Coosa  River  had 
decided  that  they  could  not  individually  develop  their  prop¬ 
erties  and  that  it  would  be  better  to  sell  the  properties  to 
some  one  capable  of  carrying  out  a  development  program. 
It  is  apparent  from  the  sale  price  of  these  lands  in  1912 
that  the  values  of  such  land  for  water  power  purposes 
cannot  be  measured  by  values  of  the  same  lands  for  agri¬ 
cultural  or  other  purposes.  This  property  was  paid  for 
by  the  consolidated  Alabama  Power  Company  at  the  time 
of  the  consolidation  by  the  issuance  of  $750,000  in  common 

stock  and  it  has  alreadv  been  stated  that  this  stock  was 

•/ 

issued  in  payment  for  the  property;  ag^in  having 
363  in  mind  that  after  Mitchell  and  associates  took  over 

the  separate  companies,  they  had  to  pay  off  the  brok¬ 
ers  effecting  the  sale,  make  engineering  and  financial  plans 
and  go  to  the  public  for  large  sums  of  money  with  which 
to  proceed. 

We  will  next  point  to  the  consideration  paid  by  the  con¬ 
solidated  Alabama  Power  Company  for  the  properties  of 
the  Alabama  Power  &  Development  Company  of  $200,000 
in  common  stock  of  the  Alabama  Power  Compary.  Exam¬ 
ination  of  the  balance  sheet  of  this  company  just  prior  to 
the  consolidation  shows  this  company  to  have  had  a  paid 
in  capital  stock  of  $75,000  and  a  surplus  of  $17,4l()5.38  or  a 
total  for  capital  stock  and  surplus  of  $92,405.38 1  for  which 
the  consolidated  Alabama  Power  Company  paid  in  its 
common  stock  $200,000.  Considering  the  fact  thaj  this  com¬ 
pany  had  been  organized  since  March,  1907,  ajnd  was  a 
profitable  going  concern  with  an  established  business,  the 
payment  of  $107,594.62  in  common  stock  of  th^  Alabama 
Power  Company  for  the  value  which  had  been  treated  by 
virtue  of  the  Company  being  a  going  concern  sterns  to  be 
an  entirely  reasonable  consideration,  this  amount  being 
less  than  10  per  cent,  of  the  property  value  as  an  j  allowance 
for  the  cost  of  developing  the  business,  and  the  other  costs 
of  an  intangible  nature  which  are  necessarily  incurred  in 
developing  a  business.  This  analysis  certainly  can  be  con¬ 
sidered  as  very  tangible  evidence  of  good  judgment  and 
fairness  in  the  distribution  of  stock  of  the  Alabama  Power 
Company  in  payment  for  the  properties,  as  the  stock  issued 
for  the  various  properties  was  of  like  kind  and  value. 

As  further  evidence  of  fairness  in  valuing  thefee  proper- 
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ties  in  terms  of  common  stock  we  may  point  out  that  to  the 
stockholders  of  Alabama  Power  &  Electric  Company  own¬ 
ing  the  Lock  7  dam  site  there  was  issued  by  the  consoli¬ 
dated  corporation  only  two  hundred  fifty  shares  of  stock 
of  $100.00  par  value,  or  $25,000.  This  dam  site  is  one  of  the 
group  of  four  dam  sites,  namely:  Lock  7,  Lock  12,  Lock  14 
and  Lock  15,  owned  by  these  companies  acquired  by  Mr. 
Mitchell  on  May  1,  1912,  from  the  Lay-Scliuler-Hohenberg 
interests  and  was  mentioned  by  the  Court  during  the  liti¬ 
gation  over  the  distribution  of  the  proceeds  of  the  sale  of 
their  properties  as  having  a  value  equal  to  each  of  the 
other  three' sites  involved  in  the  transaction,  or  $387,500.  It 
is  to  be  specially  noted  that  the  consolidated  corporation, 
Alabama  Power  Company,  in  making  payment  for  this 
property,  only  paid  $25,000  in  stock  in  accordance 
364  with  the  terms  of  the  merger  agreement,  and  it  must 
be  assumed  that  this  low  valuation  was  placed  on  this 
property  as  a  measure  of  the  fair  value  of  the  property. 

For  the  properties  of  the  other  two  companies  included 
in  the  merger,  that  is,  the  Alabama  Electric  Company  which 
owned  a  dam  site,  lands  and  water  rights  at  Lock  18  on  the 
Coosa  River  and  for  which  20,000  shares  of  common  stock 
of  $100.00  par  value  or  $2,000,000  was  paid  and  the  proper¬ 
ties  of  the1  original  Alabama  Power  Company,  for  which 
70,000  shares  of  common  stock  of  $100.00  par  value  or 
$7,000,000  was  paid,  we  are  unable  to  find  any  definite 
measure  of  the  specific  cost  of  these  particular  properties 
or  any  unit  thereof;  however,  we  have  been  able,  from 
the  best  information  available,  to  prepare  a  statement  of 
payments  and  obligations  made  by  the  Alabama  Traction 
Light  &  Power  Company,  Ltd.  in  payment  for  properties, 
services  and  develojmient  expense  definitely  applicable  to 
the  entire  group  of  properties  consolidated  on  July  29, 
1913,  as  follows: 
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Payments  and  Obligations  made  by  the  Alabama  Traction,  Light  &  Power 
Company,  Ltd.,  for  properties,  services  and  Development  expense  applicable 
to  the  Properties  Included  in  the  Merger  of  July  29,  1913. 


Cash  Bonds  Stocks  Total 

W.  P.  Lay,  et  al.  $200,000.00  $200,000.00  $1,250,000.00  !  $1,650,000.00 

Henry  Horne  &  Carling  58,500.00  25,000.00  50,000.00  133,500.00 

Paul  Brady  (To  pay  off 

indebtedness)  .  200,000.00  200,000.00 

E.  B.  S.,  for  Ala.  Power 

Dev.  Co.  Properties  .  90,750.00  108,900.00  199,650.00 


Costs  and  expenses  of 
acquisition  and  devel¬ 
opment  of  properties, 
including  payments 
to  bankers  and 
others  for  services  in 
acquiring  and  financ¬ 
ing  situation  . . .  .  7,470,500.00  7,470,500.00 

Discount  on  bonds  to  finance  properties 

(Actual  financing  to  date  of  Consolidation)  1,200,000.00 

Interest  Paid  in  excess 

of  amount  received  $130,775.59  130,775.59 

Expense  in  Connection 
with  formation  of 

Companies  93,836.84  93,836.84 

$483,112.43  $315,750.00  $9,081,400.00  ^11,080,257.43 

366  The  foregoing  shows  that  the  payments  and  obli¬ 
gations  made  by  the  Traction  Company  in  the  de¬ 
velopment  of  these  properties  amounted  to  a  totial  of  $11,- 
080,257.43.  This  amount  represents  our  best  effort  to  fix 
the  considerations  involved  in  the  creation  and  develop¬ 
ment  of  the  properties  under  consideration  to  tne  date  of 
the  consolidation;  having  in  mind  that  they  were  handled 
almost  entirely  by  James  Mitchell,  who  was  stricken  with 
paralysis  in  1919  and  died  soon  after,  before  anjy  question 
arose  regarding  these  matters. 

A  direct  comparison  may  be  made  between  the  amount 
of  $11,080,257.43  and  the  amount  of  stock  issued  by  the 
Alabama  Power  Company  for  the  properties  in  the  amount 
of  $9,975,000;  the  two,  however,  are  not  comparable  as  the 
first  is  a  measure  of  expenditures  and  obligations  and  the 
second  is  a  measure  of  the  exchange  value  for  tjie  proper¬ 
ties.  Regardless  of  how  the  properties  were  acquired,  the 
method  of  promoting  and  financing  and  the  amounts  or 
method  of  paying  for  same,  it  is  the  fact  that  values  existed 
and  that  the  par  value  of  the  stock  issued  for  tte  proper- 
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ties  represented  such  values,  in  the  judgment  of  the  di¬ 
rectors  and  stockholders. 

Substantial  considerations  were  paid  to  the  promoters, 
bankers  and  others  for  their  services  during  the  years  1912 
and  1913  fdr  their  part  in  the  development  of  the  proper¬ 
ties;  however,  it  should  be  remembered  that  no  banking- 
group  or  engineering  firm  in  America  would  sponsor  the 
financing  and  development  of  these  properties  and,  further¬ 
more,  that  where  the  element  of  risk  is  great  compensation 
must  be  in  proportion.  In  considering  this  matter  it  would 
not  be  fair  to  judge  the  services  rendered  or  the  value  of 

services  rendered  to  the  date  of  the  consolidation  bv  the 

* 

fact  that  all  the  structural  features  of  the  properties  were 
not  completely  erected  on  the  date  of  the  consolidation.  It 
must  be  remembered  that  the  plans  for  the  developments 
were  made,  the  properties  had  been  coordinated  and  large 
expenditures  in  the  development  of  the  Lock  12  plant  and 
transmission  svstem  had  been  made.  On  the  date  of  the 
consolidation  the  undertaking  was  well  along  towards  sue- 
cess  and  the  financing  of  the  project  seemed  assured.  This, 
we  believe,  can  be  gauged  from  the  security  market  valua¬ 
tion  placed  upon  the  common  stock  at  that  time;  in  other 
words,  this  shows  confidence  established  in  the  ultimate 
success  of  the  project  and  a  measure  of  the  value  inherent 
in  the  properties.  It  is  a  matter  of  much  importance 
367  to  observe  that  the  market  value  of  the  securities, 
which  we  have  heretofore  set  forth,  discounted  fullv 
the  fact  that  very  substantial  amounts  of  stock  were  issued 
to  the  promoters  and  for  financing  to  the  date  of  consolida¬ 
tion.  Had  such  stock  not  been  issued  for  the  properties 
mentioned  the  actual  amount  outstanding  would  have  been 
a  lesser  amount  and  this  would  have  meant  that  the  market 
price  would  have  been  just  that  much  higher  and  in  conse¬ 
quence  the  valuation  heretofore  established  through  the 
medium  of  the  security  markets  would  not  have  been 
changed.  From  this  it  must  be  judged  that  the  valuations 
thus  established  were  for  property  values  in  the  same 
sense  that  the  amounts  paid  to  Hohenberg,  Lay  and  others, 
in  some  of  the  transactions  preceding  the  consolidation 
were  actual  payments  for  property. 

We  have  previously  stated  that  we  have  been  unable  to 
find  any  definite  measure  of  the  specific  amounts  paid  for 
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the  properties  of  the  Alabama  Electric  CompanV  and  the 
original  Alabama  Power  Company. 

The  acquisition,  development  and  financing  was  carried 
on  at  one  time  as  one  development  without  any  thought  of 
the  cost  of  some  particular  one  of  the  projects  or  the  costs 
applicable  to  some  one  of  the  owner  companies  which  would 
comprise  the  consolidated  properties.  This  arrangement 
Avas  logical  and  economical  and  met  the  requirements  of 
those  concerned  at  that  time.  Rules  and  regulations  of 
regulatory  bodies,  which  we  are  now  required  to  follow, 
were  unknown  at  that  date.  The  things  that  were  done 
may  seem  a  very  small  part  of  the  situation  of  today  but 
they  are  nevertheless  a  very  vital  part;  the  services  con¬ 
tributed  to  the  organization  at  that  period  have  been  the 
foundation  on  which  the  system  of  today  has  been  built. 
If  it  had  not  been  possible  at  that  date  to  consolidate  the 
various  interests  as  was  done,  there  would  never  have  been 
any  development  of  the  Mitchell  Dam  site  or  possibly  any 
other  development  along  the  river  for  perhaps  a  genera¬ 
tion. 

We  have  been  asked  to  segregate  the  cost  of  Mitchell  Dam 
and  to  meet  the  requirements  we  have  made  an  apportion¬ 
ment  in  accordance  with  our  investigations  taking  into  con¬ 
sideration  the  fact  that  in  the  development  of  the  proper¬ 
ties  the  plan  for  developing  the  Coosa  River  was  made 
over  and  changed  almost  entirely  from  the  plan  thought 
feasible  by  the  separate  interests  on  the  river  prior  to  the 
time  of  the  consolidation  of  the  properties.  In  other  words, 
those  looking  to  the  future  at  that  time  realized  that 
368  they  would  have  to  reconstruct  the  river  plan,  and 
re-arrange  and  develop  three  sites  instead  of  four  or 
five  sites.  This  meant  that  all  effort  which  had  been  ex¬ 
pended,  costs  incurred  and  value  created,  must  necessarily 
be  applicable  to  the  ultimate  developments. 

To  this  point  we  have  explained  the  circumstances  rela¬ 
tive  to  the  development  and  acquisition  of  the  properties 
merged  and  consolidated  into  the  Alabama  Power  Company 
on  June  18,  1913.  $3,500,000  apportioned  as  the  cost  of  the 
Mitchell  Dam  Properties  is  one-half  of  the  total  considera¬ 
tion  of  $7,000,000.00  for  the  Alabama  Povrer  Company 
group  as  at  the  date  of  the  consolidation.  A  basis  for  this 
apportionment  will  be  found  in  the  ruling  of  the  Supreme 
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Court  of  Alabama  in  the  case  of  W.  P.  Lay ,  et  al.,  v. 
Adolphe  Hohenberg ,  et  al.,  200  Ala.  485.  Before  attempt¬ 
ing  to  apply  the  reasoning  of  the  court  in  this  case  it  is 
well  to  review  the  circumstances  and  methods  followed  by 
Mr.  Mitchell  in  the  acquisition,  development  and  consoli¬ 
dation  of  the  entire  group  of  properties  included  in  the 
consolidation.  All  of  the  facts  known  at  this  time  indicate 
that  Mr.  Mitchell  originally  planned  that  there  would  be 
only  three  developments  along  the  stretch  of  the  Coosa 
River  where  the  properties  were  located,  these  three  sites 
being  the  Lock  12,  Duncan’s  Riffle  and  Lock  18  sites.  That 
meant  the  flooding  out  of  the  Lock  14  and  15  sites.  That 
this  plan  was  logical  has  been  proven  by  subsequent  events 
and  the  actual  development  which  has  now  taken  place. 
This  leads  to  the  conclusion  that  the  amount  paid  by  the 
Alabama  Power  Company  at  the  time  of  the  consolidation 
($7,000,000.00)  for  the  portion  of  the  properties  held  by  the 
original  Alabama  Power  Company  was  for  the  Duncan’s 
Riffle  and  Lock  12  projects.  We,  therefore,  are  faced  with 
the  distribution,  or  apportionment,  of  the  amount  paid  be¬ 
tween  the  Lock  12  and  Duncan’s  Riffle  projects  since  No. 
14  is  now  flooded  by  the  Mitchell  Dam  project.  In  making 
this  apportionment  we  do  not  think  the  fact  that  Lock  12 
was  developed  prior  to  Mitchell  Dam  under  a  special  grant 
by  an  Act  of  Congress  enters  into  this  apportionment.  In 
support  of  this,  we  quote  from  the  decision  of  the  Supreme 
Court  of  Alabama  in  the  Lay  case,  supra,  in  which  it  is 
said  that 

“The  theorv  is  that  the  grant  at  Lock  12  was  the  most 

'w’ 

valuable  part  of  the  property  sold,  and  that  by  virtue  of 
the  existence  of  same,  said  Lock  12  was  worth  many  times 
more  than  all  of  the  other  sites  combined.  This  contention 
would,  no  doubt,  be  sound  if  the  existence  of  the  grant  be 
considered  as  an  inseparable  asset  and  for  the  purpose  of 
enhancing  the  value  of  Lock  12,  and  thereby  dimin- 
369  ishing  the  value  of  the  other  Locks  or  sites  upon  the 
ratio,  or  comparative  value  basis,  but,  owing  to  the 
facts  and  conditions  connected  with  the  joint  venture  of 
the  parties  and  the  negotiations  between  them  from  the 
original  acquirement  of  the  sites  until  the  final  sale  of 
same  in  1912,  we  do  not  think  that  it  was  their  intention 
that  the  grant  as  to  Lock  12  would  so  augment  the  value 
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of  same  as  to  give  it  a  superior  value  upon  the  relative 
value  basis  as  to  practically  destroy  the  value  of  the  other 
sites  in  case  of  sale  under  a  comparative  value  basis,  and 
thus  make  them  an  insignificant  part  of  the  subject  of 
the  1912  sale”. 

The  court  further  said: 

4  4  We  therefore  think  that  the  grant  should  have  been 
treated  as  a  separate  and  distinct  asset  or  property  in  the 
nature  of  a  betterment  or  improvement,  and  that  the  value 
of  same  should  be  deducted  from  the  purchase  price  before 
a  division  is  made  between  the  respective  sites.” 

The  court  further  said: 

4  4  That  Captain  Lay  testified  that  the  estimated  value  of 
the  grant  was  $100,000.00  and  which  estimated  value  does 
not  seem  to  have  been  questioned,  notwithstanding  it  may 
be  regarded  as  a  mere  intangible  asset,  and  which  we  do 
not  consider  an  unreasonable  valuation  when  compared 
with  the  price  brought  by  the  entire  property  including  said 
grant  ’  ’. 

The  logic  of  this  reasoning  as  well  as  the  court’s  ruling 
that  sites  of  equal  merit  should  be  considered  of  equal 
value  should  also  be  followed  in  the  apportionment  of  the 
amount  of  $7,000,000.00  as  between  the  Lock  12  and 
Duncan’s  Riffle  projects;  in  other  words,  it  would  seem  that 
Lock  12  should  be  valued  at  at  least  $100,000  more  than 
Duncan’s  Riffle  in  making  the  apportionment.  The  fact 
that  the  Lock  12  development  had  improvements  made  in 
the  way  of  a  partial  construction  of  the  dam  and  power 
house  for  this  development  should  not  be  considered  in 
making  the  apportionment,  as  these  improvements  should 
be  treated  in  the  same  manner  as  the  grant  was  treated  by 
the  court;  in  other  words,  be  treated  as  an  improvement 
to  the  property  and  should  not  enhance  the  apportionment 
of  the  amount  paid  by  the  Alabama  Power  Company  for 
the  dam  site  and  the  grant  at  Lock  12.  A  review  of  the 
ruling  of  the  Court  in  the  case  mentioned  very  definitely 
indicates  that  this  apportionment  of  the  cost  to  the  Mitchell 
Dam  and  Lock  12  projects  should  be  made  on  a  50^50  basis ; 
in  other  words,  this  case  lays  down  a  method  or  principle 
to  be  followed  in  reaching  a  fair  apportionment,  cff  a  lump 
sum  payment. 
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The  use  of  the  foregoing-  basis  of  apportionment  or  allo¬ 
cation  of  the  original  cost  of  these  properties  as  laid 

370  down  by  the  Supreme  Court  gives  an  amount  of 
$3,450,000.00  for  the  Mitchell  Dam  properties  and 

$3,550,000.00  for  the  Lock  12  properties.  Our  judgment  in 
the  matter,  based  upon  a  full  understanding  of  the  merits 
of  the  two  projects,  was  and  is  that  they  should  be  valued 
upon  a  50-50  basis  and  we  therefore  apportioned  three  and 
one-half  millions  to  the  Mitchell  Dam  Properties,  which 
differs  onlv  slightlv  from  the  amount  which  would  be  ar- 
rived  at  by  following  the  exact  method  used  by  the  court. 

This  amount  of  $3,500,000.00  does  not  include  any  carry¬ 
ing  charges  or  interest  on  those  various  elements  of  costs 
and  expenditures  incurred  from  July  29,  1913,  to  the  date 
of  officially  placing  this  plant  in  operation  on  August  15, 
1923.  That  common  stock  was  issued  for  the  Mitchell  Dam 
properties  in  the  beginning  is  true  and  likewise  it  is  a  fact 
that  the  stockholders  of  this  company  had  to  forego  divi¬ 
dends  on  this  common  stock  during  the  interest  period  to 
1922  and  some  consideration  should  be  given  to  this  fact. 
Had  a  carrying  charge  been  figured  upon  this  investment 
at  the  rate  of  six  per  cent,  compounded  semi-annually  this 
amount  of  $3,500,000.00  would  have  increased  during  the 
period  to  approximately  $6,400,000.00. 

Another  fact  to  be  given  consideration  when  considering 
the  $3,500,000.00  as  the  original  cost  of  the  property  is  that 
this  amouht  only  represents  approximately  $1,900,000.00  in 
money,  or  present  worth  at  July  29,  1913,  on  the  basis  of 
6  per  cent,  compounded  semi-annually.  As  we  are  not  con¬ 
tending  fdr  more  than  $3,500,000.00  as  a  proper  amount  to 
include  as  cost  as  at  the  date  this  plant  was  officially  placed 
in  operation  on  August  15,  1923,  proper  consideration 
should  be  given  this  fact,  which  is  equivalent  to  discount¬ 
ing  the  amount  of  $3,500,000.00,  approximately  50  per  cent. 

371  Comparative  Methods  of  Value 

We  have  heretofore  shown  that  the  property  was  paid 
for  by  the  issuance  of  common  stock  and  that  the  amount 
of  common  stock  issued  at  par  represented  the  exchange 
value  for  the  properties.  We  have  further  stated  that  the 
determination  of  this  value  was  made  by  the  officers  and 
directors  of  the  companies  participating  in  the  merger. 
From  records  and  from  such  other  information  as  is  now 
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are  iden- 
ins:  at  the 


available  we  have  made  careful  engineering  calculations 
which  definitely  indicate  a  measure  of  the  property  value 
at  the  time  the  transaction  was  consummated.  W|e  have,  in 
some  instances,  been  able  to  obtain  original  dat 

The  methods  of  calculation  we  are  presenting 
tical  with  those  used  by  our  engineers  in  arrivij 
decisions  necessary  before  going  ahead  with  t^ie  expen 
diture  of  the  many  millions  of  dollars  that  have  been  ex¬ 
pended  in  the  development  of  the  properties.  It|  has  been 
essential  that  we  well  know  the  value  of  our  wat^r  powers, 
as  our  properties  have  been  developed  in  one  of  the  most 
highly  competitive  markets  in  the  United  States,  due  to 
the  cheapness  of  coal  in  the  central  portion  of  Alabama. 

It  will  be  observed  that  these  engineering  calculations 
show  measures  of  property  value  based  upon:  first,  capi¬ 
talized  earnings ;  second,  capitalized  saving  of  cost  of  pro¬ 
duction  by  water  power  as  compared  with  ste&m  power 
production  costs  at  the  time  of  the  transaction.  These 
methods  logically  indicate  property  value. 

In  making  an  analysis  of  the  value  of  these  properties  it 
is  most  important  that  it  be  kept  in  mind  that  the  proper¬ 
ties  under  consideration  have  been  developed  by  private 
capital  in  a  competitive  field.  This  is  mentioned  as,  from 
the  beginning  of  these  developments,  it  has  been  necessary 
to  undersell  the  cost  of  the  power  which  was  being  pro¬ 
duced  or  could  be  produced  by  other  resources,  ip  order  to 
obtain  sufficient  business  to  justify  the  development.  A 
review  of  our  rates  will  show  that  this  has  been  done 
throughout  the  development  of  these  properties.  Records 
will  show  that  a  large  percent  of  our  business  has  resulted 
from  our  offering  to  industries  power  at  rates  which  have 
made  it  profitable  for  industries  to  discontinue  the  use 
of  their  power  producing  facilities.  This  plan  of 
372  promoting  the  business  has  resulted  in  an  increase 


in  wealth  for  the  State,  general  prosperity 


and  com¬ 


munity  welfare.  It  is  a  well  known  economic  principle  that 
where  a  competitor  enters  a  field  and  undersells  the  present 
cost  of  production  wealth  is  created.  Where  such  competi¬ 
tive  conditions  exist  price  regulation  is  effective  and  a 
healthy  economic  condition  is  assured.  It  is  clear  that  a 
free  competitive  market  does  two  things  which  ^re  highly 
beneficial  to  the  community:  (1)  it  adjusts  price^  with  the 
greatest  delicacy  so  that  both  groups — producer^  and  con- 
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snmers — do  the  largest  volume  of  business  at  the  largest 
total  profit,  and  (2)  it  applies  the  most  powerful  incentive 
to  all  the  competitors  to  improve  their  methods,  and  thereby 
conserves  resources  and  adds  to  the  communitv  wealth. 

V 

For  your  consideration,  we  are  submitting  several 
methods  of  measuring  the  value  of  the  Mitchell  Dam  Prop¬ 
erty. 

Method  No.  1 — Value  Based  upon  Anticipated  Earnings. 

This  method  of  calculation  indicates  a  value  of  $7,503,- 
125.00  for  a  project  equivalent  to  the  Mitchell  Dam  Project 
without  taking  credit  for  earnings  from  the  sale  of  sec¬ 
ondary  power.  The  rates  and  the  estimate  of  expenses 
shown  are  identical  with  those  used  bv  Mr.  James  Mitchell 
during  the  year  1912  in  making  representations  to  the 
bankers  who  were  asked  to  sponsor  the  financing  of  the 
first  hydro-electric  project.  For  details  of  the  calculations 
refer  to  Exhibit  “A-l”. 

Exhibit  “A-2”  shows  a  copy  of  original  data  submitted 
by  Mr.  James  Mitchell  during  the  year  1912  to  Sperling 
&  Co.  and  it  is  from  this  data  that  we  have  obtained  our 
figures  for  making  the  calculations  shown  on  Exhibit 
“A-l”.  This  data  we  consider  reliable  and  very  valuable 
in  the  ascertainment  of  property  values  as  it  constitutes  a 
definite  representation  on  the  properties  made  by  an  ex¬ 
perienced  engineer  who  later  actually  developed  the  prop¬ 
erties.  We  have  taken  this  data  and  shown  it  as  applicable 
to  the  Mitchell  Dam  Property  and  claim  that  the  capitalized 
earnings  shown  in  this  statement  are  a  measure  of  the  value 
of  the  Mitchell  Dam  Property  at  the  time  of  the  merger. 
The  rates  for  power  shown  were  competitive  rates  at  the 
time.  Furthermore,  the  rates  and  revenue  shown  were 
lower  than  the  actual  cost  being  incurred  to  produce  pow’er 
by  steam  in  the  territory  at  that  period  and,  therefore, 

were  such  rates  as  would  assure  the  revenue  necessarv  to 

* 

justify  the  development  of  the  properties.  The  rates 
373  shown  were  not  actually  established  but  are  now 
submitted  as  original  data  used  for  the  purpose  of 
estimating  the  earnings.  Steam  power  throughout  the 
Birmingham  district  at  that  time  was  selling  at  an  average 
of  $50.00  per  H.P.  per  year.  The  Montgomery  Traction 
Company  was  purchasing  power  at  $33.00  per  H.P.  per  year 
and  there  were  companies  in  the  Birmingham  district  ready 
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to  contract  for  their  needs  at  practically  the  same  price. 
It  is  difficult  at  this  time  to  obtain  an  exact  comparison 
between  the  rates  used  for  estimating* 'earnings;  and  the 
actual  rates  received  by  the  company  during  the  early 
years.  We  can,  however,  definitely  state  that  the  rates  re¬ 
ceived  for  wholesale  power  closely  approximated  these 
rates.  The  question  under  consideration  is  the  true  value 
of  the  property  at  the  time  of  the  merger,  and  this  can  only 
be  determined  by  value  of  its  use.  The  capitalized  profit 
that  can  be  earned  at  competitive  prices  establishes  true 
exchange  or  market  value.  If  any  other  method  i|s  followed 
an  economic  loss  would  result  and  the  community  would 
suffer. 

Exhibit  “A-l”  is  submitted  as  an  indication  of  the  re¬ 
sults  it  was  expected  to  obtain  from  the  initial  develop¬ 
ment  of  one  project. 

Method  No.  2 — Estimate  of  Value  Based  Upon  Substitute 

Steam  Plant — 1913  Conditions. 

This  estimate  of  value  submitted  as  Exhibit  “B”  indi¬ 
cates  a  value  of  $5,714,062.00  for  the  Mitchell  Dam  Prop¬ 
erty  measured  in  terms  of  the  capitalized  savings  for  this 
plant  over  that  for  a  steam  plant  of  equivalent  capacity. 
In  assuming  a  substitute  steam  plant  of  60,000  HfP.  we  have 
been  conservative  as  this  size  of  installation  exceeds  con- 
siderablv  the  size  of  anv  existing  installations  in  the  ter- 
ritorv  in  1913.  The  costs  shown  for  steam  power  under 
this  assumption  are  less  than  was  actually  realized  under 
the  conditions  obtaining  at  that  time.  Our  purpose  in  sub¬ 
mitting  this  statement  has  been  to  show  that  the  develop¬ 
ment  of  the  Mitchell  Dam  Property  would  have  shown  a  con¬ 
siderable  saving  over  a  steam  plant  of  such  capacity.  This 
statement  indicates  that  the  cost  of  productioi  and  inci¬ 
dent  expense,  using  a  steam  plant  for  the  production  of 
power,  would  have  practically  equalled  the  grbss  amount 
of  revenue  obtainable  from  the  hydro-electric  rates  it  was 
then  proposed  to  establish  in  Alabama.  All  conditions  con¬ 
sidered,  the  construction  of  a  steam  plant  of  such  capacity 
was  not  feasible  at  that  time.  We  thus  establish  the 
374  principle  that  it  was  possible  for  the  hydro  electric 
developments  proposed  at  that  time  to  jneet  steam 
power  competition  and  show  a  profit.  The  amount  of  such 
profit  was  a  measure  of  value  assignable  to  the  'vfater  power 
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projects.  Furthermore,  this  statement  gives  an  answer  to 
the  statement  usually  propounded  by  those  not  willing  to 
accept  the  steam  substitute  method  of  measuring  the  value 
of  water  powers,  as  to  whether  or  not  the  power  could  be 
sold  at  such  rates  as  to  compete  with  the  steam  plant  and 
thus  justify  the  capitalizing  of  the  savings  of  water  power 
over  steam  substitute  power  costs. 

Method  3 — Comparative  Value  of  Mitchell  Dam  with  Other 
Existing  and  Projected  Hydro  Plants  in  the  Southeast, 
based  on  Average  Output  Per  Yard  of  Concrete  in  the 
Structure. 

Exhibit  '“C”  is  submitted  to  show  the  relative  desira¬ 
bility  of  the  water  power  site  at  Mitchell  Dam  as  compared 
to  a  number  of  sites,  existing  and  projected,  in  the  South¬ 
east.  The  developments  on  the  Coosa  River  are  definitely 
measured  in  terms  of  the  output  in  KW  hours  per  cubic 
yard  of  concrete  required  in  the  development.  This  analysis 
shows  definitely  why  the  Coosa  River  Projects  have  always 
been  considered  very  advantageous,  and  indirectly,  does 
measure  value  in  that  the  cost  of  the  development  is  less 
■where  the  output  per  cubic  yard  of  concrete  is  greatest. 

Method^  Nos.  1  and  2,  we  are  submitting  as  fair  measures 
of  value  as  they  take  into  consideration  proper  allowance 
for  the  eventualities  that  pertain  to  hydro-electric  develop¬ 
ments.  We  have  not  taken  credit  for  the  full  possibilities 
of  the  project  under  consideration,  it  will  be  observed,  as 
under  Method  No.  1  we  have  rated  the  plant  at  60,000  H.  P. 
for  10  hours,  which  is  equivalent  to  a  41.6  per  cent,  load 
factor.  This  in  terms  of  generation  is  equivalent  to  164,- 
000,000  K.  W.  hours  per  Annum.  This  plant,  as  it  has  been 
developed,  is  capable  of  producing  in  a  coordinated  system 
of  developments  72,000  H.  P.  at  a  load  factor  of  75  per 
cent.,  or  331,000,000  K.  W.  hours  per  Annum.  Since  the 
potential  possibilities  of  the  project  were  known  at  the 
date  of  the  consolidation,  it  is  considered  that  we  have 
been  entirely  conservative  in  our  rating  of  the  project 
under  Method  No.  1.  Our  reason  for  rating  the  plant  as  we 
did  under  Method  No.  1  is  that  the  original  representations 
made  in  connection  with  the  proposed  development  of  the 
first  hydro-electric  project  were  submitted  on  this 
375  basis. 

Method  No.  2  shows  a  comparison  with  an  equivi- 
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lent  steam  plant  of  60,000  H.  P.  rating  operating  on  a  60 
per  cent,  annual  load  factor.  The  rating  of  the  plant  on 
this  basis,  we  consider  to  be  entirely  fair  under  1913  con¬ 
ditions,  as  the  consolidated  properties  at  that  time  included 
a  15,000  H.  P.  reserve  steam  plant  at  Gadsden  ^vith  which 
to  valorize  this  capacity  during  the  infrequent  periods  of 
low  flow  in  which  the  plant  is  unable  itself  to  sjupply  this 
power  at  the  above  mentioned  load  factor. 

In  the  consideration  of  the  value  of  the  Mitjchell  Dam 
property  it  should  be  appreciated  that  this  project  as  an 
isolated  development  could  only  be  rated  at  20,000  H.  P. 
on  the  basis  of  a  50  per  cent,  load  factor  which  would  give 
a  generation  of  66,000,000  K.  W.  hours  per  Annum.  The 
difference  betwen  this  rating  and  the  other  ratings  for  the 
project  indicates  a  measure  of  the  additional  value  due  to 
coordination  of  hydro-electric  projects. 

376  Exhibit  N  Cont’d 

EXHIBIT  “A-l” 

MITCHELL  DAM 

Valued  Based  on  Power  Rates  in  1913 
Method  No.  1 

Revenue  (Based  on  1913  Power  Rates) 

30,000  H  P  <5)  $20.00  per  H  P  Year  $600,000 

15,000  H  P  @  25.00  “  “  “  375,000 

15,000  H  P  @  30.00  “  “  “  450,000 

Total 

60,000  H  P  Ave.  23.75  “  “  “ 

Yearly  Expense 

Operating  and  Maintenance  Expense 
Fixed  Charges 

Development  Cost  4,250,000 

Fixed  Charges  @  9.7% 

Lines  and  Substations  1,500,000 

Fixed  Charges  @  12.5% 

Total  Yearly  Expense 
Net  Earnings 

Value  =  Net  Earnings  Capitalized  @8% 

Additional  Value 
Secondary  Power 

The  Generating  Capacity  actually  installed  in  the 
Mitchell  Dam  Plant  is  72,000  H  P.  It  is  assumed 
that  the  additional  12,000  H  P  could  have  been 
sold  as  secondary  power  at  $10.00  per  H  P. 

Additional  Revenue  12,000  H  P  @  $10.00 

11  Operating  Expenses  $15,000 

“  Fixed  Charges  on 

100,000,  12.5%  12,500 

Net  Earnings 

Additional  Value  due  to  sale  of  Secondary 
Power  =  Net  Earnings  Capitalized  @8% 


Total  Value 


$1,156,250 

$8,659,375 
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377  Exhibit  “N”  Cont’d  Exhibit  “A-2” 

Page  1 

Prospectus  Covering  the  Original  Issue  of  Bonds  for  Ala¬ 
bama  Traction ,  Light  and  Power  Company,  Limited. 

(Copy) 

A  public  Issue  will  be  made,  if  possible,  on  or  before 
March  1st,  but  in  any  case  not  later  than  April  1st,  1912. 

Alabama  Traction,  Light  and  Power  Company ,  Limited. 
(Incorporated  under  the  Laws  of  the  Dominion  of  Canada) 

Capital : 

Authorized  Issued 

6  per  cent  Cumulative 

Preferred  Stock  . $  5,000,000  $  1,000,000 

Common  Stock  in 

shares  of  $100  Each  .  25,000,000  12,000,000 


Offer  of  $6,000,000,  First  Mortgage  5  Per  Cent 
50- Year  Gold  Bonds  at  90. 

These  Bbnds  form  part  of  an  authorized  issue  of  $25, 
000,000.  $10,000,000  are  now  being  issued,  of  which 

$4,000,000  are  reserved  for  sale  in  New  York  and  Montreal, 
and  the  remaining  $15,000,000  will  be  issued  as  and  when 
required  for  the  future  developments  referred  to  within. 


PARR’S  BANK  LIMITED,  4,  Bartholomew  Lane,  E.  C., 
are  authorized  bv  thet)wners  as  their  bankers  arid  on  their 
behalf  to  receive  applications  for  the  purchase  of  $6,000,000 
of  the  above-mentioned  First  Mortgage  5  per  cent  50-vear 
Gold  Bonds  at  the  price  of  £  90  per  Bond  of  $500,  payable 
as  follows: 

Per  Bond  of  $500  Per  bond  of  $100 


On  application . 

£  5 

£  1 

”  Allotment  . 

£10 

£  2 

”  April  1st,  1912 . 

£10 

£  2 

”  August  1st,  1912 . 

£10 

£  2 

”  October  1st,  1912 . 

£15 

£  3 

99  January  2nd,  1913.... 

£20 

£  4 

”  May  1st,  1913 . 

£20 

£  4 

£90 

£18 
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or  the  whole  may  be  paid  up  on  allotment  or  on  the  due 
date  of  any  instalment  under  discount  at  the  rate  of  5  per 
cent,  per  annum. 

The  Bonds  will  be  secured  by  a  Trust  Deed  in  favour  of 

the .  Trust  Company,  of  . , 

as  Trustees,  and  will  be  constituted  a  first  mortgage  upon 
the  whole  of  the  property  and  assets  of  the  Company. 

The  Bonds  will  be  payable  to  Bearer  or  may  be 
378  registered  as  to  principal  and  will  be  issued  in  de¬ 
nominations  of  $500  and  $100,  and  will  have  annexed 
half-yearly  Coupons  payable  on  the  1st  March  and  1st  Sep¬ 
tember  in  each  year. 

The  Bonds  will  be  payable  as  to  principal  aj  the  Office 

of  the . Bank,  in  London,  in  sterling,  at  the 

fixed  rate  of  exchange  of  $4.86-2/3  to  £  1,  and  as  to  interest, 
in  London,  at  the  Office  of  the  said  Bank,  in  sterling,  at  the 
fixed  rate  of  exchange  aforesaid,  or  in  Montreal  at  the 

office  of . in  Canadian  currency,  or  New  York, 

at  the  Office  of . ,  in  the  United  States  cur¬ 

rency,  or  in  Paris  at  the  Office  of  the  Company’s  Bankers, 
in  France,  at  the  fixed  rate  of  exchange  of  Fes . to  $1. 

The  Company  reserves  the  right  to  redeem  the  whole  of 
the  Bonds  at  a  premium  of  5  per  cent,  on  60  days’  notice. 

Provision  will  be  made  by  the  Trust  Deed  tor  the  re¬ 
demption  of  the  bonds  by  means  of  a  Sinking  Fund  of  1 
per  cent,  per  annum  on  all  Bonds  from  time  t|^  time  out¬ 
standing,  commencing  in  1920.  This  fund  will  j  be  applied 
by  the  Trustees  in  purchasing  Bonds  at  or  under  105  per 
cent,  or  in  redeeming  Bonds  (to  be  selected  biT  drawings 
advertised  in  the  London  Times)  at  that  price.  The  Bonds 
so  purchased  or  redeemed  will  be  cancelled. 

Scrip  Certificates  to  bearer  will  be  issued  ijn  exchange 
for  allotment  letters  after  payment  of  the  installment  due 
on  allotment,  and  these  Scrip  Certificates  will,  when  fully 
paid,  be  exchange  for  the  Bonds  when  ready  for  delivery, 
of  which  due  notice  will  be  given.  The  Scrip  Certificates 
will  have  annexed  Coupons  for  Interest  at  the  rhte  of  5  per 
cent,  per  annum  on  the  installments,  calculated  from  the 
due  dates  of  payment  and  payable  on  1st  September,  1912, 
and  1st  March  1913.  The  definite  Bonds  will  have  annexed 
a  Coupon  for  a  full  half-year’s  interest  payable  on  the 
1st  September,  1913,  and  all  subsequent  Coupons. 


328 


ALABAMA  POWER  COMPANY  VS. 


Mr.  James  Mitchell,  Director  and  Consulting  Engineer 
to  the  Company,  has  written  the  following  letter  to  Messrs. 
Sperling  and  Co.: 

10th  Januarv  1912. 

m/ 

FORMATION  AND  OBJECT — The  Alabama  Traction, 
Light  and  Power  Company,  Limited,  was  organized  under 
the  Laws  of  the  Dominion  of  Canada,  to  acquire  and  oper¬ 
ate  hydro-electric  power  plants,  and  to  supply  electric  en¬ 
ergy  for  light,  power  and  heat  to  Birmingham,  Mont- 
379  gomery,  Mobile  and  other  important  places  in  Ala¬ 
bama,  and  to  build,  acquire  and  operate  lighting  and 
tramway  systems  as  occasion  may  offer. 

CONCESSIONS — The  Company  owns  over  99  per  cent, 
of  the  Bonds  and  capital  stock  of  the  Birmingham,  Mont¬ 
gomery  and  Gulf  Power  Company,  and  which  possesses  a 
Charter  granted  in  1900  by  the  State  of  Alabama,  giving  it 
very  extensive  powers,  including: 

(A)  The  right  to  build  dams,  and  construct  reservoirs  on 
the  Tallapoosa  River  or  its  tributaries. 

(B)  The  right  to  expropriate  under  the  existing  law  all 
land  necessary  for  the  purposes  of  its  works  and  the  distri¬ 
bution  of  the  energy  produced. 

(C)  The  right  to  distribute  electricity  for  light  and  power 
in  all  towns  and  cities,  whether  incorporated  or  not,  in 
Alabama. 

(D)  The  right  to  acquire  by  purchase  or  contract  the 
stock,  bonds,  or  other  securities  of  any  Electric  Street  Rail¬ 
way,  or  inter-urban  Electric  Railway  Company,  or  Com¬ 
panies,  or  Electric  Light  Company,  or  Corporations  now 
organized,  or  doing  business,  or  which  may  hereafter  be  or¬ 
ganized  or  do  business  between  any  cities  or  towns  in  Ala¬ 
bama. 

i 

(E)  In  addition  to  the  powers  specifically  enumerated, 
the  right  to  have  and  exercise  all  of  the  rights,  powers  and 
franchises  now,  or  hereafter  conferred  upon  manufactur¬ 
ing  companies  organized  under  the  general  laws  of  the 
State  of  Alabama. 

(F)  Exemption  from  taxation  for  a  period  of  ten  years 
from  the  commencement  of  its  works. 

This  Concession  is  unlimited  in  point  of  time,  and  is  not 
forfeitable  by  non-use. 
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The  charter  antedates  by  seven  years  a  general  law  de¬ 
termining  the  nature  of  grants  to  water  power  companies 
and  is  far  more  liberal  in  its  provisions  than  any  now 
obtainable  under  this  law. 

WATER  POWERS — The  Company  controls  water 
powers  on  the  Tallapoosa,  Coosa  and  Tennessee  Rivers 
capable  of  developing  about  400,000  primary  h.p.  for  10 
hours  daily  during  the  driest  season  on  record  for  fifty 
years. 

The  United  States  Government  has  projected  important 
storage  reservoirs  on  the  water  heads  of  these  avers  for 
the  purpose  of  regulating  floods  and  improving  navi- 
380  gation  during  the  period  of  low  water.  Th^se  works, 
which  will  be  done  without  expense  to  the  Company, 
wall  very  greatly  increase  the  above  amount  of  power. 

The  Company  controls  all  the  powder  possibilitjes  on  the 
Tallapoosa  river,  with  the  exception  of  tw-o  sm^ll  plants 
near  the  lower  end  of  the  stream,  w’hich  are  \iow  fully 
utilized. 

No  other  water  powers  of  any  importance  are  operating 
within  the  proposed  field  of  the  Company’s  operations, 
and  there  are  no  powers,  in  my  opinion,  wdiich  cap  success¬ 
fully  compete  with  those  controlled  by  the  Company. 

It  is  proposed  to  make  the  first  development  at  Cherokee 
Bluffs,  wdiere  there  is  an  exceptionally  favourable  site  for 
the  development  of  100,000  p.  h.  p.  for  10  hours  daily,  and 
the  initial  installation  will  be  sufficient  to  produce  over 
60,000  h.  p.  At  any  future  time  the  plant  can  be  rapidly 
and  quickly  increased  at  the  cost  of  powder  house  additions 
only.  The  proceeds  of  the  present  issue  are  sufficient  to 
construct  the  plant  for  the  generation  and  distributing  of 
60,000  h.p. 

Mr.  Hugh  L.  Cooper,  the  well-know- n  engineer,  estimates 
the  average  cost  of  American  w’ater  powders  at  a|>out  $225. 
per  h.p.  Estimates  drawn  up  by  experienced  engineers 
figure  the  cost  of  the  first  Cherokee  Bluffs  development  as 
only  $83,  or  about  one-third  of  the  above  figure. 

NATURAL  ADVANTAGES — This  exceptionally  low 
construction  cost  is  due  to  the  following  combination  of 
circumstances : 

(A)  An  exceptionally  favorable  dam  site,  with  rock  bot¬ 
tom  and  abutments. 
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(B)  A  masonry  dam  850  feet  long  on  the  crest,  130  feet 
high,  will  create  a  storage  reservoir  having  a  capacity  of 
65,000,000  cubic  feet,  by  far  the  largest  in  America.  This 
storage  is  sufficient  to  regulate  the  entire  flow  of  the  river 
so  as  to  ensure  a  constant  output  of  power,  even  years  of 
severest  drought,  and  to  absorb  the  greatest  floods. 

(C)  All  lands  to  be  overflowed  and  rights  of  way  for 
transmission  lines  can  be  acquired  at  exceptionally  low 
prices. 

(D)  The  output  of  the  plant  will  be  distributed  and 
marketed  bv  a  relativelv  small  amount  of  transmission 
lines. 

(E)  The  climatic  and  natural  conditions  as  well  as  con¬ 
ditions  of  labour  are  exceptionally  favorable.  Work 

381  can  proceed  continuously,  and  there  is  no  snow  or 
ice  to  contend  with. 

COOSA  RIVER — The  power  site  of  the  Coosa  River, 
which  the  Company  controls,  has  the  advantage  of  being 
located  within  a  short  distance  of  the  transmission  line  be¬ 
tween  Cherokee  Bluffs  and  Birmingham,  and  can  be  con¬ 
nected  to  it  whenever  the  capacity  of  the  Tallapoosa  River 
Development  is  exhausted.  The  power  in  this  river  has 
been  carefullv  investigated  bv  the  United  States  Govern- 
ment  Engineers,  and  has  also  been  favorably  reported 
upon,  after  exhaustive  examinations,  by  other  engineers,  in¬ 
cluding  the  Solomon  Norcross  Engineering  Company. 

TENNESSEE  RIVER — The  development  at  Muscle 
Shoals  on  the  Tennessee  river  has  potential  power  far  in 
excess  of  any  present  demand.  Owing  to  the  magnitude  of 
the  development  and  the  length  of  dams  necessary,  the 
total  cost  of  construction  will  be  considerable. 

As  the  United  States  Government  has  under  considera¬ 
tion  extensive  improvements  on  this  portion  of  the  river 
in  the  interests  of  navigation,  it  is  not  proposed  to  proceed 
with  this  development  at  present.  A  Bill  is  now  before 
Congress,  which  has  been  favorably  reported  on  by  the 
Government  Engineers,  providing  for  the  Government  co¬ 
operation  in  the  construction  of  the  Muscle  Shoals  Dams, 
as  the  storage  reservoirs  thus  created  will  entirely  remove 
the  difficulties  of  navigation.  With  such  co-operation  on 
the  part  of  the  Government,  it  is  expected  that  the  cost  of 
development  at  Muscle  Shoals,  will  be  extremely  low,  and 
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will  allow  the  Company  to  sell  power  at  price  which  will 
attract  electro-chemical  and  electro-metallurgical  industries 
such  as  the  production  of  aluminum,  carbide  of  calcium, 
nitrate  fertilizers,  refining’  of  metals,  and  similar  opera¬ 
tions  which  depend  upon  cheap  electricity.  It  i£  expected 
that  there  will  be  built  up  around  Muscle  Shoals  a  large 
manufacturing  centre,  as  has  been  the  case  at  Niagara  Falls, 
as  a  result  of  the  construction  of  the  hvdro-eiectric  plants. 

RELIABILITY  OF  STATISTICS— For  ovet  50  years 
the  United  States  Government  has  conducted  mea  surements 
of  rainfall  and  riverflows,  and  has  made  detailed  surveys 
and  maps  of  these  water  powers.  These  records  and  sur¬ 
veys,  in  conjunction  with  the  work  done  by  the  Company’s 
engineers,  have  served  as  a  basis  for  the  calculations  of 
power  given  above,  and  these  calculations  are  based 
382  upon  the  minimum  recorded  flow  of  the  river  within 
this  period.  It  is  therefore  certain  that  the  actual 
amount  of  water  available  for  power  in  all  ordinary  years 
will  be  largelv  in  excess  of  the  estimate  adopted. 

POPULATION  AND  DISTRICT  SERVED-^Within  a 
radius  of  200  miles  of  the  Company’s  powers,  a  distance  to 
which  it  is  now  practicable  to  transmit  power,  are  to  be 
found  the  most  important  industrial  cities  of  j;he  South- 
Eastern  United  States,  shown  on  accompanying  map,  but 
it  is  estimated  that  the  total  capacity  of  the  Cherokee  Bluffs 
Development  can  be  marketed  within  100  miles  oi  the  po'wer 
plant. 

The  City  of  Birmingham  had  a  population  of  3,086  in 
1880,  38,415  in  1900  and  132,685  in  1910,  this  great  increase 
being  due  principally  to  the  development  of  the  steel  in¬ 
dustry. 

In  1880  the  population  of  Alabama  was  1,262,505,  in  1900, 
1,826,697,  and  1910,  2,138,093. 

Its  industrial  growth  has  been  remarkable,  and  the  Capi¬ 
tal  employed  in  factories  has  increased  from  $60,000,000 
in  1900  to  $105,000,000  in  1904,  and  the  increase  of  the  last 
seven  years  has  been  at  an  even  greater  rate.  Central  Ala¬ 
bama  possesses  natural  resources  which  should  make  it 
eventually  the  greatest  steel-producing  district  in  the  whole 
world,  and  its  navigable  rivers  leading  to  Mobile  and  the 
Gulf  of  Mexico  guarantee  exceptional  transportation  facili¬ 
ties. 


332 


ALABAMA  POWER  COMPANY  VS. 


POWER  MARKET — In  1908,  an  actual  canvas  of  the 
situation  found  a  total  of  over  65,000  h.  p.  already  installed 
in  Birmingham,  Montgomery  and  the  vicinity.  A  later  re¬ 
port  of  the  Solomon  Norcross  Engineering  Company, 
which  includes  other  surrounding  towns,  brings  this  total 
up  to  over  100,000  h.  p.,  a  figure  which  was  confirmed  by 
independent  investigations.  I  have  recently  made  a  per¬ 
sonal  examination  of  the  situation,  and  find  that  these 
figures  are  already  short  of  the  truth. 

Montgomery  and  Gadsden  each  now  have  installed  more 
than  double  the  power  attributed  to  them  in  the  above  esti¬ 
mates,  and  in  Birmingham,  owing  to  the  rapid  growth  of 
the  place,  and  the  erection  of  many  new  steel  works,  there 
has  been  a  great  increase  in  the  amount  of  power  required 
for  both  industrial  purposes  and  the  public  utilities  service. 
I  believe  there  is  at  the  present  time  at  least  150,000  h.  p. 
in  the  district  to  be  served  bv  the  Company. 

CONTRACTS  FOR  POWER— With  'regard  to 
383  new  demand  for  power  I  may  say  that  the  President 
of  ah  important  Chemical  industry  has  approached 
the  Company  with  a  view  of  establishing  works  in  Alabama, 
taking  15,000  horse  power  as  its  initial  installation. 

An  offer  has  been  made  by  accepting  which  the  Company 
could  close  contracts  in  the  City  of  Birmingham  to  yield 
a  gross  income  of  over  $440,000  per  annum. 

In  many  places  local  capital  is  only  waiting  the  advent 
of  cheap  electrical  power  before  establishing  Cotton  Mills, 
and  other  industries  requiring  large  amounts  of  power. 

COST  OF  POWER — Although  coal  is  cheap  in  and 
around  Birmingham,  the  average  cost  of  steam-power 
throughout  the  district  is  estimated  at  $50.  per  horse-power 
per  year.  When  in  Montgomery  I  was  informed  that  the 
Montgomery  Traction  Company  is  purchasing  its  power 
at  the  rate  of  $33  per  horse-power,  and  the  Birmingham, 
Ensley  and  Bessemer  Company  are  ready  to  contract  for 
their  needs  at  practically  the  same  price. 

For  the  purpose  of  estimating  the  earnings  of  the  Com¬ 
pany  I  have  taken  $20  per  horse-power  per  year  as  the 
minimum  average  selling  price  of  power  to  the  largest 
users,  and  a  maximum  average  of  $30.00  to  the  small  users. 

COMPLETION  OF  WORK — The  vast  experience  of 
Hydro-Elbctric  works  gained  in  recent  years  by  American 
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engineers  has  rendered  it  possible  to  forecast  very  accu¬ 
rately  the  time  required  to  complete  such  an  installation 
as  the  present.  One  of  the  foremost  contractors  in  the 
United  States  has  estimated  that  the  construction  of  the 
dam  can  be  completed  within  15  months  from  the  com¬ 
mencement  of  work.  Owing  to  the  exceptionally  favorable 
natural  conditions  which  I  have  enumerated,  I  Regard  this 
estimate  as  quite  feasible,  and  in  any  case  the  pjant  should 
be  completed  not  later  than  October  1st,  1913.  Jn  addition 
to  this,  arrangements  are  contemplated  by  whicfi  it  should 
be  possible  for  the  Company  to  deliver  about  15,000  h.p. 
from  other  sources  before  the  end  of  the  present  vear. 

CAPITAL  EXPENDITURE— Of  the  total  pitesent  issue 
of  $10,000,000,  $6,000,000  is  destined  for  the  construction 
of  the  hydro-electric  power  plant  at  Cherokee  Bluffs  and 
its  transmission  lines.  The  balance  of  the  issue  $4,000,000 
will  be  reserved  for  America,  for  the  purpose  of  acquiring 
public  utility  companies  on  a  basis  of  Warnings  at 
384  least  sufficient  to  guarantee  all  fixed  charges  on  this 
part  of  the  issue,  and  for  the  purpose  of  the  Com¬ 
pany  in  accordance  with  the  terms  of  the  Trus  ;  Deed. 

EARNINGS — When  the  first  installation  of  60,000  h.  p. 
is  completed  the  company  should  realize  th<|)  following 


earnings : 


30,000  h.  p.  sold  in  large  blocks 
to  existing  industries  at  $20.00  per  h.  p 

15,000  h.  p.  sold  in  blocks  of 
from  100  to  500  h.  p.  at  25.00  “  “ 

15,000  h.  p.  sold  to  small  users  at  30.00  “  “ 


$600,000 

375,000 

450,000 


Net  Revenue  from  above-men¬ 
tioned  public  Service  com¬ 
panies  to  be  acquired  from 
the  sale  of  $4,000,000  bonds 


$1,425,000 


200,000 


Operating  expenses  and  mainte¬ 
nance  of  hydro-electric  power 
plant 


$1,625,000 


225,000 

$1,400,000 


Net  Revenue 
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5%  on  $10,000,000  Bonds  $500,000 
6%  $1,000,000  Preferred  Stock  60,000 

-  560,000 


Surplus  $840,000 

equivalent  to  7%  on  the  common  stock  now  issued. 

It  is  estimated  that  the  capacity  of  the  power  plant  can 
be  increased  to  100,000  h.  p.  at  a  cost  of  less  than  $2,000,000 
(allowing  for  the  necessary  transmission  lines). 

The  total  earnings  of  the  whole  installation  of  100,000 
h.  p.  installed  at  Cherokee  Bluffs,  and  including  profits  from 
the  public  service  companies  to  be  acquired  should  then  be 
as  follows: — 

X  60,000  h.  p.  sold  at  $20.00  per  h.  p.  $1,200,000 
15,000  “  44  44  25.00  44  4  4  375,000 

15,000  144  44  44  30.00  44  44  450,000 

-  $2,025,000 

Operating  expenses  and  mainte¬ 
nance  of  Hydro-Electric 

Power  Plant  350,000 


$1,675,000 

Net  Revenue  from  operating  of 
Public  Utilities  Companies 

after  development  400,000 


Net  Revenue  $2,075,000 
5%  and  sinking  fund  1%  —  6% 

on  $12,000,000  bonds  $720,000 

6%  on  $1,000,000  preferred  stock  60,000 

-  780,000 


Surplus  $1,295,000 

X  It  will  be  noted  that  in  this  estimate  a  certain 
385  proportion  of  the  total  amount  of  power  to  be  de¬ 
veloped  has  been  left  out  of  calculations  for  earnings 
in  order  to  provide  for  any  possible  eventualities. 

In  vie^V  of  the  phenomenal  industrial  growth  of  this  en¬ 
tire  section  in  Alabama,  I  think  this  result  should  be  real¬ 
ized  within  three  years  from  commencement  of  operations. 
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LEGAL — The  titles  have  been  examined  and  reported  on 
by  Norton  &  Gregory,  of  New  York,  and  Tyson,  Wilson  & 
Martin,  of  Montgomery,  Alabama,  who  have  certified  to  the 
regularity  of  the  Company’s  legal  situation. 

JAMES  MITCHELL,  President. 

Applications  must  be  made  on  the  accompanying  form 
and  forwarded  together  with  cheque  for  the  amc 
able  on  application,  to  Bank,  Lim: 

Failure  to  pay  any  installment  when  due  will  r 


unt  pav- 
ted. 

ender  all 


obtained 


previous  payments  liable  to  forfeiture,  and  the  allotments 
to  cancellation,  and  the  interest  at  the  rate  of  6  per  cent, 
per  annum  will  be  charged  on  all  overdue  installments. 

A  special  settlement  in,  and  an  official  quotation  on  the 
Stock  Exchange,  London,  for  the  Bonds  now  offered,  will 
be  applied  for  in  due  course. 

If  no  allotment  is  made  the  deposit  will  be  returned  in 
full  and  if  only  a  portion  of  the  amount  applied  for  be  al¬ 
lotted,  the  balance  of  the  deposit  will  be  applied  towards 
payment  of  the  amount  due  on  allotment. 

A  brokerage  of  34  per  cent,  will  be  paid  on  all  applica¬ 
tions  bearing  Brokers’  Stamps. 

Prospectuses  and  Application  Forms  may  be 
from  Parr’s  Bank,  Limited,  at  all  Branches,  fronji  Messrs. 
Sperling  &  Co.,  Basildon  House,  Moorgate  Street,,  London, 
E.  C.,  or  at  the  offices  of  the  Solicitors  for  the  offer,  Messrs. 
Linklater  &  Co.,  Bond  Court  Walbrook,  E.  C.,  and  a  copy 
of  the  Trust  Deed  can  be  seen  at  the  Solicitors’  Office. 

The  following  Gentlemen  have  been  asked  to  act  as  Direc¬ 
tors  :  Hon.  James  Schoolcraft  Sherman,  Vice-President 
United  States.  James  Mitchell,  late  of  Sao  Paulo  Tram¬ 
way  Light  and  Power  Company,  Director  Mansos  Tramway 
Company. 

Martin  Littleton,  New  York,  Member  of  Congress 
386  for  Long  Island. 

John  F.  Wallace,  Ex-Chairman  Panama  Canal 
Commission,  President  Seaboard  Air  Line  Railway. 

James  R.  Morse,  President  American  Trading  (fompany, 
New  York. 

Lawrence  MacFarlane,  of  Messrs.  Lafieur,  MatDougall, 
MacFarlane  and  Pope,  Solicitors,  Montreal. 
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W.  D.  Ross,  General  Manager,  Metropolitan  Bank,  Direc¬ 
tor  Mexicali  Northern  Power  Company,  Toronto,  Canada. 

Frank  S.  Washburn,  President  American  Cvanamid 
Company. 

J.  S.  Worthington,  President  Sheffield  (Alabama)  Na¬ 
tional  Bank. 

John  B.  White,  Director,  Messrs.  J.  G.  White  and  Co. 
Three  representatives  of  Sperling  and  Company,  London. 
January,  1912. 
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Mitchell  Dam 

Value  Based  on  Substitute  Steam  Plant 
-  1913  Conditions  - 


Method  No.  2. 

Capacity  of  Substitute  Steam 
Plant  H  P  60,000 

Capacity  of  Substitute  Steam 
Plant  K  W  45,000 

Yearly  generation  at  60% 

Load  Factor  =  60,000  HP 
x  8,760  hrs.  x  60%  L.F.  x 
.746  =  235,000,000  KWH 

Substitute  Steam  Plant 
Investment  @  $65.00  per  KW  $2,925,000 
Yearly  Expense 

Fixed  Charges  @  12.0%  351,000 

Fuel  2.3#  @  1.50  =  1.725 
Mills/KWH  405,375 

Operation  and  Maintenance  148,000 


Total  Yearly  Expense 
Hydro  Plant 

Development  Cost  (1913) 
Conditions 
Yearly  Expense 
Fixed  Charges  @  9.7% 
Operatibn  and  Maintenance 


Annual  Saving 
Capitalized  at  8% 


$904,375 


4,250,000 

412,250 

35,000 

-  447,250 


$457,125 

5,714,062 
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COMPARISON  OF  EXISTING  AND  PROJECTED  HYDRO  PLANTS  IN 
THE  SOUTHEAST  BASED  ON  AVERAGE  ENERGY  OUTPUT  PER 
YARD  OF  CONCRETE  IN  THE  STRUCTURES. 

Output 


Installa¬ 

Total  Concrete 
in  Dam — 

Average  I 

Year  Output  c 

>er  Cu.  Yd. 
f  Concrete 

tion  K  W 

Cu.  Yrds. 

K  W  H 

KWH 

Coosa  River 

Lock  12 

80,000 

180,027 

390,000,000 

2160 

Mitehell  Dam 

54,000 

152,590 

331,000,000 

583,000,000 

2170 

Jordan  Dam 

108,000 

371,627 

1570 

704,234 

1,304,000,000 

1S50  Ave. 

Tallapoosa  River 

Martin  Dam 

100,000 

377,827 

290,000,000 

770 

Upper  Tallassee 

35,000 

104,393 

125,000,000 

1200 

Lower  Tallassee 

62,000 

128,416 

200,000,000 

1560 

610,636 

615,000,000 

1000  Ave. 

Warrior  River 

Lock  17 

20,000 

195,000 

99,000,000 

510 

Tennessee  River 

Wilson  Dam 

180,000 

1,291,385 

1,412,000,000 

1090 

Savannah  River 

Clark  Hill 

80,000 

711,530 

400,000,000 

560 
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i 

1 

This  Exhibit  is  omitted  as  being  a  duplication  of  the  map 
accompanying  the  opinion  of  the  Commission,  such  opinion 
appearing  as  Exhibit  A  to  defendant’s  answer. 

390  State  of  Alabama 

Jefferson  County 

Before  me,  the  undersigned  authority,  personally  ap¬ 
peared  Lamar  Aldridge,  who,  being  first  duly  sworn,  de¬ 
poses  and  says  that  he  is  Treasurer  of  Alabama  Power 
Company  and  that  as  such  he  has  authority  to  make  this 
affidavit;  that  the  data  contained  in  the  foregoing  pages, 
numbered  1  to  51,  inclusive,  is  true  and  correct  t^>  the  best 
of  his  knowledge,  information  and  belief. 

LAMAR  ALDRIDGE. 


Sworn  to  and  subscribed  before  me  this  the  27  day  of 


April,  1929. 
(Seal) 


L.  J.  TY^ER, 

Notary  Public ,  Jefferson  County ,  Alabama. 
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B.  273-5 


391  Thereupon  the  plaintiff  offered  and  the  court  re¬ 
ceived  in  evidence  plaintiff’s  Exhibit  0. 

This  exhibit  is  omitted  because  it  was  a  memorandum  in 
support  of  the  administrative  expense  of  Alabama  Power 
Company  in  the  sum  of  $171,146*31,  which  was  allowed  by 
the  Commission  for  reasons  shown  in  the  opinion  of  the 
Commission  attached  as  Exhibit  A  to  defendant’s  answer. 

And  thereupon,  plaintiff  offered  and  the  Court  re- 

392  ceived  in  evidence  as  Plaintiff’s  Exhibit  P,  a  full, 
true  and  correct  transcript  of  certain  portions  of  the 

records  of  the  Federal  Power  Commission  relating  to  said 
Project  82,  Alabama,  which  transcript  is  in  words  and 
figures  as  follows : 

Solicitor’s  Computation  of  Fair  Market  Value  Adopted  by 
the  Commission  (Commission’s  Opinion  page  15) 

3.  Admissible  Evidence  of  Fair  Market  Value. 

The  evidence  before  the  Commission,  indicating  the  prac¬ 
tical  result  of  these  forces  with  reference  to  the  lands  here 
in  question,  is  of  two  classes : 

1.  Cost  of  its  acquisition  by  the  several  merging  com¬ 
panies  from  its  former  private  owners,  who  were  admit¬ 
tedly  independent  of  any  control  by  the  former.  This  is 
computed  in  the  Solicitor’s  prior  brief  as  a  total  of  $195,018, 
now  subject  to  modification,  however,  on  the  basis  of  mar¬ 
ket  valuation  of  securities  included  in  the  consideration 
given  for  the  Horne  assets,  and  the  portion  thereof  not  re¬ 
lated  to  the  Mitchell  project. 

2.  Acquisition  of  the  property  in  question,  through  the 
companies  owning  it,  by  the  Alabama  Traction,  Light  & 
Power  Company  (the  James  Mitchell  group)  in  1912  and 
1913,  prior  to  the  consolidation  of  those  companies  under 
the  merger  agreement  of  1913.  This  evidence  was  reviewed 
orally  at  the  hearing,  and  will  here  be  outlined  for  the  con¬ 
venience  of  the  Commission. 

After  the  lands  in  question  were  acquired  from  their 
independent  owners  by  the  merging  companies,  the  stock 
of  these  companies  was  in  turn  acquired  from  its  indepen¬ 
dent  owners  by  the  Traction  Company  prior  to  the  1913 
merger.  As  the  assets  of  these  companies  were  land  such 
as  those  here  involved,  the  acquisition  of  their  stock  may 
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be  viewed  as  the  last  independent  acquisition  of  these  lands 
prior  to  the  merger. 

As  the  proposed  use  of  these  lands  for  hvdro-el^ctric  de¬ 
velopment  by  the  separate  companies  had  been  sufficiently 

indicated  bv  the  plans  filed  with  the  secretary  of  l.Ex.5; 
393  State  of  Alabama  in  1908,  it  may  be  assumed  that 
their  adaptability  for  such  use  as  a  factor  affecting 
their  fair  market  value  was  given  due  weight  in  jthe  price 
paid  by  the  Traction  Company  for  these  stocks.  As  these 
companies  had  likewise  assembled  the  lands  for  hydro-elec-  e.  270-3 
trie  development,  any  additional  4 1  assembly’ ’  value  which 
might  then  properly  attach  to  them  may  likewise  be  pre¬ 
sumed  to  have  been  given  due  weight.  No  further  assem- 
blv  occurred  until  the  merger  of  1913;  but  anv  addi- 
tional  value  from  that  source  resulted  from  that  merger, 
and  was  not  a  proper  part  of  their  value  as  measuring  the 
reasonable  cost  of  their  acquisition  in  the  merger.  Simi-  R- 273-4 
larly,  their  suitability  for  a  comprehensive  water  power 
development  under  single  control,  as  distinguished].  from  the 
separate  developments  contemplated  by  the  plaits  filed  in  stiP- 
1908,  was  developed  prior  to  the  Traction  Company’s  ac- 
quisitions,  since  the  Traction  Company  -was  formed  and  ac¬ 
quired  them  for  that  purpose,  and  this,  too,  may  be  assumed 
to  have  been  given  due  weight  in  the  price  it  paid. 

Even  expenditures  incurred  by  the  merging  companies  R.  281-2 
for  engineering  services  rendered  by  Colonel  Cooper,  Ford,  291-2 
Bacon  &  Davis,  and  Solomon  &  Norcross,  were  paid  for  out 
of  advances  by  the  individual  stockholders  of  tfiese  com¬ 
panies,  and  antedated  the  Traction  Company’s  acquisitions. 

Such  advances  gave  these  stockholders  an  added  beneficial 
investment  interest  in  their  respective  companies,  with 
which  they  parted  when  they  sold  the  companies  to  the 
Traction  Company  in  1912,  and  for  which  they  were  paid  in 
the  consideration  then  given.  These  expenditures,  and  their 
effect,  if  any  upon  the  value  of  the  properties  of  jhese  com¬ 
panies,  must  therefore  have  played  their  proper  part  in 
determining  the  amount  of  that  consideration.  The  only  R.293 
possible  exception  was  the  services  of  Wynne,  Yates,  and  R*3°8-9 
Thurlow,  who  acted  for  the  James  Mitchell  grejup  (Trac¬ 
tion  Company)  itself,  rendered  as  part  of  the  duiies  of  sal¬ 
aried  posts  then  held  by  them;  and  no  objection  is  made  to 
the  separate  allowance  of  these  expenditures  on  reasonable 
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showing  as  to  their  amount  and  propriety  of  purpose.  If 
there  is  no  evidence  of  them  sufficient  for  this  purpose, 
neither  is  it  sufficient  to  support  any  part  of  licen- 
394  see’s  claim  for  the  $3,500,000. 

The  only  definite  figures  suggested  with  reference 
to  such  expenses  are  those  included  in  the  table  at  page  37 
of  Respondent ’s  Exhibit  6,  Alabama  Hearings.  Other  than 
the  captions  contained  in  the  table  itself,  there  is  no  ex¬ 
planation  of  them  except  that  they  represent  “a  statement 
of  payments  and  obligations  made  by  the  Alabama  Trac¬ 
tion,  Light  &  Power  Company,  Ltd.,  in  payment  for  proper¬ 
ties,  services  and  development  expense  definitely  applicable 
to  the  entire  group  of  properties  consolidated  on  July  29, 
1913.”  As  to  the  table  itself,  many  of  the  items  are  at  vari¬ 
ance  with  testimony  of  licensee’s  witnesses;  for  instance, 
the  total  paid  to  Henry  Horne  et  al  corresponds  neither 
E. 277  with  Mr.  i  Martin’s  testimony  before  the  Federal  Power 
Commission  nor  with  the  stipulation  of  April  26,  1932  (Par. 
7).  The  total  of  $199,650.00  shown  there  as  paid  for  the 
Alabama  Power  &  Development  Company  properties  bears 
E.277  no  resemblance  to  the  total  of  $4,285,507.51  for  this  pur¬ 
pose  as  testified  by  Mr.  Martin.  The  item  of  $7,470,500 
Traction  Company  stock  shown  as  paid  for  “costs  and  ex¬ 
penses  of  acquisition  and  development  of  properties,  in¬ 
cluding  payments  to  bankers  and  others  for  services  in 
acquiring  and  financing  situation”,  the  payments  shown 
for  indebtedness  to  Paul  Brady,  also  discount  on  bonds, 
interest  paid,  and  other  expenses,  are  without  any  other 
specification  of  details  as  to  purpose  or  amount,  which 
would  enable  the  allowance  of  any  portion  of  them  with 
any  assurance  that  they  represented  purposes  appropriate 
to  the  project,  or  that  they  do  not  involve  duplications 
with  project  costs  already  allowed. 

All  of  the  proper  elements  of  market  value  affecting  these 
lands  at  the  time  of  the  merger  seem,  therefore,  already  to 
have  attached  to  them  prior  to  their  earlier  acquisition  by 
the  Traction  Company.  There  is  no  suggestion  in  the  evi¬ 
dence  that  this  value  was  in  any  way  affected  by  the  mere 
interval  of  time  between  this  acquisition  and  the  merger. 
The  merger,  indeed  developed  no  new  use  for  them,  nor 
placed  them  under  any  new  control.  It  was  merely  the  cor¬ 
porate  mechanics  by  which  the  Traction  Company  trans- 
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ferred  them  from  distributive  ownership  among  its  several 
subsidiaries  to  single  ownership  by  one  of  them.  It  was  the 
company  which,  as  the  common  stockholder  of  these 
395  subsidiaries,  caused  one  of  them  to  issue  new  stock 
in  exchange  for  the  old,  and  itself  received  that  stock 
in  exchange  for  the  old  which  it  alreadv  held.  After  the 
merger,  it  merely  held  the  stock  of  one  instead  of  five  of  its 
subsidiaries,  and  that  subsidiary  in  turn  held  the  assets  of 
all  the  rest. 

Conceding  that  this  does  not  obviate  the  respect  due  to 
the  separate  corporate  entities,  it  is  itself  nevertheless  evi¬ 
dence  in  the  case  which  affects  the  evidential  significance 
that  attaches  to  their  dealings  with  each  other. 

It  remains,  then,  to  compute  the  cost  of  the  Tracfion  Com¬ 
pany’s  acquisition,  and  to  allocate  it  to  the  land^  here  in 
question,  as  evidence  of  their  reasonable  cost  of  acquisition 
bv  the  licensee. 

These  lands  comprise  parcels  3,  6,  81,  214  and 
present  Mitchell  Dam  Project.  Parcels  3,  6,  and 
originally  acquired  by  the  Alabama  Power  Company,  and 
parcel  214  by  the  Alabama  Power  &  Electric  Company,  for 
actual  considerations  stipulated  at  the  hearing  to 
gregated  $5,833. 

Further  investigation,  however,  showed  that  thijs  was  er 
roneously  computed,  and  it  was  accordingly  rescinded  by 
written  stipulation  of  April  26,  1932,  and  replace 
facts  therein  agreed  to  as  to  the  conveyances  im 
these  purchases,  the  lands  and  interests  thereby 
and  the  actual  considerations  paid,  so  far  as  known.  These 
are  tabulated  in  an  exhibit  to  the  stipulation,  whichl  for  con¬ 
venience  is  here  reproduced.  It  is  stipulated  that  all  the 
considerations  here  stated  were  the  actual  considerations 
paid,  except  as  to  deeds  A-3  and  A-7  from  Lay  and  wife, 
for  which  they  are  now  unknown.  (See  Appendix).  From 
the  descriptions  in  this  exhibit,  it  is  apparent  that  tracts 
14-6-1  and  14-6-3  represent  fractional  interests  in  |he  same 
tract,  viz.,  the  west  abutment  to  Lock  14  site;  aijd  tracts 
14-6-2, 14-6-5  and  14-6-7  are  three  fractional  interests  in  the 
same  tract,  viz.,  the  east  abutment  of  the  same  siie;  while 
14-6-6  is  merely  a  correction  to  14-6-5,  and  also  relates  to 
the  same  land.  Deed  A-ll,  in  turn,  is  but  a  reconveyance  to 
licensee  of  the  lands  covered  in  Deed  A-12,  and  a  ^ompari- 


9,  of  the 
81,  were 


have  ag- 


d  bv  the 
olved  in 
covered, 


R.  355 


342 


ALABAMA  POWER  COMPANY  VS. 


son  with  the  map  in  Licensee’s  Exhibit  6,  Alabama  Hear¬ 
ings,  shows  that  these  lands  included  one  tract  (par- 
396  cel  214)  at  Lock  14,  and  two  tracts  at  Lock  12.  These 
two,  Deed  A-ll,  and  tract  12-3-3  (Deed  A-3),  may 
accordingly  be  disregarded,  except  as  they  aid  in  computing 
the  consideration  to  be  apportioned  to  the  Lock  14  lands. 

By  comparison  with  project  maps  on  file  with  the  Com¬ 
mission,  checked  with  the  official  township  plats  on  file  as 
public  records  of  the  General  Land  Office,  Department  of 
Interior,  the  acreages  of  the  tracts  described  in  the  exhibit 
have  been  ascertained,  and  are  below  indicated.  In  the  ab¬ 
sence  of  any  better  evidence  being  available,  the  propor¬ 
tionate  areas  so  revealed  have  been  used  as  the  basis  of  im¬ 
puting  the  actual  considerations  paid  for  those  tracts  where 
the  same  is  otherwise  unknown,  or  included  in  a  lump 
amount  together  with  other  tracts.  Likewise,  the  known 
considerations  paid  for  fractional  interests  are  used  as  the 
basis  of  imputing  the  considerations  paid  for  other  frac¬ 
tional  interests  of  the  same  tract  where  they  are  otherwise 
unknown.  Where  there  is  no  suggestion  of  other  differ¬ 
ences  in  value,  and  no  showing  of  specific  costs  incurred, 
an  allowance  of  costs  on  such  a  basis  (so  far  as  such  actual 
considerations  are  relevant)  can  hardly  be  complained  of 
as  a  denial  of  equity  to  the  licensee. 

The  results  are  shown  in  the  following  tables. 

Table  I  shows  the  apportionment  of  the  stipulated  con¬ 
sideration  between  the  tracts  included  in  Deed  A-4 : 


Tract 

Acres 

%  of  total 

Proportionate 

consideration 

14-6-2 

62.22 

21.5 

$645.00 

14-6-3 

86.80 

30. 

900.00 

14-6-4 

140.50 

48.5 

1,455.00 

Total 

289.52 

100. 

$3,000.00 

Similarly,  Table  II  shows  the  apportionment  of  the  stip¬ 
ulated  consideration  between  the  Lock  14  and  Lock  12  por¬ 
tions  of  the  lands  covered  by  Deed  A-12: 


■ 

Proportionate 

Description 

Acres 

Site 

%  of  total 

consideration 

Frac’l  8-22N-16E 
B-19-23N-16E 

35.42 
47.25  ) 

Lock  14 

23.7 

$995.40 

C-19-23N-16E 

NEJ4-25-23N-15E 

46.50  J 

20 

Lock  12 

76.3 

3,204.60 

Total 

149.17 

100. 

$4,200.00 

osav/o 
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It  thus  appears  that  of  the  three  fractional  interests  em¬ 
braced  in  the  east  abutment  of  Lock  14,  one  was  acquired 
for  $500  (14-6-5),  another  for  $645.00  (14-6-2),  and 
397  if,  in  the  absence  of  any  other  showing,  it  is  assumed 
that  the  larger  of  these  amounts  was  paid  for  the 
third  share,  the  refusal  to  assume  any  greater  amount  can 
hardly  be  classed  as  unfair.  Similarly,  of  the  two  frac- 
tional  interests  in  the  west  abutment,  one  was  acquired  for 
$900  (14-6-3),  and  the  same  amount  may  likewise  be  taken 
as  the  consideration  paid  for  the  other. 


Table  III  lists  the  interests  conveyed,  shows  the  acreage 
involved,  with  duplications  eliminated,  the  consideration 


paid  for  each  as  stipulated  and  above  computed  and  the 
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consideration  imputed  to  tract  14-6-1  Deed  A-3,  on 

the  basis 

of  acreage  r 

atio  to  the  total  net  acreage  involved 

» 

Deed 

Tract 

Acreage 

A-3 

14-6-1 

Same  as  14-6-3  below 

$900.00  (1) 

14-3-1 

66.70  (11.7%  of  total) 

1 

,124.07  (2) 

A -4 

14-6-2 

fi9  99 

$  645.00(3) 

14-6-3 

86.80 

900.00(3) 

14-6-4 

140.50 

1,455.00(3) 

3,000.00* 

A-5 

14-6-5 

Same  as  14-6-2  above 

500.00* 

A-6 

14-6-6 

“  14-6-5  “ 

5.00* 

A-7 

14-6-7 

11  11  14-6-2  lt 

645.00  (4) 

A- 8 

14-6-8 

“  “  14-6-4  “ 

28.00* 

A-9 

14-81-1 

176.97 

2,500.00* 

A- 10 

14-81-2 

Same  as  14-S1-1  cc 

10.00* 

A-12 

14-214-2 

35.42  (6.2%  of  total) 

995.40  (5) 

Total. . .  .568.61  ^9,607.47 

(Notes  to  Table  III) 


*  Considerate  on  stipulated. 

(1)  Imputed  on  basis  of  cost  of  other  fractional  interest  (14-6-3)  in  same 

tract. 

(2)  Imputed  on  bnsis  of  area  of  this  tract  in  ratio  to  total  acreage  acquired 

at  Lock  14. 

(3)  Imputed  on  basis  of  proportionate  areas  of  these  three  trjacts  to  their 

total. 

(4)  Imputed  on  basis  of  greatest  cost  of  eitlier  of  other  two  s  lares  in  this 

tract  (14-6-2  and  14-6-5). 

(5)  Proportional  (to  area)  share  of  total  consideration  ($4,200)  stipulated 

paid  for  this  and  Lock  12  lands  included  in  this  deed. 

Thereupon  the  plaintiff  offered  and  the  court  re- 
398  ceived  in  evidence  plaintiff’s  Exhibit  Q. 

Plaintiff’s  Exhibit  Q  consisted  of  the  map  appear¬ 
ing  on  the  following  page. 


(Here  follows  map  marked  page  399) 
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Thereupon  the  plaintiff  offered  and  the  court  re- 

400  ceived  in  evidence  plaintiff’s  Exhibit  R. 

Plaintiff’s  Exhibit  R  is  here  omitted  as  such  ex¬ 
hibit  is  a  duplication  of  the  map  accompanying  the  opinion 
of  the  Commission,  such  opinion  and  map  being  attached  to 
defendant’s  answer  as  Exhibit  A  to  such  answer. 

Thereupon  the  plaintiff  offered  and  the  court  re- 

401  ceived  in  evidence  plaintiff’s  Exhibit  S. 

Plaintiff’s  Exhibit  S  consisted  of  the  blueprint 
sheets  following  this  page. 

(Here  follow  photostats  marked  pages  402  to  413  in¬ 
clusive.) 


Thereupon  the  plaintiff  offered  and  the  court  re- 

414  ceived  in  evidence  plaintiff’s  Exhibit  T,  such  exhibit 
consisting  of  four  deeds,  the  legal  import  and  effect 

of  which  were  as  follows: 

1.  Quitclaim  deed  from  Henry  Horne  and  wife  to  Ala¬ 
bama  Power  Company  dated  June  26,  1913,  conveying  for 
a  stated  consideration  of  $5.00  certain  lands  comprising  the 
site  of  the  Mitchell  Dam  .Project  No.  82  and  other  lands. 

2.  Quitclaim  deed  from  Chas.  W.  McEwen  and  wife  to 
Alabama  Powder  Company  dated  August  30,  1920,  convey¬ 
ing  for  a  stated  consideration  of  $300  their  right,  title  and 
interest  in  certain  of  the  Mitchell  Dam  project  dam  site 
lands. 

3.  Warrantv  deed  from  S.  W.  Jackson,  Individuals  and 
as  Executor  of  W.  W.  Wadsworth,  and  Nellie  W.  Jackson, 
wife  of  S’.  W.  Jackson,  to  Alabama  Power  Company  dated 
May  5,  1913,  conveying  for  a  stated  consideration  of  $5,000 
certain  of  the  Mitchell  Dam  project  dam  site  lands. 

4.  Warranty  deed  from  S.  W.  Jackson,  Individually  and 
as  Executor  of  W.  W.  Wadsworth,  and  Nellie  W.  Jackson, 
wife  of  S.  W.  Jackson,  to  Alabama  Power  Company  dated 
May  5, 1913,  conveying  for  a  stated  consideration  of  $485.00 
certain  of  the  Mitchell  Dam  project  dam  site  lands. 

Thereupon  the  plaintiff  offered  and  the  court  re- 

415  ceived  in  evidence  plaintiff’s  Exhibit  U,  such  exhibit 
being  a  true  and  correct  copy  of  licensee’s  Exhibit  5 

to  the  testimony  before  the  Federal  Powder  Commission  and 
consisting  of  seventy  photostatic  sheets,  the  legal  import 
and  effect  of  which  were  as  follows : 
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1.  Certified  copy  of  articles  of  incorporation  of|  Alabama 
Electric  Company  (later  changed  to  Alabama  Powfer  &  Elec¬ 
tric  Company)  and  plans  filed  by  that  companyj  with  the 
Secretary  of  State  November  18,  1908,  for  the  construction 
of  a  dam  and  lock  on  the  Coosa  River  in  the  State  of  Ala¬ 
bama  at  or  near  Lock  7,  for  the  improvement  of  Navigation 
of  the  Coosa  River  and  developing  the  full  waterl  power  of 
the  same  over  the  stretch  of  river  thus  to  be  improved. 

2.  The  plans  filed  with  the  Secretary  of  State  by  Alabama 
Power  Company  on  November  2,  1908,  for  the  construction 
of  a  dam  and  lock  on  the  Coosa  River  in  the  Sta  te  of  Ala¬ 
bama  at  or  near  Lock  12  for  the  improvement  of  Navigation 
of  said  river  and  developing  the  full  water  power  of  the 
same  over  the  stretch  of  river  thus  to  be  improved. 

3.  Plans  filed  with  the  Secretary  of  State  of  Alabama  by 
Alabama  Power  Company  November  4,  1908,  fo]r  the  con¬ 
struction  of  a  dam  and  locks  on  the  Coosa  River  in  the 
State  of  Alabama,  at  or  near  the  foot  of  Tijckaleague 
Shoals  (Lock  14)  on  said  river  and  developing  the  full 
water  power  of  same  over  the  stretch  of  river  \1cms  to  be 
improved. 

4.  Certified  cop}r  of  articles  of  incorporation  as  amended 
of  Wetumpka  Power  Company  and  plans  for  the  construc¬ 
tion  of  a  dam  and  lock  on  the  Coosa  River  in  the  State  of 
Alabama,  at  or  near  Lock  15,  for  the  improvement  of  navi¬ 
gation  of  said  river  and  developing  the  full  water  power  of 
the  same  over  the  stretch  of  river  thus  to  be  improved,  filed 
with  the  Secretary  of  State  November  4,  1908. 

5.  Certified  copy  of  charter  or  certificate  of  incorporation 
of  Alabama  Power  Company  and  plans  for  the  construction 
of  dams  and  locks,  or  system  of  locks  on  the  Coosa  River 
in  the  State  of  Alabama  at  Duncan’s  Riffle  (Mitchell  Dam) 
and  Lock  18,  such  plans  providing  both  for  the  improve¬ 
ment  of  the  navigation  of  the  river  and  for  developing  of 
the  full  water  power  thereof  over  the  stretch  of  river  thus 
to  be  improved  from  the  location  of  Lock  18  on  such  river 
to  the  foot  of  Lock  12.  Such  articles  of  incorporation  and 

plans  were  filed  with  the  Secretary  of  State  March 
416  24,  1916.  A  certificate  to  the  plans  states  that  such 

plans  were  filed  in  lieu  of  the  plans  theretofore  filed 
by  Alabama  Electric  Company  of  which  Alabama  Power 
Company  was  the  successor  in  interest. 
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Thereupon  the  plaintiff  offered  and  the  court  re- 

417  ceived  in  evidence  plaintiff’s  Exhibit  V,  the  legal 
import  and  effect  of  which  was  as  follows : 

Such  exhibit  consisted  of  copies  of  the  charters  or  cer¬ 
tificates  of  incorporation  of  the  following  corporations  par¬ 
ticipating  in  the  merger  or  consolidation  of  July  28,  1913 : 
Alabama  Electric  Company,  Wetumpka  Power  Company, 
Alabama  Power  &  Electric  Company.  Such  charters  or 
certificates  of  incorporation  show  that  each  of  such  cor¬ 
porations  had  authority  to  manufacture,  supply  and  sell  to 
the  public  power  produced  by  water  as  a  motive  force  and 
each  had  been  organized  for  the  specific  and  particular  pur¬ 
pose  of  improving  the  navigation  of  and  developing  water 
power  in  connection  with  the  Coosa  River  by  a  dam  and 
lock  and  electrically  transmitting  and  distributing  such 
power  for  the  use  of  the  public. 

Atid  thereupon,  plaintiff  offered  and  the  Court 

418  received  in  evidence  as  Plaintiff’s  Exhibit  W,  a  full, 
true  and  correct  transcript  of  certain  portions  of  the  rec¬ 
ords  of  the  Federal  Power  Commission  relating  to  said 
Project  82,  Alabama,  which  transcript  is  in  words  and  fig¬ 
ures  as  follows : 

ALABAMA  POWER  COMPANY 
MITCHELL  DAM— PROJECT  NO.  82 


List  of  Deeds  Conveying  Land  Parcels  No.  3,  6,  81  and  214. 


~ - o - 

Consideration 

Deed 

Pacel 

Expressed 

Marked 

Number 

Reference 

Description  in  Deeds 

‘  ‘  A3  ’  ’ 

Par.  3-6 

l 

14-6-1 

W.  P.  Lay  and  wife  to 

Alabama  Power  Com¬ 
pany,  dated  April  22, 

1912 

Conveys  part  of  west 

abutment  of  Lock  14 
site — SE%  of  NWy4  and 
SW  y4  of  NE%,  Sec. 
20  T  22  N,  R  16  E. 


' 

i 

i 

i 

14-3-1 

Conveys  flowage  lands 
in  Lock  14  reservoir  W% 
of  NW^4  of  Sec.  17,  T 

22  N,  R  16  E. 

i 

12-3-3 

Conveys  west  abutment 
of  Lock  12  site — Items 

12-3-1  and  12-3-2  above. 

5.00 

“A4” 

Par.  6 

i 

! 

Annie  L.  Heath  and  C. 

A.  Heath  to  Alabama 
Power  Company,  dated 
May  6th,  1907. 

F. 


Deed 

Marked 


419 


“A5” 


“A6” 


“  A7” 


“AS” 


420 
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Consideration 

Pacel  Expressed 

Number  Reference  Description  in  Deeds 

14-6-2  Conveys  east  abutment 

of  Lock  14  site — Frac¬ 

tion  C  of  Sec.  21,  T  22 
N,  R  16  E. 

14-6-3  Conveys  part  of  west 

abutment  of  Lock  14 
site— SE %  of  NW%  and 
SWVL  or  NEV:  of  Sec 
20  T.  22  N,  R.  16  |e. 

Same  as  item  14-p-l 


14-6-4 


Par.  6  14-6-5 


Par.  6  14-6-6 


Par.  6  14-6-7 


Par.  6A  14-6-8 


above. 

Conveys  reservoir  lands 
in  Lock  14  reservoiij — 

E ys  of  SWVt  and  SE}£ 
of  NW^  of  Sect.  17,  ly¬ 
ing  west  of  river,  also 
NE*4  of  NWVl  ajnd 
NWy4  of  NEVt  of  Selct. 

20.  All  in  T  22  N,  Ril6 
E.  3,000.00 

Annie  L.  Heath  and 
husband  C.  A.  Heath,  to 
Alabama  Power  Com¬ 
pany,  dated  June  14th, 

1907.  Conveys  east  abut¬ 
ment  to  Lock  14  site, 

Fraction  C  of  Sect.  21, 

T  22  N,  R  16  E.  Same 
as  item  14-6-2  above.  500.00 

Annie  L.  Heath  and 
C.  A.  Heath  to  Ala¬ 
bama  Power  Company, 
dated  Mar.  20th,  1912. 

This  is  merely  a  deed  of 
correction  referring  to 
description  used  in 
deed  dated  May  6th, 

1907  above  (Items 
14-6-2  to  4)  5.00 

W.  P.  Lay  and  wife  to 
Alabama  Power  Com¬ 
pany,  dated  April  22, 

1912. 

Refers  to  deed  dajted 
June  14,  1907  above. 

Conveys  fractional  in¬ 
terest  in  Fraction  C, 

Sect.  21,  T  22  N,  R  16 
E,  not  theretofore  con¬ 
veyed  (see  Item  14-6-5)  5.00 

J.  A.  Mahan  and  wife 
to  Alabama  Power  Com¬ 
pany,  dated  Nov.  30, 

1912. 

Quit  Claim  deed  coyer- 
ing  fractional  intetrest 
in  Lock  14  reservoir 
land  conveyed  in  item 
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Deed  Pacel 

Marked  Number  Reference 


“A9”  Par.  SI  14-81-1 


“A10”  Par.  81  14-81-2 


4 ‘All”  Par.  214  14-214-1 


i 

“A12”  Par.  214  14-214-2 

Page  421 


I 

I 


Consideration 

Expressed 

Description  in  Deeds 

14-6-4  above.  —  NE% 
of  SW14  and  12  acres 
in  SE y4  of  SW%  of 
Sect.  17,  T.  22  N,  R 
16  E.  28.00 

J.  W.  Patterson  and 
wife  to  Alabama  Power 
Company,  dated  Dec.  30, 

1912. 

Conveys  part  of  west 
abutment  of  Lock  14 
site  —  N*£  of  SE1/^ 
and  SE%  of  SE%  of 
Sect.  20,  nine  acres  in 
SW%  of  swy4  of 
Sect.  21  west  of  river 
NW14  of  NW*4  and 
NE*4  of  NWy4  of 
Sect.  28.  All  in  T  22 
N,  R  16  E.  2,500.00 

J.  A.  Mahan  and  wife 
to  Alabama  Power  Com¬ 
pany,  dated  Nov.  30, 

1912. 

Quit  Claim  deed.  Con¬ 
veys  interest  in  part 
of  west  abutment  to 
Lock  14  site.  Same  as 
Item  14-18-1  above.  10.00 

Alabama  Power  and 
Electric  Company  to 
Alabama  Power  Com¬ 
pany.  Dated  Oct.  16th, 

1913 

Merger  deed  conveying 
flowage  lands  in  Lock 
14  Reservoir.  All  of 
fractional  section  8,  T 
22  N,  R  16  E,  lying 
west  of  river.  5.00 

W.  P  Lay  and  wife  to 
Alabama  Power  and 
Electric  Company,  dated 
June  14,  1911,  conveying 
fractional  sectio  n  8, 
township  22  north,  range 
16  east,  lying  west  of 
the  river,  fractions  B 
and  C  of  section  19, 
township  23  north,  range 
16  east  and  20  acres  in 
the  northeast  quarter, 
section  25,  township  23 
east,  range  15  east.  4,200.00 

Total  10,258.0(7 


I 
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And  thereupon,  the  plaintiff  called  as  h  witness, 

,  422  John  W.  Muir,  who  testified  in  substance  als  follows: 

My  name  is  John  W.  Muir,  my  address  Birming¬ 
ham,  Alabama,  and  my  business  is  accounting.  My  ac¬ 
counting  experience  covers  a  period  somewhat  in  excess  of 
twenty  years  and  includes  railroad  accounting,  public  util¬ 
ities  accounting,  manufacturing  accounting  and  con- 

y  struction  accounting ;  and  also  I  have  had  consider¬ 

able  experience  in  auditing  for  certified  public  ac¬ 
countants.  In  1908  I  was  employed  by  the  Grand  Trunk 
Railway  System,  in  charge  of  its  final  accounts.  At  that 
time  thev  were  installing  the  classification  of  accounts  of 
the  Interstate  Commerce  Commission.  I  wmrked  on  that 

*  for  some  time.  Early  in  the  wrar,  I  was  appoiijted  Chief 
Auditor  of  Taxation  to  the  Dominion  of  Canada,  During 
the  war,  I  handled  the  assessments  under  the  Excise  Prof¬ 
its  Tax.  Following  the  conclusion  of  the  war,  I  was  vice 
president  and  treasurer  of  Blatchford-Davies  &  Co.,  man¬ 
ufacturers  of  footwear,  in  Toronto,  Canada.  In  1923,  I 
was  employed  as  general  auditor  of  the  Alabama  Power 

*  Company,  and  later,  about  the  end  of  1926,  assistant  comp¬ 
troller  of  the  Southeastern  Powder  &  Light  Company.  That 
was  the  holding  company  of  Alabama  Power  Company.  I 
am  now  employed  by  Alabama  Power  Company,  j  The  fixed 
capital  records  department  of  the  Alabama  Power  Com¬ 
pany  was  started  while  I  was  general  auditor,  in  1923.  I 

*  was  responsible  for  the  wmrk  of  that  department  during 
the  three  succeeding  years,  and  more  or  less  have  been 
closely  in  contact  with  it  ever  since.  I  would  say  that  I 
am  reasonably  familiar  with  those  fixed  capital  accounts  of 
Alabama  Power  Company.  They  include  the  cost  records 
of  the  Mitchell  Dam  project  No.  82.  Outlining  generally 

*  the  nature  of  the  records  and  the  method  of  thei:"  prepara¬ 
tion,  the  accounting  records  for  a  project  of  this  nature 
start  with  the  improvement  requisition  or  authority  under 
which  the  capital  expenditure  is  to  be  made.  As  the  money 
is  spent,  it  is  supported  or  evidenced  by  time  sheets,  pay¬ 
rolls,  creditors’  invoices,  distribution  registers;,  ledgers, 

*  deeds,  titles,  books  of  the  contractor,  and  also  ledgers  and 
distribution  analysis  of  the  licensee.  As  to  the  physical 
extent  of  such  records,  there  would  have  to  be  about  ten 
thousand  vouchers  involved  in  the  cost  of  this  project,  which 
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would  probably  require  the  space  of  ten  filing  cabinets, 
four-drawer-section  filing  cabinets.  The  books,  ledgers, 
payroll  books,  wrould  probably  take  up  a  space  of  an  addi¬ 
tional  four-drawer-section  filing  cabinet.  As  the  fixed 
423  capital  records  of  the  Alabama  Power  Company  are 
now^  compiled  they  show  a  fixed  capital  investment  and  sup¬ 
porting  data  of  the  Mitchell  Dam  project  in  the  sum  claimed 
by  the  licensee  in  its  initial  cost  statement.  I  am  familiar 
with  the  text  of  the  orders  of  the  Federal  Power  Commis¬ 
sion  relating  to  this  project  dated  November  7,  1932  and 
December  19,  1932.  The  fixed  capital  accounts  of  Alabama 
Power  Company  are  maintained  in  accordance  with  an  or¬ 
der  of  the  Public  Service  Commission  of  the  State  of  Ala¬ 
bama.  That  Commission  adopted  the  classification  of  ac¬ 
counts  for  electric  utilities,  as  prescribed  by  the  National 
Association  of  Railway  and  Utilities  Commissions.  As  to 
whether  those  fixed  capital  accounts  show  separately  and  in 
detail  the  debits  and  credits  of  the  fixed  capital  accounts  of 
the  Mitchell  Dam  project  classified  in  the  same  manner  as 
the  system  of  accounts  prescribed  by  the  Federal  Power 
Commission,  the  two  systems  are  substantially  the  same. 
The  only  real  difference  would  probably  be  in  the  number 

of  the  accounts.  The  accounts  are  numbered.  One  set  mav 

* 

start  with  101,  and  another  set  may  start  with  301.  So  far 
as  the  substance  of  the  classification  of  accounts  is  con¬ 
cerned,  the  two  systems  are  substantially  the  same.  The 
simple  method  for  compiling  a  separate  set  of  accounts  for 
the  Mitchell  Dam  project,  beginning  with  the  total  debit 
balance  of1  $7,094,913.69,  the  cost  as  found  by  the  Federal 
Power  Commission,  and  supporting  that  cost  by  subsidiary 
ledger  sheets  or  accounts,  substantiating  all  entries  in  the 
control  accounts,  would  be  to  take  some  thirty -five  accounts, 
the  primary  capital  accounts  of  the  Federal  Power  Com¬ 
mission,  and  distribute  the  items  chargeable  to  that  project 
from  those  10,000  vouchers.  That  vrould  probably  take  a 
register  of  five  hundred  pages,  about  thirty-five  columns 
to  the  page.  To  do  that,  eliminating  from  the  fixed  capital 
records  of  Alabama  Powrer  Company  the  items  which  have 
been  disallowed  as  the  cost  of  this  project,  wrould  take,  in 
my  judgment,  the  labor  of  two  men  supervised  by  respon¬ 
sible  accountants,  at  least  a  year.  The  reasonable  cost  of 
that  record  in  my  judgment  would  be  about  five  thousand 
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dollars.  That  record  would  be  substantially,  that  is,  in  large 
part  a  duplication  of  records  which  are  already  maintained 
by  Alabama  Power  Company. 

The  witness  was  not  cross-examined. 

424  Be  it  further  remembered  that  the  foregoing  con¬ 
tains  the  substance  of  all  of  the  evidence  given  on  the 
hearing  in  this  cause,  and  in  order  that  the  same  may  be 
preserved  and  made  of  record,  this  statement  oi|  evidence 
was  duly  stated,  approved  and  signed  in  order  to  be  made  of 
record  in  the  above  entitled  cause,  this  3rd  day  of  January, 
1936. 

By  the  Court : 

JENNINGS  BAILEY, 

Justice . 

The  above  statement  of  evidence  agreed  to. 

OSWALD  RYAN, 

Attorney  for  Defendants. 
H.  C.  KILPATRICK, 
Attorney  for  Plaintiff. 

Endorsed  on  cover :  District  of  Columbia  Supreme  Court, 
No.  6691.  Alabama  Power  Company,  Appellant,  [vs.  Frank 
R.  McNinch  et  al.  Individually,  &c.  United  States  Court  of 
Appeals  for  the  District  of  Columbia.  Filed  Apr.  13,  1936. 
Moncure  Burke,  Clerk,  U.  S.  Government  Printing  Office: 
128883. 
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In  the  United  States  Court  of  Appeals  for  the  District  of 

Columbia. 

.  April  Term,  1936. 
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Alabama  Power  Company,  Appellant, 


vs. 

Frank  R.  McNinch,  Claude  L.  Draper,  Basil  Manly, 
Herbert  J.  Drane  and  Clyde  L.  Seavey,  Individually 
and  as  The  Federal  Power  Commission,  Appellee . 


Stipulation  for  Enlargement  of  the  Record. 

It  is  stipulated  by  counsel  for  the  respective  parties  in 
the  above  entitled  cause  that  the  map  hereto  annexed,  which 
was  inadvertently  omitted  when  the  record  was  prepared, 
is  the  map  which  accompanied  the  opinion  of  the  Commis¬ 
sion,  such  opinion  appearing  at  pages  18-58  of  the  printed 
record,  the  annexed  map  being  plaintiff's  Exhibit  “R” 
which  is  described  in  the  second  paragraph  on  page  346 
of  the  printed  record.  It  is  further  stipulated  that  said 
map  shall  be  made  a  part  of  the  record  in  this  cause. 

Dated  this  the  20th  day  of  August,  1936. 

1  OSWALD  RYAN 

Attorney  for  Appellee 
H  C  KILPATRICK 

Attorney  for  Appellant 
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Federal  Power  Commission, 

Appellees. 


APPEAL  FROM  THE  SUPREME  COURT  j  OF  THE 

DISTRICT  OF  COLUMBIA  I 


BRIEF  FOR  APPELLANT 


STATEMENT  OF  THE  CASE 

This  appeal  is  from  a  final  decree  of  the  Supreme 
Court  of  the  District  of  Columbia  dismissing  appellant's 
bill  of  complaint  on  the  merits. 

Appellant  seeks  in  this  proceeding  to  enjoin  the  en¬ 
forcement  of  an  order  made  by  certain  of  the  defendants 
and  their  predecessors  acting  as  the  Federal  Power  Com¬ 
mission.  The  order  challenged  would  require  appellant 


to  establish  accounts  showing  the  actual  legitimate  origi¬ 
nal  cost  of  a  hydro-electric  project  owned  by  appellant 
to  be  the  sum  determined  by  the  defendant  as  such  cost 
and  would  require  appellant  to  establish  and  maintain 
subsidiary  accounts  and  records  substantiating  all  entries 
making  up  such  total  costs.1  As  incidental  relief  appel¬ 
lant  seeks  to  have  such  order  and  the  opinion  upon  which 
it  is  based  expunged  from  the  record  maintained  by  de¬ 
fendants. 

Appellant.,  Alabama  Power  Company,  is  a  corpora¬ 
tion  organized  under  the  laws  of  Alabama  engaged  in  that 
state  in  business  as  an  electric  public  utility.  Among  its 
generating  plants  is  a  hydro-electric  project  consisting  of 
a  dam  and  power  house  on  the  Coosa  River,  a  navigable 
stream,  such  project  being  known  as  Mitchell  Dam  Proj¬ 
ect  No.  82.  The  project  was  constructed  and  is  operated 
under  a  license  issued  by  the  Federal  Power  Commission 
under  the  provisions  of  the  Federal  Water  Power  Act  (16 
USCA  791-797).  License  was  issued  June  27, 1921 ;  actual 
physical  construction  of  the  project  was  begun  August  1, 
1921  and  the  project  began  commercial  operation  August 
15,  1923  (R.  18).  After  completion  of  the  project,  appel¬ 
lant,  as  required  by  Section  4(a)  of  the  Federal  Water 
Power  Act,  filed  a  verified  initial  cost  statement  showing 
in  detail  the  actual  legitimate  costs  of  the  project,  such 
costs  being  shown  as  $10,646,056.76  (R.  197.)  Represen¬ 
tatives  of  the  Commission  audited  such  statement  and  in 
a  report  recommended  that  certain  items  of  cost  shown 
in  the  statement  be  disallowed  (R.  198).  Appellant  duly 
filed  its  protest  (R.  227).  Thereafter  a  formal  hearing 


VThe  text  of  the  challenged  order,  as  amended,  will  be  found  at  Record  pp. 
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was  held  by  the  Commission  upon  items  as  to  which  no 
agreement  could  be  reached  (Finding  of  Fact  3,  R.  129). 
At  such  hearing  appellant  presented  documentary  evi¬ 
dence  and  oral  testimony  in  support  of  each  itjem  of  cost 
in  dispute.  No  evidence  was  introduced  by  the  Commis¬ 
sion  on  any  item  now  involved.  Thereafter,  in  a  written 
opinion  the  Commission  held  that  certain  items  of  cost 
claimed  by  appellant  were  not  properly  a  part  of  the  actual 
legitimate  cost  of  such  project  and  issued  the  ^rder  com¬ 
plained  of.  The  Commission  disallowed  the  following 
items  of  cost  (Finding  of  Fact  5,  R.  130)  : 

1.  Taxes  _ $  227.45 

2.  Dixie  Construction  Company  fee 183|,540.15 

3.  Electric  energy  used  during 

construction  _  42,128.04 

4.  Fixed  capital  not  classified  by 

prescribed  accounts  _ _ _  3,500, 000. 001 

Appellant’s  application  for  rehearing  was  denied  (Find- 
in g  of  Fact  19,  R.  134).  j 

On  May  31,  1933,  before  the  expiration  of  the  time 
fixed  for  compliance  with  the  order,  the  appellant  filed 
its  bill  in  this  proceeding  (R.  3).  Defendant^’  motion  to 
dismiss  was  overruled  (R.  6)  and  at  the  heating  on  the 
merits  appellant  introduced  portions  of  the  record  of  pro¬ 
ceedings  before  the  Commission.  It  was  stipulated  with 
the  defendants  that  the  portions  so  introduced  consti¬ 
tuted  a  full,  true  and  correct  transcript  of  th^  matters  of 
record  material  to  the  issues  in  this  cause  (R.  140).  Ap¬ 
pellant  also  presented  evidence  by  an  expert  accountant 

1Claimed  as  the  cost  of  lands  and  water  rights  pertaining  to  the  project  (Find¬ 
ing  of  Fact  14,  R.  132) 


that  to  establish  the  accounts  and  records  required  by  the 
challenged  order  of  the  Commission  would  cost  approxi¬ 
mately  $5,000,  and  that  when  completed  the  only  substan¬ 
tial  difference  between  such  accounts  and  those  now 
maintained  by  appellant  would  be  in  the  amounts  shown 
(R.  363). 

Appellant  maintains  that  the  disallowance  by  the 
Commission  of  the  items  of  cost  now  involved  was  based 
in  part  upon  erroneous  conclusions  of  law  and  in  part 
upon  findings  of  fact  by  the  Commission  which  are  en¬ 
tirely  unsupported  by  the  evidence  and  contrary  to  the 
undisputable  character  of  the  evidence,  and  that,  there¬ 
fore,  the  order  requiring  appellant  to  set  up  accounts  re¬ 
flecting  such  erroneous  findings  is  itself  unlawful.1 

For  convenience,  discussion  of  the  details  of  the  er¬ 
roneous  conclusions  of  law  and  arbitrary  findings  of  fact 
will  be  reserved  to  those  portions  of  this  brief  devoted  to 
the  particular  items  of  cost  disallowed. 

*In  the  trial  court,  plaintiff  maintained  that  the  Commission  had  no  jurisdic¬ 
tion  under  the  Federal  Water  Power  Act  to  determine  the  cost  of  the  proj¬ 
ect.  The  Act  has  since  been  amended,  clearly  conferring  such  authority. 
The  question  is,  therefore,  now  moot. 
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STATEMENT  OF  ERRORS  j 
RELIED  UPON1 

1.  The  court  erred  in  holding  that  the  Commission 
had  the  power  to  require  the  amount  found  by  it  as  the 
cost  of  the  plaintiff’s  project  to  be  carried  as  :hat  cost  on 

f  the  latter’s  books  of  account. 

2.  The  Court  erred  in  holding  that  the:  taxes  paid 
on  project  lands  prior  to  1918  were  not  par:  of  the  net 
investment  of  the  plaintiff  in  the  project. 

3.  The  Court  erred  in  holding  that  interest  on 
funds  expended  for  project  purposes  prior  to  1918  were 
not  part  of  the  net  investment  of  the  plaintiff  in  the 
project. 

4.  The  Court  erred  in  holding  that  the  pjoper  charge 
for  electric  energy  delivered  by  the  plaintiff  to  the  con¬ 
tractor  constructing  the  project  was  the  increment  cost 
of  such  electricity  to  the  plaintiff  instead  of  the  total  cost 
of  such  electric  energy. 

5.  The  Court  erred  in  holding  that  no  new  corpo¬ 
ration  was  formed  in  the  consolidation  of  Jul}r  28, 1913. 

6.  The  Court  erred  in  holding  that  the  cost  of  proj¬ 
ect  property  acquired  by  the  corporation  resulting  from 
the  1913  consolidation  was  not  the  value  of  the  securities 
issued  in  the  consolidation  by  the  resulting  corporation  in 
exchange  for  such  project  property. 

7.  The  Court  erred  in  holding  that  the  cost  of  proj¬ 
ect  property  consisting  of  the  dam  site  and  certain  water 

!See  R."i  36-7 


rights  acquired  by  the  plaintiff  in  the  consolidation  of 
July  28,  1913  was  the  cost  of  such  property  to  the  con¬ 
stituent  corporation  originally  acquiring  such  property. 

10.  The  Court  erred  in  holding  that  the  Commis¬ 
sion's  finding  of  investment  in  the  dam  site  and  water 
rights  of  the  project  was  not  invalidated  by  the  Commis¬ 
sion's  disregard  of  costs  incurred  by  plaintiff's  parent  com¬ 
pany  in  the  acquisition  and  development  of  such  property. 

14.  The  Court  erred  in  holding  that  the  finding  of 
the  Commission  that  the  plaintiff's  affiliate,  Dixie  Con¬ 
struction  Company  was  organized  with  a  view  to  obtain¬ 
ing  emoluments  and  profits  not  otherwise  allowable  under 
the  law  was  not  contrary  to  the  undisputable  character  of 
the  evidence  and  without  substantial  support  in  the  evi¬ 
dence  before  the  Commission. 

15.  The  Court  erred  in  holding  that  the  finding  of 
the  Commission  that  the  charge  made  by  the  plaintiff  for 
electric  energy  furnished  to  the  project  would  result  in 
duplicating  charges  for  such  energy  upon  the  public  was 
not  contrary  to  the  indisputable  character  of  the  evidence 
and  without  support  in  the  evidence  before  the  Commis¬ 
sion. 


17.  The  Court  erred  in  refusing  to  grant  the  per¬ 
manent  injunction  prayed  for  in  the  bill  of  complaint. 

18.  The  Court  erred  in  dismissing  plaintiff's  bill  of 
complaint. 
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POINTS  OF  LAW  AND  FACT  TO  BE  DISCUSSED 
AND  SUPPORTING  AUTHORITIES1 

TAXES  PAID  ON  PROJECT  LANDS  ARE  PROP¬ 
ERLY  PART  OF  THE  NET  INVESTMENT  IN  THE 

PROJECT 

Kansas  City  Southern  Railway  Co.,  75  I.  C.  C.  Val. 
Rep.  223. 

INTEREST  ON  FUNDS  EXPENDED  FOR  PROJ¬ 
ECT  PURPOSES  IS  PROPERLY  PART  OF  THE  NET 
INVESTMENT  IN  THE  PROJECT 

Kansas  City  Southern  Railway  Co.,  75  I.  C.  C.  Val. 
Rep.  223. 

THE  PROPER  CHARGE  FOR  ELECTRIC  ENERGY 
DELIVERED  TO  THE  CONTRACTOR  CONSTRUCT¬ 
ING  THE  PROJECT  IS  THE  TOTAL  COST  OF  SUCH 
ENERGY  RATHER  THAN  THE  INCREMENT 

COST  THEREOF 

Re  Alabama  Power  Company,  P.U.R.  1928E,  383; 
Penn.  R.  R.  Co.  v.  Towers,  et  al.,  P.U.R.  1915D,  398 
(Md.  Sup.  Ct.) ; 

In  Re  Newton  Gas  &  Elec.  Co.,  P.U.R.  1916A,  514 
(N.  J);  . 

Murchie  v.  Saint  Croix  Gaslight  Co.,  P.U.R.  1917D, 
202  (Me.); 

Darnell  v.  Edwards,  244  U.  S.  564  (61  L.  ed.  1317). 

References  to  pages  of  the  record,  being  very  numerous,  hav^  been  included 
in  the  detailed  discussion  of  each  point. 


A  REASONABLE  FEE  PAID  TO  AN  AFFILIATED 
CORPORATION  FOR  THE  CONSTRUCTION  OF  A 
LICENSED  PROJECT  IS  PROPERLY  PART  OF 

THE  PROJECT  COST 

Dayton  P.  &  L.  Co.  v.  Commission ,  292  U.  S.  290 
(78  L.  ed.  1267) ; 

Columbus  Gas  &  Fuel  Co.  v.  Commission ,  292  U.  S. 
398  (78  L.  ed.  1327) ; 

Smith  v.  Illinois  Bell  Telephone  Co .,  282  U.  S.  133 
(75  L.  ed.  255)  ; 

Illinois  Bell  Telephone  Co.  v.  Gilbert ,  3  Fed.  Sup.  595; 
Lindheimer  v.  Illinois  Bell  Telephone  Co.,  292  U.  S. 
151  (78  L.  ed.  1182) ; 

City  of  San  Diego  v.  San  Diego  G.  &  E.  Co.,  7  P.U.R. 
(NS)  443  (Cal.); 

Re  Calif or nia-Oregon  Power  Co.,  8  P.U.R.  (NS) 
412  (Ore.); 

Re  Wisconsin  Fuel  &  Light  Co..  P.U.R.  1927E,  212 
(Wise.); 

Missouri  Ex  Rel.  Southwestern  Bell  Tel.  Co.  v.  Public 
Service  Comm.,  262  U.  S.  276  (67  L.  ed.  981) ; 
Interstate  Commerce  Commission  v.  L.  &  N.  R.  R.  Co., 
227  U.  S.  88  (57  L.  ed.  431). 


THE  COST  OF  PROPERTY  ACQUIRED  A  COR¬ 
PORATION  IN  A  CONSOLIDATION!  IS  THE 
VALUE  OF  THE  SECURITIES  ISSUER}  BY  THE 
CONSOLIDATED  CORPORATION  FOR  SUCH 

PROPERTY  { 

Pittsburgh ,  C.  C.  &  St.  L.  Ry.  Co.,  24  I.C.C.  Rep. 

(Val.)l;. 

Re  Pennsylvania  Railroad,  22  I.  C.  C.  Rep.  1 ; 

Re  Passaic  Consolidated  Water  Co.,  P.U.R.  1926B, 
193  (N.J);. 

Atlanta,  B.  &  C.  R.  Co.  v.  U.  S.,  37  Fed.  |(2d)  401; 
Atlantic  and  Gulf  Railroad  Co.  v.  Georgia,  98  U.  S. 
3  5  9  (25  L.  ed.  185)  ; 

Kansas  City,  Memphis  &  Birmingham  Railroad  Co.  v. 

Stiles,  242  U.  S.  Ill  (61  L.  ed.  176) ; 

Yazoo  &  M.  V.  R.  Co.  v.  Adams,  180  Uj  S.  1  (45  L. 
ed.  395)  ; 

Jackson  v.  Ariton  Banking  Co.,  214  Ala.  483  (108 
So.  359)  ; 

Alabama  T.  &  N.  Ry.  et  al.  v.  Tolman,  200  Ala.  449 
(76  So.  381) ; 

Alabama  City  G.  &  A.  Ry.  Co.  v.  Kyle,  202  Ala.  552 
(81  So.  54); 

Forsyth  v.  Alabama  City,  G.  &  A.  Ry  Co.,  207  Ala. 
488  (93  So.  401); 

Monongahela  Nazngation  Co.  v.  Unitea  States,  148 
U.  S.  312  (37  L.  ed.  463) ; 

Ford  v.  Little  Falls  Fibre  Co.,  280  U.  S.  369  (74  L. 
ed.  483) ; 

Shwab  v.  Doyle,  258  U.  S.  529  (66  L.  edi^747) : 

Cooley  s  Constitutional  Limitations ,  8th  Ed.  745; 
Ettorv.  Tacoma,  228  U.  S.  148  (57  L.  ejd.  773) ; 

St.  Joseph  Stock  Yards  Company  v.  United  States,  80 
L.  ed.  (Adv.)  679 : 

Northern  Pacific  R.  Co.  v.  Department  of  Public 
Works,  268  U.  S.  39  (69  L.  ed.  8?6) ; 

Interstate  Commerce  Commission  v.  L.  6f  N.  R.  R.  Co., 

227  U.  S.  88  (57  L.  ed.  431). 
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ARGUMENT 
Preliminary  Statement 

To  present  the  salient  points  in  the  case  as  briefly 
as  possible,  we  have  included  in  this  argument  discussion 
and  quotation  of  but  a  few  authorities  on  each  of  the  ques¬ 
tions  involved.  Additional  authorities  have  been  included 
in  the  appendix  and  references  thereto  will  be  found  in 
the  text  of  this  argument. 

The  defendants,  in  the  trial  court,  challenged  the 
jurisdiction  of  the  court  to  entertain  the  bill  and  to  grant 
relief  sought.  As  these  contentions  may  be  renewed  in 
this  court,  we  have  included  in  the  appendix  to  this  brief 
discussion  of  such  contentions  urged  by  the  defendants. 
Reference  to  such  discussion  will  be  found  in  the  index  to 
this  brief. 

Net  investment  is  defined  in  part  by  the  Federal 
Water  Power  Act  as  follows: 

“  ‘Net  Investment'  in  a  project  means  the  actual 
legitimate  original  cost  thereof  as  defined  and  interpreted 
in  the  ^classification  of  investment  in  road  and  equip¬ 
ment  of  steam  roads,  issue  of  1914,  Interstate  Commerce 
Commission/  .  .  .  The  term  "cost'  shall  include,  in  so  far 
as  applicable,  the  elements  thereof  prescribed  in  said 
classification,  but  shall  not  include  expenditures  from 
funds  obtained  through  donations  by  States,  municipal¬ 
ities,  individuals,  or  others,  and  said  classification  of 
investment  of  the  Interstate  Commerce  Commission  shall 
in  so  far  as  applicable  be  published  and  promulgated  as 
a  part  of  the  rules  and  regulations  of  the  commission.” 
(16  USC A,  796)1 

iNet  investment  under  Section  14  of  the  Federal  Water  Power  Act  (16  USCA 
807)  is  the  measure  of  the  compensation  payable  to  a  licensee  for  recapture 
of  the  licensed  project  by  the  United  States  upon  the  expiration  of  the 
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TAXES  PAID  ON  PROJECT  LANDS  AIRE  PROP¬ 
ERLY  PART  OF  THE  NET  INVESTMENT  IN  THE 

PROJECT 

✓ 

There  is  no  dispute  that  the  taxes  paid  by  the  licensee 
were  actually  paid  to  the  State  of  Alabama  on  project 
lands  (R.  233).  There  is  no  finding  or  evidence  that  the 
payment  of  such  taxes  was  unreasonable.  'pT he  amount 
disallowed  ($227.45)  is  small,  the  principle  is  obviously  of 
great  importance.  The  expenditures  have  beeh  disallowed 
as  cost  by  the  Commission  solely  on  the  ground  that  they 
were  incurred  prior  to  July  1,  1918,  that  being  the  begin¬ 
ning  of  a  period  fixed  by  the  Commission  which,  abstract¬ 
ly  considered,  would  be  reasonably  necessary  for  acqui¬ 
sition  of  necessary  properties,  investigation  and  construc¬ 
tion  of  the  project.  We  say  “abstractly”  considered,  be¬ 
cause  the  Commission  did  not  intimate  that  this  particu¬ 
lar  project  under  all  the  circumstances  shoiild  or  could 
have  been  acquired  and  constructed  in  the  period  fixed. 

It  is  common  knowledge  that  hydro-electric  development 
on  navigable  streams  wras  at  a  standstill  from  the  year 
1912  until  the  passage  of  the  Federal  Water  Power  Act 
because  of  lack  of  legislation  authorizing  such  develop¬ 
ment.  The  Federal  Power  Commission  itsdlf  in  its  first 
annual  report  noted  that  this  very  project  had  been  de¬ 
layed  ten  years  for  lack  of  such  authorization.1  The  pro¬ 
priety  of  the  disallowance  of  this  item  of  cost,  therefore, 
depends  upon  whether  the  Commission  has  authority  to 

license,  and  is  also  under  Section  10  (d)  of  the  Act  the  basis  for  determin¬ 
ing  a  reasonable  rate  of  return  to  the  licensee.  That  section  provides  that 
amortization  reserves  shall  be  set  up  from  any  excess  return,  the  reserves  in 
turn  being  used  to  reduce  the  net  investment. 

1Infra  p.  57. 


disallow  actual  reasonable  costs  because  they  were  in¬ 
curred  before  the  beginning  of  a  period  so  fixed  by  the 
Commission.  The  question  so  presented  is  solely  one  of 
law.  It  vras  not  discussed  by  the  trial  court  in  its  opinion. 

Not  only  is  this  holding  of  the  Commission  not  author¬ 
ized  by  the  Federal  Water  Power  Act;  it  is  contrary  to  the 
Act’s  express  provisions.  As  will  appear  from  the  definition 
of  net  investment  quoted  above  (p.  4),  the  Interstate  Com¬ 
merce  Commission’s  interpretation  of  cost  is  controlling  in 
the  determination  of  cost  under  the  Federal  Water  Power 
Act.  The  Interstate  Commerce  Commission  makes  no  such 
restriction  upon  the  allowance  of  taxes  as  that  attempted  by 
the  Federal  Power  Commission,  but  on  the  contrary,  allows  as 
cost  taxes  paid  on  property  from  the  time  of  its  acquisition 
until  it  goes  into  service.  In  Kansas  City  Southern  Railway 
Co.,  75  I.  C.  C.  Val.  Rep.  223,  231,  the  Commission  said: 

“Account  No.  75,  taxes. — The  bureau  shows 

$9,785.62  in  the  investment  cost  as  taxes  paid  during 

construction,  whereas  the  carrier  claims  that  it  actually 

paid  $167,279.16,  which  accrued  to  November  1,  1897, 

and  asks  that  this  amount  be  included.  As  stated  in  our 

discussion  of  interest  during  construction,  the  property 

of  the  carrier  was  constructed  bv  sections,  some  of  which 

* 

were  opened  for  operations  before  November,  1897.  The 
amount  of  taxes  claimed  by  the  carrier  is  the  aggregate 
of  taxes  paid  upon  the  different  sections  up  to  the  time 
each  section  was  put  into  operation.  The  investment 
cost  should  include  taxes  which  accrued  during  the  period 
prior  to  the  beginning  of  operations  and  the  valuations 
will  be  corrected  accordingly.” 

In  the  Commissions’  opinion  (R.  36)  reference  is 
made  to  the  limitation  of  three  years  on  the  priority  se¬ 
cured  by  a  preliminary  permit  (16  USCA  798).  The  ob¬ 
vious  purpose  of  such  limitation  is  to  prevent  delay  of 
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actual  construction  by  dilatory  licensees  ana  does  not  pur¬ 
port  to  have  any  bearing  whatever  upon  allowance  of 
costs. 

The  argument  was  made  by  the  defendants  in  the 
trial  court  that  Section  14  of  the  Federal  Water  Power 
Act  (16  USCA  807)  prohibited  the  allowance  of  the  taxes 
claimed  by  the  licensee  because  the  section  provides  that 
upon  recapture,  the  values  allowed  for  land$  shall  not  ex¬ 
ceed  the  reasonable  cost  of  such  lands  at  tljie  time  of  ac¬ 
quisition  by  the  licensee.  This  argument  i£  answered  in 
the  opinion  of  the  Commission  itself  where  it  is  pointed 
out  that  costs  such  as  interest  on  expenditures  for  land 
and  taxes  are  allowed,  not  as  a  part  of  the  cost  of  such 
lands,  but  as  necessary  and  inevitable  costs  “withhold¬ 
ing  funds  invested  in  the  construction  of  the  project  from 
productive  use  until  it  can  be  placed  in  commercial  oper¬ 
ation”  (R.  36-37). 

The  arbitrary  nature  of  the  Commission’s  disallow¬ 
ance  of  this  item  of  cost  is  well  illustrated  by  the  fact  that 
the  Commission  has  taken  considerations  fof  deeds  deliv¬ 
ered  as  early  as  1907  to  be  the  cost  of  lards  (R.  360). 
Why  early  expenditures  of  one  class  should  be  allowed 
while  those  of  another  are  not,  is  not  indicated,  except 
that  it  is  apparent  that  by  such  rulings  thej  Commission 
has  not  only  deprived  the  licensee  of  the  enhancement  of 
value  of  properties  acquired  at  such  an  early  date,  but  has 
also  disallowed  the  expenditures  necessary  to  protect 
those  properties,  thus  allowing  the  licensee  neither  value 
nor  cost. 

The  Federal  Water  Power  Act  generally  substitutes 
the  cost  of  property  as  distinguished  from  its  value  as  the 
basis  for  determining  a  fair  return  to  its  owner  for  its  use 


in  public  service  and  as  the  basis  for  compensation  to  the 
owner  upon  its  taking  by  governmental  authority.  The 
Act,  however,  does  purport  to  allow  to  the  owner  his  total 
investment  in  the  property,  provided  such  investment  is 
actual  and  legitimate.  There  is  no  question  but  that  the 
cost  here  involved  is  both  actual  and  legitimate  and  its 
purported  disallowance  is  necessarily  unauthorized  and 
arbitrary. 
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INTEREST  ON  FUNDS  EXPENDED  FjOR  PROJ¬ 
ECT  PURPOSES  IS  PROPERLY  PAR^  OF  THE 
NET  INVESTMENT  IN  THE  PROJECT 

The  Commission  disallowed  interest  on  funds  ex¬ 
pended  for  project  purposes  prior  to  1918  f<[)r  the  same 
reasons  advanced  for  disallowing  taxes  paic.  on  project 
property  prior  to  1918  (R.  36-37).  Such  disallowance 
was  improper  for  the  same  reasons  set  out  in  the  imme¬ 
diately  preceding  discussion  of  such  taxes. 
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THE  PROPER  CHARGE  FOR  ELECTRIC  ENERGY 
DELIVERED  TO  THE  CONTRACTOR  CON¬ 
STRUCTING  THE  PROJECT  IS  THE  TOTAL  COST 
OF  SUCH  ENERGY  RATHER  THAN  THE  INCRE- 

!  MENT  COST  THEREOF 

Electric  energy  for  the  construction  of  the  project 
was  furnished  by  Alabama  Power  Company  to  Dixie  Con¬ 
struction  Company,  a  corporation,  constructing  the  proj¬ 
ect  under  a  cost-plus  contract  with  Alabama  Power  Com¬ 
pany  (R.  95,  finding  of  fact  13,  R.  132).  Such  energy  was 
sold  to,  and  paid  for  by  the  contractor  at  the  regular  rate 
prescribed  for  such  service  by  the  Alabama  Public  Serv¬ 
ice  Commission.  The  amount  so  paid  and  claimed  w^as 
$72,782.92  (R.  132). 

It  was  stipulated  by  counsel  and  ratified  by  the  Com¬ 
mission  that  the  amount  claimed  for  such  electric  energy 
was  “the  total  cost  to  the  licensee  of  furnishing  the  above 
amount  of  power  to  said  project,  including  the  proper  pro¬ 
portionate  allocations  for  taxes,  depreciation  and  interest 
on  investment  as  nearly  as  the  same  may  practically  be 
determined  .  .  .”  (R.  233-238).  It  was  further  stipulated 
that  the  increment  or  out-of-pocket  cost  to  the  licensee 
for  furnishing  such  energy  was  $30,660.88  (R.  233).  The 
Commission  allowed  the  latter  sum  and  disallowed  the 
balance  of  the  claim  (R.  35). 

The  disallowance  of  this  item  of  cost  involves  a  dis¬ 
regard  of  the  corporate  entities  of  Alabama  Power  Com¬ 
pany  and  Dixie  Construction  Company  and  the  contract 
under  which  the  latter  company  constructed  the  project. 
The  impropriety  of  such  disregard  is  discussed  under  the 
next  heading  of  this  brief  relating  to  disallowance  of  the 
fee  paid  by  Alabama  Power  Company  to  Dixie  Construe- 
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tion  Company.  For  this  reason  alone  the  disallowance  of 
the  cost  claimed  for  electric  energy  was  erron 


leous. 


aside  from 


Disallowance  of  this  item  was  erroneous 
the  disregard  of  the  corporate  entities  involved.  The 
question  presented  is  solely  one  of  law,  whether  the  prop¬ 
er  charge  for  such  energy  was  the  total  cost 
the  increment  cost  only.  This  question  was  n<j)t  discussed 
by  the  trial  court  in  its  opinion. 


If  the  principle  of  allowing  increment  cosjt  only  were 
sound,  there  would  appear  to  be  no  reason  why  such  prin¬ 
ciple  should  not  be  extended  to  other  costs.  Application 
of  the  principle  would  require  a  determination  bf  all  funds, 
equipment  and  personnel  at  the  disposal  of  aj  licensee  at 
the  time  construction  was  begun  and  then  a  determination 
of  the  additional  cost  incurred  by  the  licensee  over  and 
above  those  which  would  have  been  incurred  in  the  ordi- 
narv  conduct  of  its  business  had  the  construction  not  been 


cost  as  the 
a  manifest 


undertaken.  To  denominate  such  additional 
net  investment  in  a  project  would  be,  of  course 
absurdity.  The  Commission  in  the  determination  of  net 
investment  in  this  project  attempted  no  such  tnethod,  ex¬ 
cept  as  to  this  one  particular  item. 

Since  its  decision  in  this  case  the  Commission  has  evi¬ 
dently  abandoned  the  principle  of  allowing  increment  costs 
only  for  electric  energy  used  in  construction.  |n  the  Com¬ 
mission’s  opinion  No.  12,  Re  Portland  General  Electric  Com¬ 
pany,  Licensee  (Annual  Report,  Federal  Power  Pommission, 
1934,  p.  227)  the  Commission  discussing  the  allowable  cost 
for  such  energy  said : 


“Evidence  was  introduced  showing  the 
of  power  to  the  licensee  in  the  transmission 
be  0.703  cents  per  kilowatt-hour  for  the  year 


average  cost 


network  to 
1930.  This 
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cost  was  arrived  at  by  taking  the  investment  in  the  sys¬ 
tem  generating  plants  and  main  transmission  line  and 
other  appurtenances,  determining  the  cost  of  carrying 
that  investment,  determining  the  taxes,  depreciation,  op¬ 
eration,  and  maintenance  charges.  Allowance  was  made 
for  line  loss  and  the  unit  cost  above  set  out  was  computed 
on  the  estimated  remaining  units. 

“Without  going  into  the  details  of  the  difficulties 
of  determining  increment  costs  of  the  energy  used  in 
construction,  we  take  a  somewhat  broader  view  in  this 
case  than  might  be  justifiable  where  the  facts  are  more 
obscure,  'and  accept  0.703  cents  per  kilowatt-hour  as  a 
reasonable  cost  to  the  licensee  of  the  energy  here  under 
discussion.  .  .  /’  p.  241 

As  a  reason  for  its  disallowance  of  this  item,  the 
Commission  stated  that  rates  fixed  for  charges  by  Ala¬ 
bama  Power  Company  made  due  allowance  for  the  sys¬ 
tem  overhead  and,  therefore,  the  allowance  of  the  sum 
claimed  by  the  licensee  would  result  in  duplicating  “this 
burden  upori  the  public'  (R.  35).  Such  a  finding  is,  of 
course,  directly  contrary  to  the  stipulation  ratified  by  the 
Commission.  If  the  amount  claimed  represented  only  a 
proportionate  part  of  the  total  cost  of  Alabama  Power 
Company  a3  was  stipulated,  the  allowance  of  such  claim 
could  not  result  in  a  duplication  of  that  cost. 

Moreover,  the  assumption  that  the  rates  charged  by  Ala¬ 
bama  Power  Company  for  service  to  other  customers  afforded 
it  a  return  of  the  costs  of  serving  this  project  is  not  supported 
by  one  iota  of  evidence.  If  any  presumption  is  to  be  indulged 
it  would  be  that  the  return  of  Alabama  Power  Company  from 
all  its  customers,  including  Dixie  Construction  Company, 
afforded  it  a  return  on  its  investment.  There  is  certainly  no 
basis  for  assuming  that  Alabama  Public  Service  Commission 
excluded  the  energy  sold  to  this  project  in  determining  whether 
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the  rates  fixed  by  it  afforded  the  company  a  j  fair  return. 
It  is  universally  recognized  by  courts  and  comrjaissions  that 
valuation  and  rate  making  must  take  into  accopnt  not  only 
conditions  at  the  moment  of  valuation,  but  pastj  history  and 
probable  future  development.  All  rates  are  designed  not 
necessarily  to  give  a  fair  return  at  a  given  momefit,  but  a  fair 
average  return  over  a  period  of  years.  Promotional  rates  are 
often  put  into  effect  to  encourage  a  greater  use  of  electricity 
and  thus  in  the  future  reimburse  the  utility  for  losses  imme¬ 
diately  incurred.  This  principle  of  rate  making  is  followed  by 
the  Alabama  Public  Service  Commission.  Re  Alabama  Pow¬ 
er  Company ,  P.U.R.  1928E,  383.  Other  examples  of  appli¬ 
cation  of  these  principles  will  be  found  in  the  following  cases : 


Penn.  R.  R.  Co.  v.  Towers ,  et  al .,  P.U.R.!  1915D,  398- 
414  ( Md.  Sup.  Ct. ) ; 

In  Re  Newton  Gas  &  Elec.  Co.,  P.U.R  1916 A,  514 

(N.J.):. 

Mur  cine  v.  Saint  Croix  Gaslight  Co.,  P.U.R.  1917D, 
202  (Me.) ; 

Darnell  v.  Edwards,  244  U.  S.  564,  569  (61  L.  ed. 
1317,  1321). 
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A  REASONABLE  FEE  PAID  TO  AN  AFFILIATED 
CORPORATION  FOR  THE  CONSTRUCTION  OF  A 
LICENSED  PROJECT  IS  PROPERLY  PART  OF 

THE  PROJECT  COST 

The  Mitchell  Dam  project  was  constructed  under  a 
cost-plus  contract  (R.  95)  with  Alabama  Power  Com¬ 
pany,  by  Dixie  Construction  Company,  a  corporation  or¬ 
ganized  under  the  laws  of  the  State  of  Delaware.  Dixie 
Construction1  Company  was  affiliated  with  the  Power 
Company,  the  stock  of  the  construction  company  being 
owned  by  the  Power  Company  until  January  1,  1922,  and 
thereafter  by  an  affiliated  corporation.  The  principal  of¬ 
ficers  and  directors  of  the  construction  company  were  also 
officers  and  employees  of  Alabama  Power  Company.  As 
provided  by  the  cost-plus  contract  the  Power  Company 
paid  to  the  construction  company  a  fee  of  three  per  cent, 
on  the  direct  and  overhead  costs  expended  by  the  con¬ 
struction  company  on  the  project.  This  fee  totaled  $183,- 
540.15  (Findings  of  Fact  9-12  inclusive,  R.  131).  The 
whole  of  this  fee  was  disallowed  by  the  Commission  as  a 
cost  of  the  project  (R.  33-34). 

There  is  no  dispute  as  to  the  reasonableness  of  the 
amount  of  the  fee,  the  evidence  being  that  such  fee  is  con¬ 
siderably  less  than  that  paid  to  contractors  generally  (R. 
246-252).  There  is  no  question  as  to  the  necessity  for  a 
cost-plus  contract  under  the  circumstances  (R.  249-251). 
The  evidence  is  undisputed  that  the  project  was  efficiently 
and  economically  constructed  (R.  252-255). 

Dixie  Construction  Company  was  organized  as  a  sep¬ 
arate  corporation  in  1917,  long  before  the  passage  of  the 
Federal  Water  Power  Act,  functioned  as  a  separate  and 
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distinct  corporation  and  did  construction  work  in  the 
southeastern  part  of  the  United  States,  not  only  for  Ala¬ 
bama  Power  Company,  but  for  outside  clients  including 
the  United  States  Government  (R.  200,  243-4,  246). 

It  is  apparent  from  reading  the  Commission's  opinion 
(R.  33-34)  and  the  concurring  opinions  of  Commissioner 
Smith  and  Commissioner  McNinch  (R.  42-54)  that  the 
fundamental  question  involved  is  one  of  law.  The  Com¬ 
mission  takes  the  position  that  the  underlying  policy  of 
the  Federal  Water  Power  Act  prohibits  the  allowance  of 
a  fee  or  profit  paid  to  an  affiliated  corporation  as  part  of 
the  cost  of  a  licensed  project.  Our  position  is  that  in  the 
final  analysis  the  stockholders  of  the  parent  company  of 
both  the  Power  Company  and  Dixie  Construction  Com¬ 
pany  furnished  the  funds,  equipment  and  tl^e  personnel 
for  the  construction  of  the  project.  They  tdok  the  risk, 
performed  the  public  service  and  there  is  no  policy  under¬ 
lying  the  Federal  Water  Power  Act  or  other  statute  which 
requires  that  they  be  denied  the  reasonable  return  repre¬ 
sented  bv  this  fee. 

mf 

We  take  no  issue  with  the  Commission  pn  the  prin¬ 
ciple  that  separate  corporate  entities  may  be  disregarded 
to  prevent  illegal  action,  evasion  of  obligations  or  viola¬ 
tion  of  an  accepted  public  policy.  The  question  here  is 
whether  any  accepted  public  policy  w’ould  be  violated  by 
according  the  ordinary  legal  effect  to  the  transactions  be¬ 
tween  these  affiliated  corporations. 

Directly  analogous  situations  are  presented  in  rate 
cases  where  payments  made  to  an  affiliated  corporation, 
either  for  goods  or  services,  are  claimed  as  operating  ex¬ 
penses.  The  principles  governing  such  transactions  have 
been  fully  defined  by  decisions  of  the  Supreme  Court  of 
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the  United  States.  It  has  been  established  that  contracts 
between  affiliated  companies  do  not  foreclose  the  regula¬ 
tory  body;  that  their  reasonableness  should  be  closely 
scrutinized;  that  the  burden  is  upon  the  utility  to  estab¬ 
lish  the  reasonableness  of  the  contract  payments  and  that 
to  do  so  it  must  show  that  such  payments  bear  a  reason¬ 
able  relation  to  the  cost  of  the  goods  or  services  rendered 
by  the  affiliated  company.  However,  the  same  decisions 
also  establish  the  principle  that  in  such  cases  the  business 
of  the  utility  shall  be  considered  separate  from  that  of 
its  affiliated  corporation  and  that  the  affiliated  corpora¬ 
tion  is  entitled  to  a  fair  return  for  the  service  rendered. 

The  latest  case  in  the  Supreme  Court  is  that  of  Dayton 
P.  &  L.  Co.  v.  Commission ,  292  U.  S.  290  (78  L.  ed.  1267), 
in  which  was  involved  the  reasonableness  of  the  price  paid  for 
gas  delivered  to  a  utility  by  an  affiliated  corporation.  The 
burden  of  proof  on  the  buyer  was  thus  defined : 

“Even  so,  the  burden  of  proof  was  on  the  buyer  of 
the  gas  to  show  that  in  these  transactions  with  the  af¬ 
filiated  seller  the  price  was  no  higher  than  would  fairly 
be  payable  in  a  regulated  business  by  a  buyer  unrelated 
to  the  seller  and  dealing  at  arm’s  length.  ...”  p.  308 

Obviously  the  court  considered  that  a  price  which  in¬ 
cluded  a  fair  return  or  reasonable  profit  would  be  allowable. 

See  also  Columbus  Gas  &  Fuel  Co.  v.  Commission ,  292 
U.  S.  398  (78  L.  ed.  1327). 

In  Smith  v.  Illinois  Bell  Telephone  Co.,  282  U.  S.  133 
(75  L.  ed.  255),  in  which  payments  by  the  Illinois  Company 
to  the  American  Telephone  &  Telegraph  Company  and  to 
.Western  Electric  Company  were  questioned  as  operating  ex¬ 
penses  of  the  Illinois  Company,  the  court  discussing  the  effect 
of  the  close  affiliation  of  the  companies  said : 
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.  .  While  the  Illinois  Company  is  a  |  distinct  cor¬ 
porate  organization,  it  has  the  advantage  of  being  a 
component  part  of  a  large  system  to  which  the  benefits 
of  its  operations  accrue.  Through  this  relation  the 
Illinois  Company  obtains  the  co-operation  of  the  manu¬ 
facturing,  research,  engineering  and  financing  depart¬ 
ment  of  the  American  Company.  This  does  not  alter 
the  fact  that  the  Illinois  business  is  to  be  treated  as  a 
segregated  enterprise.  .  .”  p.  264 

It  is  evident  from  the  court's  opinion  that  it  was  consid¬ 
ered  proper  that  the  payments  to  Western  E'ectric  Com¬ 
pany  for  equipment  should  include  a  reasonable  profit.  It 
had  been  shown  in  the  court  below  that  the  pet  profits  of 
the  Western  Electric  Company  had  seldom  b^en  in  excess 
of  seven  per  cent.  The  court  said: 

“That  fact  has  evidentiary  value  but  the  finding 
does  not  go  far  enough." 

The  court  pointed  out  that  the  finding  did  not  go  far 
enough  because  the  Western  Electric  Company  was  engaged 
in  other  large  operations  and  such  operations  may  have  af¬ 
fected  the  net  earnings.  The  court  reversed  the  case  for 
further  findings  and  in  the  district  court  the  case  became 
Illinois  Bell  Telephone  Co.  v.  Gilbert ,  3  Fed.  Sup.  595.  The 
district  court  made  the  findings  required  by  the  Supreme 
Court,  determined  and  allowed  the  profits  made  by  the  West¬ 
ern  Electric  Company  on  the  business  done  with  its  affiliate 
utility  (See  opinion,  p.  598).  The  profits  so  allowed  to  the 
affiliated  company  by  the  district  court  were  greater  than  the 
three  per  cent,  here  claimed.  On  appeal  the  decree  for  the 
plaintiff  was  reversed  on  grounds  having  no  connection  with 
such  finding.  Lindheimer  v.  Illinois  Bell  Telephone  Co.,  292 
U.  S.  151  (78  L.  ed.  1182). 
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Public  service  commissions  have  recognized  that  the  deci¬ 
sions  of  the  Supreme  Court  allow  a  reasonable  return  to 
affiliates  of  public  utility  corporations  for  services  rendered. 
A  good  discussion  of  the  principles  involved  will  be  found  in 
City  of  San  Diego  v.  San  Diego  G.  &  E.  Co.,  7  P.U.R.  (NS) 
443,  458  (Cal.).  See  also  Re  Calif ornia-Oreg on  Power  Co., 
8  P.U.R.  (NS)  412  (Ore.) ;  Re  Wisconsin  Fuel  &  Light  Co., 
P.U.R.  1927E,  212  (Wise.).1 

The  Federal  Power  Commission  bolstered  its  disallow¬ 
ance  of  the  fee  paid  to  Dixie  Construction  Company  with  a 
recital  or  finding  that  the  construction  company  was  main¬ 
tained  by  Alabama  Power  Company  during  the  construction 
of  this  and  other  public  utility  projects  with  a  view  to  ob¬ 
taining  emoluments  and  profits  not  otherwise  allowable  under 
the  law,  and  that  no  sufficient  reason  was  shown  for  the 
maintenance  of  Dixie  Construction  Company  as  a  separate 
corporation  (R.  34).  These  findings  or  recitals  by  the  Com¬ 
mission  are  contrary  to  the  undisputed  evidence.  The  testi¬ 
mony  of  Mr.  O.  G.  Thurlow,  Vice  President  of  Dixie  Con¬ 
struction  Company  and  a  nationally  known  engineer,  was  a 
part  of  the  record  before  the  Commission  (R.  239-285). 
Mr.  Thurlow1  testified  that  he  had  been  in  close  contact  with 
the  development  of  Alabama  Power  Company  and  its  affili¬ 
ated  corporations  since  1912.  He  testified  that  the  policy  of 
having  large  construction  work  done  by  an  independent  cor¬ 
poration,  rather  than  by  a  construction  division  of  the  utility, 
had  been  the  subject  of  consideration  and  discussion  from  the 
time  development  began,  and  that  he  had  made  a  study  of  the 
question  over  a  period  of  years  (R.  243-244) ;  that  prior  to 
the  organization  of  Dixie  Construction  Company,  Alabama 
Power  Company  had  had  experience  both  with  independent 
contractors  and  in  doing  construction  work  with  its  own 


1For  additional  authorities  see  infra  p.  59. 
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finances  and  personnel;  that  both  these  methods  were  found 
unsatisfactory  (R.  244-246).  Mr.  Thurlow  detailed  the  prac¬ 
tical  considerations  which  militated  against  Alabama  Power 
Company  carrying  on  its  enormous  plan  of  devejopment  by  a 
construction  department  within  its  own  organization.  Sum¬ 
marized,  the  effect  of  his  testimony  was  that  "he  problems 
arising  in  construction  of  large  projects  differ  so  inherently 
from  those  of  operation  of  a  utility  that  construction  by  a 
separate  corporation  rather  than  a  department  df  the  operat¬ 
ing  utility  promotes  efficiency  in  management,  financing,  ac¬ 
counting,  handling  of  personnel  and  completion  of  the  con¬ 
struction  itself  (See  particularly  R.  246-248).  Without  pre¬ 
senting  any  evidence  or  reason,  the  Commission,  in  effect, 
characterized  this  testimony  as  “contrary  to  common  knowl¬ 
edge”  (R.  34).  In  effect,  the  holding  of  the  Commission  is 
that  not  only  was  the  separate  incorporation  of  Dixie  Con¬ 
struction  Company  not  justified,  but  that  such  incorporation 
was  an  abuse  of  managerial  discretion  for,  of  course,  regula¬ 
tory  bodies  do  not  have  the  power  of  management  incident  to 
ownership,  nor  can  they  control  the  discretion  of  management 
in  the  absence  of  abuse.  Missouri  Ex  Rel.  Southwestern  Bell 
Tel.  Co.  v.  Public  Service  Comm.,  262  U.  S.  276  (67  L.  ed. 
981).  Such  a  disregard  of  undisputed  testimony  is  so  arbi¬ 
trary  as  to  be  a  denial  of  due  process.  Interstate  Commerce 
Commission  v.  L.  &  N.  R.  R.  Co.,  227  U.  S.  88  (57  L. 
ed.  431).  | 

Dixie  Construction  Company  was  incorporated  pri¬ 
marily  for  the  construction  of  public  service  projects.  Ap¬ 
plying  a  classical  test,  the  end  to  be  achieved  was  legiti¬ 
mate  and  the  means  chosen  to  obtain  it  were  appropriate. 
Under  such  circumstances  it  is  not  the  function  of  regula¬ 
tory  bodies  to  deny  legal  effect  to  the  transactions  by 
which  the  end  was  accomplished.  j 
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THE  COST  OF  PROPERTY  ACQUIRED  BY  A  COR¬ 
PORATION  IN  A  CONSOLIDATION  IS  THE 
VALUE  OF  THE  SECURITIES  ISSUED  BY  THE 
CONSOLIDATED  CORPORATION  FOR  SUCH 

PROPERTY 

Alabama  Power  Company  claimed  as  the  cost  of  the 
dam  site,  water  rights  and  other  project  lands  the  sum  of 
$3,500,000  (Finding  of  Fact  14,  R.  132),  such  sum  being, 
the  company  maintains,  the  value  of  the  securities  ex¬ 
changed  for  lands  and  water  rights  in  a  consolidation  con¬ 
summated  July  28,  1913. 

Prior  to  1912,  the  dam  sites  and  water  rights  on  the 
Coosa  River  in  Alabama  were  largely  controlled  by  four 
corporations:  Alabama  Power  Company,  Alabama  Elec¬ 
tric  Company,  Alabama  Power  and  Electric  Company  and 
Wetumpka  Power  Company  (R.  163,  164,  235). 1  These 
corporations  were  not  owned  by  the  same  persons  and  to 
some  extent  their  interests  were  conflicting  (R.  165).  A 
group  not  associated  with  the  Alabama  companies  formed 
Alabama  Traction  Light  &  Power  Company,  Ltd.  (here¬ 
in  referred  to  as  the  Traction  Company),  for  the  purpose 
of  developing  the  water  power  of  the  Coosa  River  (R.  165, 
166,  235).  In  a  series  of  transactions  the  Traction  Com¬ 
pany  acquired  the  stock  of  the  four  companies  above 
named  and  also  acquired  in  the  name  of  such  companies 
the  further  necessary  lands  and  rights  for  complete  devel¬ 
opment  of  the  water  power  of  the  river.  In  the  further¬ 
ance  of  the  development,  the  Traction  Company  incurred 
substantial  costs  for  financing,  promoting,  legal  and  engi¬ 
neering  service  (R.  179, 181,  235,  315).  On  July  28,  1913, 


iFor  a  discussion  of  the  valuable  legal  rights  of  these  companies,  see  infra 

p.  62. 
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the  four  companies  above  named  and  Alabama  Power 
Development  Company  were  consolidated  under  the  laws 
of  Alabama  under  the  name  of  Alabama  Power  Company.1 
In  that  consolidation,  common  stock  having  a.  par  value  of 
$7,000,000  was  exchanged  for  the  property  of  the  original 
Alabama  Power  Company  which  included  the  present 
dam  site  of  the  property  and  other  lands  and  water  rights 
(Finding  of  Fact  14,  R.  132, 169).  One-half  of  the  securi¬ 
ties  so  issued  for  the  property  of  the  original  Alabama 
Power  Company  have  been  allocated  to  the  lands  and 
water  rights  now  forming  a  part  of  Mitchell  Dam  project, 
resulting  in  the  cost  claimed  of  $3,500,000.  The  propriety 
of  the  method  of  allocation  is  not  in  question  (Finding  of 
Fact  14,  R.  132). 

It  is  a  settled  principle  that  the  cost  of  properties 
acquired  in  a  consolidation  is  the  value  of  the  securities  issued 
for  such  properties,  and  where  such  securities  h^,ve  no  market 
value,  the  value  of  such  securities  must  be  determined  by  the 
value  of  the  properties  acquired.  This  principle  has  been 
followed  by  the  Interstate  Commerce  Commission,  and,  as 
noted  above,  the  interpretation  of  cost  by  that  Commsision 
is  controlling  under  Section  3  of  the  Federal  Walter  Power  Act 
(16  USC A  796).  In  Pittsburgh ,  C.  C.  &  St.  L  Ry.  Co.,  24 
I.  C.  C.  Rep.  (Val.)  1,  (1929),  the  Commission  determined 
that  the  investment  in  property  acquired  in  the;  consolidation 
was  measured  by  the  securities  issued  therefor,  rather  than 
the  historical  cost  of  the  property  to  the  constituent  corpora¬ 
tions.  In  the  course  of  its  opinion  the  Commission  said: 

“In  the  tentative  valuation,  following  our  general 
practice  in  valuation  investigations  of  analyzing  and  re¬ 
stating  the  railroad  investment  accounts  in  accordance 


1For  agreement  of  consolidation,  see  R.  100 
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with  the  most  advanced  accounting  principles  we  endeav¬ 
ored  to  restate  the  investment  in  these  properties  under 
the  terms  of  account  41.  Accordingly  zee  stated  the  in¬ 
vestment  in  road  and  equipment  of  each  consolidated  com¬ 
pany  to  be  the  securities  issued  and  liabilities  assumed  in 
consideration  of  all  property  acquired ',  less  the  assets, 
other  than  road  and  equipment,  received  from  the  con¬ 
solidating  companies.  For  lack  of  evidence,  however ,  of 
the  contemporary  cash  value  of  these  securities  and  as¬ 
sets,  which  account  41  requires  to  be  used  in  that  com¬ 
putation,  we  took  the  amounts  at  which  they  were  re¬ 
corded  by  the  carriers — par  value  in  the  case  of  securi¬ 
ties — and  qualified  the  resultant  amount  accordingly. 
.  .  .”  (Italics  supplied) 

The  Commission  applied  the  same  rule  in  Re  Pennsyl¬ 
vania  Railroad,  22  I.  C.  C.  Rep.  1,  125  (1929). 

The  same  principle  has  been  applied  by  the  New  Jersey 
Commission.  In  determining  the  proper  fixed  capital  charges 
of  a  water  company  for  property  acquired  in  a  consolidation 
the  Commission  said: 

“The  cost  to  the  consolidated  company  was  the  value 
of  the  property  of  the  consolidating  companies,  .  .  . 

“The  testimony  in  the  case  clearly  shows  that  the 
provisions  and  rules  with  respect  to  the  system  of  ac¬ 
counting  for  fixed  capital  as  prescribed  by  the  Interstate 
Commerce  Commission  is  also  prescribed  in  the  Board's 
Uniform  System  of  Accounts  for  Water  Utilities  so  far 
as  pertinent.  The  general  principles  governing  the  keep¬ 
ing  of  such  accounts  are  identical  in  the  uniform  systems 
of  accounts  of  the  two  Commissions.  As  hereinabove 
stated,  the  actual  cost  of  the  property  to  the  consoli¬ 
dated  company  was  the  $11,500,000  as  found  by  the 
Board  to  be  the  value  of  its  used  and  useful  property  as 
of  December  31,  1922,  plus  net  capital  additions  to  same 
down  to  November  1,  1923,  plus  non-operating  property 
not  included  in  such  valuation.’' 
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Re  Passaic  Consolidated  Water  Co.,  PiU.R.  1926B, 
193,  196,  197  (N.  J.) 

Recent  litigation  in  the  federal  courts  has  established 
this  same  principle.  In  the  reorganization  (if  a  railroad, 
a  new  corporation  acquired  the  railroad  properties  in  ex¬ 
change  for  common  and  preferred  stock.  After  approv¬ 
ing  the  principle  that  the  cost  to  the  company  was  the  value 
of  the  securities  so  issued,  the  court  said: 

“  .  .  .  Because  it  (the  stock)  represented  on  January 
1,  1927,  nothing  except  the  railroads  purchased,  it  can  be 
valued  only  by  valuing  them.  So  that  the  requirement  of 
the  regulation  and  of  the  condition  in  thk  order  come 
practically  to  the  same  thing ;  each  necessitating  a  valua¬ 
tion  of  the  railroads  as  of  January  1,  1927/’  p.  402 

Atlanta,  B.  &  C.  R.  Co.  v.  U.  S.,  37  Fjed.  (2d)  401 
[Reversed  on  other  grounds,  282  U.  S.  522  (75 
L.  ed.  513)]  cc  12  Fed.  Sup.  782,  296  U.  S.  33 
(80  L.  ed.  25). 

This  established  principle  was  recognized  by  the  Federal 
Power  Commission  in  this  proceeding,  as  the  Coinmission  said 
in  its  opinion : 

“As  to  Mitchell  project  lands  acquired  by  licensee  in 
the  merger  (viz.,  Parcel  214)  we  agree  that  its  cost  to 
the  licensee  was  the  actual  value  of  the  stock  exchanged 
for  it.  This,  we  may  assume,  in  the  absence  of  evidence 
to  the  contrary,  was  at  least  equal  to  the  fair  market 
value  of  the  land/'  (R.  25) 1  j 

*The  record  before  the  Commission  showed  that  parcel  214  was  owned  by 
Alabama  Power  &  Electric  Company,  one  of  the  constituent  companies,  at 
the  time  of  the  consolidation.  Such  was  not  the  case,  and  it  was  pointed 
out  on  application  for  rehearing  that  this  parcel  also  was  owned  by  Alabama 
Power  Company.  However,  the  Commission  considered  no  change  in  result 
necessary  (R.  126). 
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The  Commission  refused  to  apply  generally  the  prin¬ 
ciple  that  the  cost  of  these  properties  was  the  value  of  the 
securities  issued  therefor  on  the  single  ground  that  the 
properties  were  not  acquired  by  the  consolidated  company 
in  the  merger.  The  Commission's  holding  was  that  no 
new  corporation  was  formed  in  the  consolidation  of  1913; 
that  the  original  Alabama  Power  Company  continued  in 
existence  and  that  as  such  company  had  title  to  the  dam 
site  and  water  rights  now  developed  in  this  project,  the 
controlling  factor  was  the  cost  of  such  property  to  the 
original  Alabama  Power  Company  (R.  23,  24).  The 
validity  of  the  Commission’s  finding  of  cost,  therefore, 
depends  entirely  upon  the  validity  of  its  legal  conclusion 
that  there  was  technically  no  new  corporation  formed  in 
the  consolidation  of  1913. 

In  the  first  place,  it  seems  indefensible  to  us  that  in 
matters  of  this  kind  important  substantive  rights  should 
be  made  to  depend  upon  such  a  technicality.  Disregard¬ 
ing  for  the  moment  all  the  corporate  entities  involved,  it 
Is  perfectly  apparent  that  in  the  years  1912  and  1913  the 
beneficial  interest  in  the  water  powers  of  the  Coosa  River 
passed  from  a  few  local  stockholders  of  several  small  cor¬ 
porations  to  the  unnumbered  stockholders  of  the  Traction 
Company.  That  transfer  was  accomplished  by  the  expen¬ 
diture  of  enormous  sums  by  the  stockholders  of  the  Trac¬ 
tion  Company  and  the  investment  so  made  by  them,  the 
investment  which  marked  the  beginning  of  hydro-electric 
development  in  Alabama,  should  in  common  fairness  be 
recognized. 

However,  the  authorties  make  it  plain  that  the  tech¬ 
nical  position  of  the  Commission  is  legally  unsound ;  that 
a  new  corporation  was  formed  in  the  1913  consolidation 
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and  the  cost  to  that  company  should  be  determined  by  the 
principle  usually  governing  acquisitions  in  consolidation. 

Whether  a  new  corporation  was  formed  is,  of  course, 
a  question  of  state  law. 

Atlantic  and  Gidf  Railroad  Co.  v.  Georgia ,  98  U.  S. 
359  (25  L.  ed.  185)  ; 

Kansas  City ,  Memphis  &  Birmingham  Railroad  Co. 
v.  Stiles. ,  242  U.  S.  Ill  (61  L.  ed.  176). 

The  consolidation  of  1913  was  effected  ur.der  Sections 
3502-3508,  inclusive,  Code  1907.1 

The  consolidation  agreement  recites  that  the  consti¬ 
tuent  Alabama  Power  Company  was  continued  in  exist¬ 
ence  as  the  consolidated  corporation  and  tha :  a  new  cor¬ 
poration  should  not  be  formed  by  the  agreement  (Finding 
of  Fact  13,  R.  133,  104). 


Whether  or  not  a  new  corporation  was  formed  de¬ 
pends  upon  the  authorizing  statute  regardless  of  the  re¬ 
citals  of  the  parties  to  the  consolidation. 

Yazoo  &  M.  V.  R.  Co.  v.  Adams ,  180  U  S.  1  (45  L. 
ed.  395) 

There  are  a  number  of  Alabama  cases  construing  the 
statutes  under  which  this  consolidation  was  effected  and 
they  all  hold  without  qualification  that  a  consolidation 
like  the  one  now  involved  results  in  the  dissolution  of  the 
constituent  companies  and  the  formation  of  a  new  one. 

In  Jackson  v.  Ariton  Banking  Co.,  214  Ala.  483  (108  So. 
359),  the  court  held  that  where  the  assets  of  tide  constituent 


1Reprinted  for  convenience  at  p.  68  infra 
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companies  were  revalued  and  stock  issued  accordingly  a  new 
corporation  resulted.  The  court  said : 

.  .  .  The  consolidated  corporation  comes  into  ex¬ 
istence  as  a  new*  corporation,  the  constituent  corporations 
being  dissolved,  and  the  rights  and  liabilities  of  the  new 
stockholders,  except  as  limited  and  controlled  by  the  stat¬ 
ute,  are  determined  by  their  relation  to  the  new  corpora¬ 
tion.  This,  we  think,  is  the  effect  of  our  statute,  and 
this  is  the  effect  attributed  to  like  statutes  in  other  juris¬ 
dictions/’  p.  486 

The  following  quotations  from  earlier  Alabama  cases 
show  the  effect  given  to  the  Alabama  statutes : 

“  .  .  .  The  consolidation  of  corporations,  under  stat¬ 
utes  like  ours,  effects  the  dissolution  of  the  original 
bodies,  except  for  certain  purposes  specified,  and  the 
creation  Of  a  new  one,  which  derives  its  rights  and  powers 
by  virtue  of  the  statutes  of  the  state,  and  likewise  its 
duties  and  liabilities ;  all  such  liabilities  and  powers  being 
the  same  as  those  possessed  by,  or  imposed  upon,  the 
former  corporations.  .  .  .  While  the  merging  corporations 
continue  to  exist  for  certain  purposes,  those  purposes  are 
limited  by  the  statute/'  p.  452 

Alabafim  T.  &  N.  Ry  et  al.  v.  T olman,  200  Ala.  449 
(76  So.  381). 

‘‘The  new  corporation  thus  formed  possessed  by  vir¬ 
tue  of  law  all  of  the  powers,  rights,  and  privileges  of  each 
and  all  of  the  old  corporations  consolidated  or  merged 
into  the  new,  and  has  imposed  on  it  by  law  all  the  duties, 
restrictions,  and  disabilities  of  the  old,  unless  the  powers 
possessed  by  the  old  are  limited  or  restricted  in  the  agree¬ 
ment  of  consolidation  or  merger.  In  addition  to  all  the 
powers  possessed  by  each  and  all  of  the  old  corporations, 
the  new  corporation  may  have  conferred  on  it  additional 
powers  not  inconsistent  with  any  of  the  provisions  con- 
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tained  in  chapter  69  of  the  Code,  if  such  additional  pow¬ 
ers  are  expressed  in  the  agreement  and  acts  of  consolida¬ 
tion.”  p.  555 

Alabama  City  G.  &  A.  Ry.  Co.  v.  Kyle,  202  Ala.  552 
(81  So.  54). 

The  construction  of  the  Alabama  statutes  by  the  Supreme 
Court  of  that  state  is  in  accord  with  the  highest  authority.  In 
Yazoo  &  M.  V.  R.  Co.  v.  Adams,  180  U.  S.  1  (45  L.  ed. 
395),  the  court  said: 

' 

“  .  .  .  subsequent  cases  have  settled  the  law  that 
where  two  companies  agree  together  to  consolidate  their 
stock,  issue  new  certificates,  take  a  new  name,  elect  a 
new  board  of  directors,  and  the  constituent  companies 
are  to  cease  their  functions,  a  new  corporation  is  thereby 
formed  subject  to  existing  laws.  .  .  p.  40p 

It  is  noteworthy  that  all  the  factors  considered  sig¬ 
nificant  by  the  Supreme  Court  in  the  case  last  cited  above 
were  present  in  the  consolidation  of  1913  except  that  the 
name  of  one  of  the  constituent  corporations  (was  retained 
(Finding  of  Fact  14,  R.  132). 1  j 

Both  in  substance  and  in  legal  effect  therefore,  the 
consolidation  of  1913  was  a  transfer  of  the  properties  of 
the  constituent  corporations  to  a  new  corporate  enterprise. 
If  the  Traction  Company  had  caused  an  entirely  new  cor¬ 
poration  to  be  formed  and  caused  the  constituent  com- 

^■For  other  cases  in  this  connection  see: 

Pullman’s  Palace  Car  Co.  v.  Missouri  Pacific  R.  Co.,  115  U.  S.  587  (29  L.  ed. 
499)  ; 

Ferguson  v.  Meredith,  68  U.  S.  25  (17  L.  ed.  604)  ; 

Keokuk  &  W.  R.  Co.  v.  State  of  Missouri,  152  U.  S.  301  (38  L.  ed.  450)  ; 
Gulf  Electric  Co.  v.  Fried ,  220  Ala.  464  (125  So.  804)  ; 

Alabama  Power  Company  v.  Patterson,  224  Ala.  3  (138  slo.  421). 
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panies  to  transfer  their  properties  to  it  in  exchange  for 
securities  of  the  new  company  the  cost  to  the  new  com¬ 
pany  would  obviously  have  been  the  value  of  the  securities 
issued,  yet  the  transaction  would  have  been  precisely  the 
same  in  substance  as  that  which  actually  took  place.  In 
that  case  as  in  this,  the  inquiry  would  be  as  to  the  true 
value  of  the  properties  transferred. 

Alabama  Power  Company  introduced  at  the  hearing 
before  the  Commission  evidence  to  show  that  the  par 
value  of  the  securities  issued  in  the  1913  valuation  was 
equal  to  the  actual  value  of  the  property  received,  as  the 
agreement  of  Consolidation  recites  (R.  104).  Such  stock 
has  never  been  sold  in  the  market  between  independent 
parties  (R.  178-179).  Mr.  T.  W.  Martin,  President  of 
Alabama  Power  Company  and  one  of  the  directors  of  the 
original  Alabama  Power  Company  at  the  time  of  the  con¬ 
solidation  (R.  170)  testified  that  in  fixing  the  amount  of 
stock  to  be  issued  for  the  property,  the  directors  took  into 
consideration  reports  of  eminent  independent  engineers, 
the  legal  rights  granted  by  the  State  of  Alabama,  the 
market  demands  for  power,  the  potential  competition 
from  the  unlimited  coal  deposits  as  a  source  of  power  in 
Alabama  and  the  expenditures  by  the  constituent  com¬ 
panies  and  the  Traction  Company  in  bringing  the  situ¬ 
ation  to  the  point  where  development  could  go  forward 
(R.  170-182).  The  directors  also  had  before  them  an  engi¬ 
neering  study  by  Traction  Company  engineers  showing 
an  economic  value  of  the  sites  to  be  between  fifteen  and 
twenty- two  million  dollars  (R.  146-147).  The  par  value 
of  the  stock  issued  was  approximately  half  the  value  found 
by  the  engineers  ($9,775,000)  (R.  169, 180).  The  original 
working  papers  of  these  engineers  were  introduced  in  evi¬ 
dence  before  the  Commission  (R.  347,  et  seq.).  There 
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was  also  in  evidence  before  the  Commission  a  valuation  of 
Alabama  Power  Company  stock  based  upon  the  market 
value  of  Traction  Company  stock  during  the  years  1912- 
1913  (R.  307-309). 

The  Commission  criticized  in  its  opinion  tljiis  evidence 
of  valuation  and  erroneously  held  much  of  it  “inadmis¬ 
sible”  (R.  24,  25),  but  as  the  Commission  refused  to  fol¬ 
low  the  principle  that  the  value  of  the  securities  w^as  the 
cost  of  the  property,  such  criticisms  and  erroneous  rulings 
are  not  important  in  this  proceeding.  The  Commission’s 
finding  of  cost  is  invalid  because  it  proceeded  upon  an 
erroneous  legal  theory.  When  the  correct  legal  principles 
are  applied,  this  appellant  stands  ready  to  present  any  per¬ 
tinent  evidence  desired  by  the  Commission  to  enable  it 
to  reach  a  fair  valuation. 

The  Commission  determined  the  cost  orj  investment 
in  the  dam  site  and  water  rights  of  the  project  to  be  $76,- 
135.09.  The  result  itself  condemns  the  process  of  reason¬ 
ing  by  which  it  was  reached.  Such  an  absurdly  inade¬ 
quate  sum  would  in  all  probability  not  cover  the  cost  of 
the  preliminary  engineering  investigation  ($ee  R.  164- 
170).  The  evidence  before  the  Commission  showed  that 
the  expenditures  of  the  Traction  Company  &lone  in  the 
acquisition  and  development  of  the  properties  up  to  the 
time  of  the  consolidation  of  1913  amounted  to  $11,080,- 
257.43  (R.  315).  This  evidence  was  criticized j in  the  Com¬ 
mission’s  opinion  (R.  29)  but  no  question  as  to  its  accu¬ 
racy  was  raised  at  the  hearing  or  subsequent  Ijhereto.  The 
tabulation  is  not,  as  the  Commission  states, 
curred  for  all  of  the  Traction  Company  acquisitions,  but 
shows  on  its  face  that  it  is  a  tabulation  of  expenditures 
made  for  the  properties  included  in  the  191|3  consolida- 
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tion.  Compare  R.  p.  307.  The  statement  by  the  Commission 
(R.  29)  that  the  stock  issued  on  consolidation  could  not  have 
been  based  upbn  it  is  erroneous  for  the  tabulation  shows  that 
the  Traction  Company  paid  for  Alabama  Power  Development 
Company  properties  the  sum  of  $199,650.  Upon  consoli¬ 
dation,  $200,000  in  par  value  stock  was  issued  for  the 
properties  of  that  company,  a  striking  parallel  corroborat¬ 
ing  the  testimony  of  Mr.  Martin  that  stock  was  issued  in 
the  consolidation  based  largely  upon  expenditures  by  the 
Traction  Company  and  other  constituent  companies  (R. 
169, 170, 171).  Had  the  Commission  not  chosen  to  ignore 
this  uncontradicted  evidence,  they  could  have,  with  the 
exercise  of  the  same  ingenuity  used  in  applying  their  own 
•  theories  of  cost,  have  allocated  these  expenditures  in  such 
a  way  as  to  reach  a  just  result.  At  any  rate,  the  tabula¬ 
tion  and  the  memorandum  of  which  it  is  a  part  (R.  285), 
together  with  testimony  of  Mr.  Martin,  demonstrate  con¬ 
clusively  that  the  cost  found  by  the  Commission  is  but  an 
insignificant  fraction  of  the  true  investment  in  the  prop¬ 
erty.  Whatever  may  be  the  difficulties  of  approximating 
the  true  investment  in  these  properties  by  reference  to 
Traction  Company  expenditures,  the  Commission's  find¬ 
ing  which  does  not  even  approximate  accuracy  should  not 
be  allowed  to  stand. 

As  heretofore  set  out,  there  are  both  legal  and  prac¬ 
tical  reasons  why  the  expenditures  of  the  Traction  Com¬ 
pany  should  not  be  used  as  the  measure  of  cost  of  the  prop¬ 
erties  to  the  licensee.  However,  the  evidence  of  the  Trac¬ 
tion  Company’s  expenditures  does  afford  a  check  upon 
the  accuracy  of  the  consolidation  valuation.  As  a  prac¬ 
tical  matter,  it  would  seem  that  whichever  of  the  two 
methods  is  used,  the  result  would  be  substantially  the 
same. 
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Aside  from  proceeding  on  erroneous  principles  and 
ignoring  the  evidence  of  practically  all  important  expen¬ 
ditures,  the  Commission  made  obvious  errors  eken  in  ap¬ 
plying  their  own  theory.  An  examination  of  thle  map  (R. 
343)  shows  that  Mitchell  Dam  develops  most  of  the  water 
power  controlled  by  old  Lock  15  which  was  owned  by 
Wetumpka  Power  Company  (R.  147).  By  thi  Commis¬ 
sion's  own  statement  the  rights  of  Wetumpka  Power 
Company  were  acquired  in  the  consolidation  and  such 
rights  should  have  been  included  at  their  fair  v^lue.  Nev¬ 
ertheless,  no  allowance  was  made  for  the  value  of  such 
rights. 

I 

i 

Again,  the  Commission  in  determining  the  [imounts  of 
the  Traction  Company  expenditures  for  Parcel  ^14  and  the 
Horne  tract,  used  the  market  value,  rather  than  the  face  value 
of  the  bonds  exchanged  for  such  properties  (R.  32).  Such 
method  is,  of  course,  proper  for  common  stocky  but  is  ob¬ 
viously  improper  in  the  case  of  bonds.  The  bondsf  were  given 
directly  for  property  and  their  face  value  represented  the 
actual  obligation  incurred  by  the  Traction  Company  for  the 
property.  Judicial  authority  for  this  proposition  is  found 
in  the  case  of  Forsyth  v.  Alabama  City ,  G.  &  A.  Ry  Co., 
207  Ala.  488  (93  So.  401). 

In  all  of  the  foregoing  discussion  we  ha^e  assumed 
that  the  measure  of  cost  of  these  lands  and  water  rights 
under  the  Federal  Water  Power  Act  was  the  cjriginal  cost 
to  the  licensee.  It  may  well  be,  however,  tha(  the  proper 
measure  of  investment  under  the  Federal  Water  Power 
Act  in  such  circumstances  is  the  fair  value  of  the  prop¬ 
erty  at  the  time  of  the  issuance  of  the  license.  The  ripa¬ 
rian  rights  of  Alabama  Power  Company  werel  vested  long 
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prior  to  the  passage  of  the  Federal  Water  Power  Act.1  It 
is  well  known  that  one  of  the  purposes  of  the  Federal 
Water  Power  Act  was  to  allow  the  development,  under 
safeguards  imposed  by  the  Act,  of  water  powers  in  navi¬ 
gable  streams  previously  vested  by  state  law  in  private 
owners.  The  Act  contemplates  the  possibility  of  the 
eventual  recapture  of  these  riparian  rights  by  the  United 
States.  The  Fifth  Amendment,  of  course,  requires  that 
upon  recapture  just  compensation  should  be  made  and  it 
is  established  that  just  compensation  requires  the  pay- 
ment  of  the  fair  value  of  vested  property  rights. 

Monongahela  Navigation  Co.  v.  United  States .  148  U. 
S.  312  (37  L.  ed.  463). 

The  Act  shows  on  its  face  that  Congress  did  not  in¬ 
tend  for  the  Act  to  conflict  with  these  constitutional  re¬ 
quirements.  Section  27  of  the  Act  (16  USCA  821)  ex¬ 
pressly  declares  that  the  Act  shall  not  be  construed  “as 
affecting  or  intending  to  affect"  vested  rights  acquired  in 
the  use  of  water.  The  intent  of  Congress  is  made  further 
manifest  by  the  provisions  of  Section  23,  which  are  in  part 
as  follows: 

“That  the  provisions  of  this  act  shall  not  be  con¬ 
strued  as  affecting  any  permit,  or  valid  existing  right  of 
way  heretofore  granted  or  as  confirming  or  otherwise 
affecting  any  claim  or  as  affecting  any  authority  here¬ 
tofore  given  pursuant  to  law,  .  .  .  That  when  application 
is  made  for  a  license  under  this  section  for  a  project  or 
projects  already  constructed,  the  fair  value  of  said 
project  or  projects,  determined  as  provided  in  this  section, 
shall  for  the  purposes  of  this  act  and  of  said  license  be 
deemed  to  be  the  amount  to  be  allowed  as  the  net  invest- 


1See  infra  p.  62. 
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ment  of  the  applicant  in  such  project  or  projects  as  of  the 
date  of  such  license,  or  as  of  the  date  of  such  determi¬ 
nation.” 

The  above  quoted  provisions  show  primarily  the  in¬ 
tent  of  Congress  to  secure  to  licensees  that  fiir  value  for 
their  vested  rights  which  the  Constitution  Requires  and 
to  avoid  any  doubt  of  the  constitutionality  of  the  Act. 

See  Ford  v.  Little  Falls  Fibre  Co .,  280  ij.  S.  369  (74 
L.  ed.  483). 

Section  14  of  the  Act  (16  USCA  807),  which  provides 
that  values  allowed  for  such  rights  shall  not  fee  in  excess 
of  the  actual  reasonable  cost  thereof  at  the  time  of  the 
acquisition  by  the  licensee,  does  not  militate  against  these 
conclusions,  because  such  language  necessarily  refers  to 
such  rights  as  are  acquired  after  the  passage  of  the  Fed¬ 
eral  Water  Power  Act.  It  is  a  cardinal  rule  |of  construc¬ 
tion  that  language  shall  not  be  given  a  retroactive  effect, 
unless  the  necessity  for  doing  so  is  manifest. 

Shwab  v.  Doyle ,  258  U.  S.  529  (66  L.  ed.  747) ; 

Cooley's  Constitutional  Limitations ,  8th  Ed.  745. 

It  is,  moreover,  a  well  recognized  principle  that  retro¬ 
active  legislation  depriving  persons  of  vested  rights  is 
unconstitutional. 

Ettor  v.  Tacoma,  228  U.  S.  148  (57  L.  ed,  773). 

If  original  cost  is  to  control  in  such  circumstances  as 
in  the  case  at  bar,  the  result  will  be  arbitrary  discrimi¬ 
nation  that  cannot  be  reconciled  with  due  process  of  law. 
For  illustration,  riparian  owners  who  purchased  water 
rights  long  before  the  passage  of  the  Federal  Water 


Power  Act  at  a  sum  much  less  than  their  value  at  the  time 
of  the  passage  of  that  Act  will  be  deprived  of  that  value 
if  they  obtain  a  license,  and  will,  therefore,  be  forced  to 
sell  such  rights  to  other  parties  who  may  then  proceed  to 
claim  as  investment  under  the  Act  the  purchase  price  so 
paid,  presumably  the  market  value  of  the  property. 

With  these  principles  in  mind,  the  licensee  at  the  hearing 
before  the  Commission  introduced  evidence  of  the  value  of 
the  Mitchell  Dam  site  and  water  rights  at  the  time  of  the 
issuance  of  the  license.  The  site  at  that  time  was  found  to 
have  a  value  of  $7,073,000  (R.  156-160). 

The  order  of  the  Commission  challenged  in  this  proceed¬ 
ing  is  void  because  based  upon  errors  of  law  and  arbitrary 
findings  of  fact.  The  principle  was  thus  stated  in  the  dis¬ 
senting  opinion  of  Justice  Brandeis  in  St.  Joseph  Stock  Yards 
Company  v.  United  States ,  80  L.  ed.  (Adv.)  679: 

“  .  .  .  For  the  order  of  an  administrative  tribunal 
may  be  set  aside  for  anv  error  of  law,  substantive  or 
procedural.  ...  p.  596 

“  .  .  .  When  dealing  with  constitutional  rights  (as 
distinguished  from  privileges  accorded  by  the  Govern¬ 
ment,  United  States  V.  Babcock,  250  U.  S.  328,  331,  63 
L.  ed.  1011,  1012,  39  S.  Ct.  464)  there  must  be  the 
opportunity  of  presenting  in  an  appropriate  proceeding, 
at  some  time,  to  some  court,  every  question  of  law  raised, 
whatever  the  nature  of  the  right  invoked  or  the  status  of 
him  who  claims  it.  .  .  .  p.  698 

s|c  sjc  j)«  sje  sje 

“The  supremacy  of  law  demands  that  there  shall  be 
opportunity  to  have  some  court  decide  whether  an  er¬ 
roneous  rule  of  law  was  applied;  .  .  .”  p.  702 
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Likewise,  orders  based  upon  arbitrary  findings  of  fact 
are  invalid  and  relief  against  them  may  be  afforded  by  the 
courts.  As  was  said  in  Northern  Pacific  R.  Co.  v.  Depart¬ 
ment  of  Public  Works ,  268  U.  S.  39  (69  L.  ed.  836) : 

“  .  .  .  An  order  based  upon  a  finding  made  without 

evidence . ,  or  upon  a  finding  made  upon  evidence 

which  clearly  does  not  support  it  ....  is  an  arbitrary 
act  against  which  courts  afford  relief.  The  error  under 
discussion  was  of  this  character.  It  was  a  denial  of 
due  process  .  .  A  p.  841 

Language  in  the  trial  court’s  opinion  indicates  that  the 
court  was  of  the  opinion  that  by  accepting  a  license  for  the 
project,  Alabama  Power  Company  assumed  the  burden  of 
obeying  accounting  orders  made  by  the  Commission,  regard¬ 
less  of  how  illegal  or  arbitrary  such  orders  might  be  (R.  129, 
Conclusion  of  Law  3,  R.  134).  Despite  such  language,  we 
cannot  believe  that  the  holding  was  intended  to! be  so  broad. 
There  is  certainly  nothing  either  in  the  Act  c|r  the  license 
which  indicates  a  waiver  of  the  licensee’s  right:  to  have  the 
law  correctly  interpreted  and  applied.  On  the  contrary,  the 
regulations  of  the  Commission  recognize  that  its  orders  with 
reference  to  the  cost  of  a  project  must  be  'lawful”  (Regula¬ 
tion  20,  Sec.  6,  R.  197).  If  the  Commission  had  the  power 
to  enforce  arbitrary  or  illegal  orders  it  would  have  a  power 
possessed  by  no  other  officer,  administrative  body  or  tribunal 
under  our  government.  See  Interstate  Commerce  Commis¬ 
sion  v.  L.  &  N.  R.  R.  Co .,  227  U.  S.  88  (57  L.|  ed.  431). 


the  decisions 
discretion  in 


The  trial  court  apparently  had  in  mind 
holding  that  administrative  bodies  have  a  wide 
prescribing  classification  of  accounts.  The  authority  of  the 
Federal  Power  Commission  to  prescribe  a  classification  of  ac¬ 
counts  is  not  in  issue  in  this  case.  The  order  challenged  in 
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this  proceeding  does  not  relate  to  a  classification  of  accounts 
and  compliance  therewith  would  not  entail  any  substantial 
change  in  the  classification  of  accounts  now  maintained  by 
appellant  (R.  363).  The  issue  here  is  whether  this  appellant 
shall  be  compelled  to  compile  at  great  expense,  under  the  same 
classification  it  now  maintains,  new  accounts  which  appellant 
maintains  will  erroneously  reflect  the  amount  of  appellant’s 
investment  in  the  licensed  project.  The  amount  of  such  in¬ 
vestment  is  certainly  not  determined  by  the  discretion  of  the 
Commission,  but  by  the  facts  and  law  applicable  thereto. 

Respectfully  submitted. 


Attorneys  for  Appellant. 


43 


APPENDIX 

The  United  States  is  not  an  Indispensable  or  Proper 

Party  to  this  Proceeding 

In  Philadelphia  v.  Stimson ,  223  U.  S.  605  (56  L.  ed. 
570),  the  bill  sought  to  enjoin  the  Secretary  of  jWar  from  in¬ 
stituting  or  causing  to  be  instituted  criminal  proceedings 
against  the  plaintiff  for  encroachment  of  a  harbor  line,  the 
basis  of  the  plaintiff’s  case  being  that  the  Act  of  Congress  did 
not  authorize  the  Secretary  of  War  to  establisji  such  harbor 
line.  The  defendant  objected  that  the  suit  w^s  one  against 
the  United  States.  The  court,  however,  overruled  the  objec¬ 
tion,  stating  the  governing  principles  thus : 

“First.  If  the  conduct  of  the  defendant  constitutes 
an  unwarrantable  interference  with  property  of  the  com¬ 
plainant,  its  resort  to  equity  for  protection  is  not  to  be 
defeated  upon  the  ground  that  the  suit  is  one  against  the 
United  States.  The  exemption  of  the  United  States  from 
suit  does  not  protect  its  officers  from  pefsonal  liability 
to  persons  whose  rights  of  property  they  h^ve  wrongfully 
invaded.  (Citing  cases)  And  in  easel  of  an  injury 
threatened  by  his  illegal  action,  the  officeir  cannot  claim 
immunity  from  injunction  process.  The  principle  has 
frequently  been  applied  with  respect  to  state  officers 
seeking  to  enforce  unconstitutional  enactments.  (Citing 
cases)  And  it  is  equally  applicable  to  a  federal  officer 
acting  in  excess  of  his  authority  or  undqr  an  authority 
not  validly  conferred.  (Citing  cases) 

“The  complainant  did  not  ask  the  court  to  interfere 
with  the  official  discretion  of  the  Secretary  of  War,  but 
challenged  his  authority  to  do  the  things  of  which  com¬ 
plaint  was  made.  The  suit  rests  upon  the  charge  of 
abuse  of  power,  and  its  merits  must  be  determined  ac- 
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cordingly;  it  is  not  a  suit  against  the  United  States, 
pp.  o/6-/ 


*  *  jfe  *  * 

.  .  .  And  a  similar  injury  may  be  inflicted,  and 
there  may  exist  ground  for  equitable  relief,  when  an  offi¬ 
cer,  insisting  that  he  has  the  warrant  of  the  statute,  is 
transcending  its  bounds,  and  thus  unlawfully  assuming 
to  exercise  the  power  of  government  against  the  individ¬ 
ual  owner,  is  guilty  of  an  invasion  of  private  property.” 
p.  577 

In  Colorado  v.  Toll ,  268  U.  S.  228  (69  L.  ed.  927),  the 
court,  after  finding  that  an  Act  of  Congress  did  not  authorize 
a  regulation  promulgated  by  the  superintendent  of  National 
Park,  enjoined  him  from  enforcing  it,  saying: 

“The  object  of  the  bill  is  to  restrain  an  individual 
from  doing  acts  that  it  is  alleged  that  he  has  no  authority 
to  do,  arid  that  derogate  from  the  quasi  soverign  author¬ 
ity  of  thb  state.  There  is  no  question  that  a  bill  in  equity 
is  a  proper  remedy,  and  that  it  may  be  pursued  against 
the  defendant  without  joining  either  his  superior  officers 
or  the  United  States.  .  .  .”  p.  929 

In  Lane ,  Secretary  of  the  Interior ,  v.  Watts ,  234  U.  S. 
525  (58  L.  M.  1440),  the  Secretary  of  the  Interior  and  the 
Commissioner  of  the  General  Land  Office  were  enjoined  from 
rejecting  land  selections  because  the  action  of  rejection  Avas 
based  upon  a  misconstruction  of  the  requirements  of  the  stat¬ 
ute  under  which  the  land  was  selected.  The  court,  after 
holding  that  under  a  correct  construction  of  the  statute  the 
title  had  passed  to  the  applicants,  said  : 

“This  disposes  of  the  contentions  of  appellants  that 
this  is  a  suit  against  the  United  States,  or  one  for  recov¬ 
ery  of  land  merely,  or  that  there  is  a  defect  of  parties,  or 
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that  the  suit  is  an  attempted  direct  appeal  from  the  deci¬ 
sion  of  the  Interior  Department,  or  a  trial  <f>f  a  title  to 
land  not  situated  within  the  jurisdiction  off  the  court 
'wherein  an  essential  party  is  not  present  iii  the  forum 
and  is  not  even  suable, — the  United  States/  ”j  p.  1456 

See  also  Payne  v.  Central  Pacific  Railway  Co.,  255  U.  S. 
228  (65  L.  ed.  598).  j 

To  the  same  effect  are  Santa  Fe  Pacific  R.  \Co.  v.  Fall , 
259  U.  S.  197  (66  L.  ed.  896),  in  which  an  injunction  was 
sought  against  the  Secretary  of  the  Interior;  Street  v.  Lin¬ 
coln  Safe  Deposit  Bank ,  254  U.  S.  88  (65  L.  ed.  151),  in 
which  the  Commissioner  of  Internal  Revenue  vtas  enjoined 
from  acting  under  an  erroneous  construction  of  {he  Volstead 
Act ;  First  National  Bank  of  Canton  v.  William Jr,  252  U.  S. 
504  (64  L.  ed.  690),  in  which  the  Comptroller  ^f  Currency 
was  enjoined  from  arbitrary  and  malicious  action  under  color 
of  his  office;  Santa  Fe  Pacific  R.  Co.  v.  Lan d,  244  U.  S. 
492  (61  L.  ed.  1275),  in  which  the  Secretary  of  J  the  Interior 
was  enjoined  from  demanding  payments  for  surveys  in  excess 
of  the  demands  authorized  by  statute ;  and  International  Rail¬ 
way  Co.  v.  Davidson ,  Individually  and  as  Collect  of  of  the  Port 
of  Buffalo ,  257  U.  S.  506  (66  L.  ed.  341),  in  wjhich  the  col¬ 
lector  was  enjoined  from  threatened  enforcement  bf  a  treasury 
ruling  requiring  complainant  to  pay  compensatiojn  of  customs 
inspectors  because  such  regulation  was  not  authorized  by 
statute.  | 

Cases  in  which  United  States  is  held  to  be  a  necessary 
party  fall  generally  into  three  categories :  first,  where  United 
States  is  made  a  necessary  party  by  statute,  Illinois  Central 
Railroad  Co.  v.  Public  Utilities  Commission,  2^5  U.  S.  493 
(62  U.  ed.  425),  Texas  v.  Interstate  Commerce  {Commission, 
258  U.  S.  158  (66  U  ed.  531) ;  second,  wh^re  the  relief 

i 


44 


cordingly;  it  is  not  a  suit  against  the  United  States. 

•m>r* r»  r* 

pp.  o/o-/ 


*  *  *  *  * 

“  .  .  And  a  similar  injury  may  be  inflicted,  and 

there  may  exist  ground  for  equitable  relief,  when  an  offi¬ 
cer,  insisting  that  he  has  the  warrant  of  the  statute,  is 
transcending  its  bounds,  and  thus  unlawfully  assuming 
to  exercise  the  power  of  government  against  the  individ¬ 
ual  owner,  is  guilty  of  an  invasion  of  private  property.” 
p.  577 

In  Colorado  v.  Toll ,  268  U.  S.  228  (69  L.  ed.  927),  the 
court,  after  finding  that  an  Act  of  Congress  did  not  authorize 
a  regulation  promulgated  by  the  superintendent  of  National 
Park,  enjoined  him  from  enforcing  it,  saying: 

“The  object  of  the  bill  is  to  restrain  an  individual 
from  doing  acts  that  it  is  alleged  that  he  has  no  authority 
to  do,  and  that  derogate  from  the  quasi  soverign  author¬ 
ity  of  the  state.  There  is  no  question  that  a  bill  in  equity 
is  a  proper  remedy,  and  that  it  may  be  pursued  against 
the  defendant  without  joining  either  his  superior  officers 
or  the  United  States.  .  .  p.  929 

In  Lane ,  Secretary  of  the  Interior ,  v.  Watts,  234  U.  S. 
525  (58  L.  ed.  1440),  the  Secretary  of  the  Interior  and  the 
Commissioner  of  the  General  Land  Office  were  enjoined  from 
rejecting  land  selections  because  the  action  of  rejection  was 
based  upon  a  misconstruction  of  the  requirements  of  the  stat¬ 
ute  under  which  the  land  was  selected.  The  court,  after 
holding  that  under  a  correct  construction  of  the  statute  the 
title  had  passed  to  the  applicants,  said : 

“This  disposes  of  the  contentions  of  appellants  that 
this  is  a  suit  against  the  United  States,  or  one  for  recov¬ 
ery  of  land  merely,  or  that  there  is  a  defect  of  parties,  or 
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that  the  suit  is  an  attempted  direct  appeal  from  the  deci¬ 
sion  of  the  Interior  Department,  or  a  trial  of  a  title  to 
land  not  situated  within  the  jurisdiction  of  the  court 
‘wherein  an  essential  party  is  not  present  in  the  forum 


and  is  not  even  suable, — the  United  States.'  ” 


p.  1456 


See  also  Payne  v.  Central  Pacific  Railway  C b.,  255  U.  S. 
228  (65  L.  ed.  598). 

| 

To  the  same  effect  are  Santa  Pe  Pacific  R.\Co.  v.  Fall , 
259  U.  S.  197  (66  L.  ed.  896),  in  which  an  injunction  was 
sought  against  the  Secretary  of  the  Interior;  Street  v.  Lin¬ 
coln  Safe  Deposit  Bank ,  254  U.  S.  88  (65  L.  jed.  151),  in 
which  the  Commissioner  of  Internal  Revenue  \^as  enjoined 
from  acting  under  an  erroneous  construction  of  |he  Volstead 
Act;  First  National  Bank  of  Canton  v.  Williamp,  252  U.  S. 
504  (64  L.  ed.  690),  in  which  the  Comptroller  bf  Currency 
was  enjoined  from  arbitrary  and  malicious  action  under  color 
of  his  office;  Santa  Fe  Pacific  R.  Co.  v.  Lane ,  244  U.  S. 
492  (61  L.  ed.  1275),  in  which  the  Secretary  of  the  Interior 
was  enjoined  from  demanding  payments  for  surveys  in  excess 
of  the  demands  authorized  by  statute ;  and  International  Rail¬ 
way  Co.  v.  Davidson ,  Individually  and  as  Collector  of  the  Port 
of  Buffalo ,  257  U.  S.  506  (66  L.  ed.  341),  in  wfhich  the  col¬ 
lector  was  enjoined  from  threatened  enforcement  |of  a  treasury 
ruling  requiring  complainant  to  pay  compensation  of  customs 
inspectors  because  such  regulation  was  not  authorized  by 
statute. 

i 

Cases  in  which  United  States  is  held  to  b^  a  necessary 
party  fall  generally  into  three  categories :  first,  where  United 
States  is  made  a  necessary  party  by  statute,  Illinois  Central 
Railroad  Co.  v.  Public  Utilities  Commission ,  245  U.  S.  493 
(62  L.  ed.  425),  Texas  v.  Interstate  Commerces  Commission, 
258  U.  S.  158  (66  L  ed.  531) ;  second,  wh^re  the  relief 


prayed  for  would  interfere  with  possession  or  use  of  property 
by  United  States,  Wells  v.  Roper ,  246  U.  S.  335  (62  L.  ed. 
755),  International  Postal  Supply  Co.  v.  Bruce ,  194  U.  S. 
601  (48  L.  ed.  1134),  Morrison  v.  Work ,  266  U.  S.  481  (69 
L.  ed.  394),  and  third,  where  plaintiff's  suit  is  in  effect  one 
to  compel  specific  performance  by  United  States,  Transconti¬ 
nental  v.  Farley ,  71  Fed.  (2d)  288,  certiorari  denied  293  U. 
S.  603.  A  v^ry  recent  case  in  which  these  principles  are  dis¬ 
cussed  is  Murray  v.  Transit  Company,  11  Fed.  Sup.  27. 

The  case  of  Appalachian  Electric  Power  Co.  v.  Smith , 
67  Fed.  (2d)  451,  certiorari  denied  291  U.  S.  674,  is  not 
an  authority  against  the  maintenance  of  this  action,  as  in  that 
case  plaintiffs  sought  to  maintain  their  bill  upon  the  theory 
that  a  cloud  had  been  cast  upon  their  title.  Obviously,  such 
a  suit  involves  a  determination  of  the  title  to  real  estate.  As 
any  cloud  upon  the  title  was  one  cast  by  the  United  States,  the 
United  States  would  be  a  necessary  party  to  any  adjudication 
removing  such  cloud. 

The  Members  of  the  Commission  are  the  Proper  Parties 

Defendant  to  this  Action 

Under  the  Federal  Water  Power  Act  as  it  existed  at  the 
time  this  proceeding  began,  it  was  the  duty  of  the  Commission 
to  request  the  attorney  general  to  enforce  the  penal  and  in¬ 
junctive  provisions  of  the  Act  (16  USCA  820).  The  follow¬ 
ing  case  is  direct  authority  that  under  such  circumstances  the 
Commission  and  its  members  are  properly  made  parties  de¬ 
fendant  to  this  action.  In  Santa  Fe  Pacific  R.  Co.  v.  Lane , 
244  U.  S.  492  (61  L.  ed.  1275),  the  Secretary  of  the  Interior 
had  made  an  unlawful  demand  upon  a  grantee  of  public 
lands.  Action  was  brought  to  enjoin  him  from  enforcing 
such  demand.  The  applicable  act  contemplated  that  when  a 
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lawful  demand  was  not  complied  with  the  rights  of  the  grantee 
should  cease  and  forfeit  and  the  Secretary  of  :he  Interior 
should  notify  the  attorney  general  to  begin  proceedings.  The 
effect  of  such  provisions  was  thus  stated  by  the  cjourt: 

"...  The  plaintiff  was  not  required,  in  Order  to  test 
the  validity  of  the  demand,  to  permit  the  ninety  days  to 
pass  and  to  rely  entirely  upon  defending  iuch  suit  as 
might  be  brought  by  the  Attorney  General.  On  the  con¬ 
trary,  if  the  demand  was  unlawful,  as  we  hold  it  was,  the 
plaintiff  was  entitled  to  sue  in  equity  to  nave  the  de¬ 
fendant  enjoined  from  insisting  upon  or  giviijg  any  effect 
to  it.  The  hazard  and  embarrassment  incident  to  any 
other  course  were  such  as  to  entitle  it  to  promptly 
and  affirmatively,  and  of  course  there  was  iio  remedy  at 
law  that  would  be  as  plain,  adequate,  and  complete  as  a 

suit  such  as  this  against  the  defendant/’  p.  J[280 

i 

See  also  Waite  et  al.  Designated  by  the  Secretary  of  the 
Treasury  as  the  Board  of  Tax  Appeals  v.  Mac%  et  al.,  246 
U.  S.  606  (62  L.  ed.  892). 

Since  this  proceeding  was  begun  other  duties  of  enforce¬ 
ment  of  the  Act  have  been  entrusted  to  the  Corhmission  (16 
USC A  825m,  825n). 


i 
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Equity  has  Jurisdiction  to  Review  that  Challenged  Order 

of  the  Defendants 

The  challenged  order  has  all  the  characteristics  of  those 
held  reviewable  by  the  Supreme  Court.  In  Alton  Railroad  Co. 
v.  U.  S.  A.y  287  U.  S.  229  (77  L.  ed.  275),  the  court  said: 

“  . .  L  The  action  of  the  Commission  presents  none  of 
the  characteristics  which  have  led  this  Court  in  other 
cases  to  hold  that  there  was  want  of  jurisdiction.  It  is 
part  of  an  order,  .  .  . ;  and  the  order  is  final,  not  tenta¬ 
tive.  ...  It  was  entered  as  the  result  of  a  formal  contro¬ 
versy,  not  a  project  of  the  Commission,  .  .  .  and  it  marked 
the  disposition  of  the  controversy,  not  a  preliminary 

stage . The  suit  to  enjoin  the  order  is  not  premature. 

....  It  subjects  the  Alton  to  damage  which  is  substan¬ 
tial,  immediate  and  irreparable.  .  .  p.  282 

The  fact  that  the  order  challenged  relates  to  accounting 
practices  does  not  prevent  its  review.  The  courts  have  often 
reviewed  such  orders  to  determine  their  lawfulness.  I.  C.  C. 
v.  Goodrich  Transit  Co.,  224  U.  S.  194  (56  L.  ed.  729) ; 
Kansas  City  S.  R.  Co.  v.  United  States ,  231  U.  S.  423  (58  L. 
ed.  296).  In  the  latter  case  the  court  in  taking  jurisdiction, 
stated  that  the  issue  was  whether  the  accounting  regulation 
was  so  entirely  “at  odds  with  fundamental  principles  of  cor¬ 
rect  accounting  as  intrinsicallv  to  manifest  an  abuse  of 
power/’  In  the  recent  case  of  Norfolk  &  Western  Railway 
Co.  v.  U.  S.}  287  U.  S.  134  (77  L.  ed.  218),  the  court  recog¬ 
nized  that  accounting  regulations  may  be  reviewable,  saying : 

“Doubtless  a  Commission  order  under  Section  20 
might  be  so  arbitrary  and  outrageous  as  to  call  for  cor¬ 
rection."  p.  223 
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It  should  be  noted  that  the  case  at  bar  is  mijich  stronger 
than  that  in  the  case  last  cited,  as  in  that  case  the  court  was 
concerned  only  with  a  classification  of  investment  as  carrier 
or  non-carrier  as  to  which,  of  course,  the  Comnjission  had  a 
broad  discretion.  In  this  case  no  discretion  on  thp  part  of  the 
Commission  is  involved.  The  items  of  cost  clairrled  by  appel¬ 
lant  either  are  or  are  not  a  part  of  its  net  investment  in  the 
project. 

The  district  court  in  the  Norfolk  and  Western  case,  hold¬ 
ing  the  order  reviewable,  noted  that  erroneous  accounting 
orders  cast  a  greater  burden  upon  the  carrier  [than  merely 
the  burden  of  complying  therewith.  The  court  Isaid : 

"But  while  we  do  not  think  that  an  accounting  order 
such  as  this  can  be  treated  either  as  a  binding  classifi¬ 
cation  of  property  in  a  rate-making  or  recapture  proceed¬ 
ing  or  as  a  step  in  such  proceedings,  we  cafrnot  say  that 
it  imposes  no  burden  or  hardship  furnishing  ground  for 
injunctive  relief,  if  in  fact  it  transcends  thefpower  of  the 
commission  or  is  so  manifestly  arbitrary  and  unreason¬ 
able  as  to  evidence  and  abuse  of  discretion.  Accounting 
under  the  order  of  the  commission  is  not  a  njere  matter  of 
form,  but  one  of  substance.  It  sets  forth  jthe  condition 
of  public  carriers  for  the  information  of  tHeir  stock  and 
bondholders  and  the  investing  public  as  w4ll  as  for  that 
of  the  commission.  It  furnishes  the  basis|  of  corporate 
financing,  and  many  other  matters  affectihg  their  very 
existence.  They  are  entitled,  therefore,  qot  to  be  sub¬ 
jected  to  accounting  orders  which  transceijd  the  powers 
of  the  commission  or  which  are  arbitrary  or  unreason¬ 
able  ;  and  we  have  no  doubt  that,  as  against  an  accounting 
order  which  so  offends,  a  carrier  is  entitl4d  to  relief  by 
injunction.  There  is  jurisdiction  in  equityl  therefore,  to 
entertain  the  suit  which  has  been  instituted,  (citing 
cases)”,  p.  970 


Norfolk  &  W .  Ry.  Co.  v.  United  States,  52  Fed.  (2d) 
967. 

To  the  same  effect  are  A.  B .  &  C.  R.  Co.  v.  United 
States ,  296  U.  S.  33  (80  L.  ed.  25) ;  C.  &  0.  Railway  v. 
United  States ,  5  Fed.  Sup.  7;  American  Tel.  &  Tel.  Co.  v.> 
U.  S.,  14  Fed  Sup.  (Adv.)  121. 

The  fact  that  the  Federal  Water  Power  Act  at  the  time 
this  proceeding  was  begun  did  not  expressly  provide  for  a 
review  by  the  courts  is  not  important.  In  St.  Louis  I.  M.  & 
Soutern  Ry.  Co.  v.  Williams ,  251  U.  S.  63  (64  L.  ed.  139)  in 
answer  to  a  contention  that  the  penal  provisions  of  a  rate¬ 
fixing  statute  were  unconstitutional  because  the  Act  failed 
to  provide  a  safe  mode  of  review,  the  court  said : 

“  .  .  .  On  the  contrary,  it  is  practically  conceded — 
and  we  judicially  know — that  if  the  carrier  really  re¬ 
garded  the  rate  as  confiscatory,  the  way  was  open  to 
secure  a  determination  of  that  question  by  a  suit  in  equity 
against  the  Railroad  Commission  of  the  state,  during 
the  pendency  of  which  the  operation  of  the  penalty  pro¬ 
vision  could  have  been  suspended  by  injunction.  .  .” 
p.  140 

See  also  Coal  &  Coke  Ry  Co.  v.  Conley,  67  W.  Va.  129 
(67  S.  E.  613). 

No  express  mode  of  review  having  been  granted  by  the 
Federal  Water  Power  Act,  it  wrould  be  unconstitutional  unless 
there  were  jurisdiction  in  the  courts  to  protect  citizens  against 
arbitrary  action  by  the  Federal  Power  Commission.  In  Cro¬ 
well  v.  Benson ,  285  U.  S.  22  (76  L.  ed.  598),  the  court  said: 

“  .  i  .  Moreover,  the  statute  contains  no  express 
limitation  attempting  to  preclude  the  court,  in  proceed¬ 
ings  to  set  aside  an  order  as  not  in  accordance  with  law, 


from  making  its  own  examination  and  determination  of 
facts  whenever  that  is  deemed  to  be  necessary  to  enforce 
a  constitutional  right  properly  asserted,  (citing  cases) 
As  the  statute  is  to  be  construed  so  as  to  support  rather 
than  to  defeat  it,  no  such  limitation  is  to  |  be  implied, 
p.  610  j 

See  also  Ohio  Valley  Water  Co.  v.  Ben  Avon  Borough, 
253  U.  S.  287  (64  L.  ed.  908) ; 

Chicago  M.  &  St.  P.  R.  Co.  v.  Minnesota ,  134  U.  S. 
418  (33  L.  ed.  970) ; 

Myers  v.  United  States ,  272  U.  S.  52  (71  |L.  ed.  160)  ; 

Springer  v.  Government  of  P.  I.,  277  U.J  S.  189  (72 
L.  ed.  845). 


Appellant  has  no  Adequate  Remedy  other  than  this 

Proceeding 


Section  25  of  the  Federal  Water  Power  Aq  (16  USCA 
819)  provides  that  anyone  guilty  of  disobediencej  of  a  lawful 
order  of  the  defendants  shall  be  deemed  guilty  of  a  misde¬ 
meanor,  and  upon  conviction  shall  be  punished  by  a  fine  not 
exceeding  $1,000,  and  that  every  month  of  defaulj:  after  notice 
shall  constitute  a  new  and  separate  offense.  If  then,  the 
plaintiff  refuses  to  comply  with  the  order  of  the  defendants, 
it  will  subject  itself  not  only  to  a  multiplicity!  of  criminal 
prosecutions  under  Section  25  during  the  months  in  which  the 
validity  of  the  order  was  being  finally  adjudicated,  but  will 
be  subject  to  the  danger  of  having  to  pay  $1,(|)00  for  each 
month  final  adjudication  was  delayed.  Moreover,  there  is 
no  certainty  that  criminal  prosecution  would  be  immediately 
instituted  and  the  fines  to  which  plaintiff  might  be  subject 
would  continually  mount.  If,  on  the  other  hand,  the  plaintiff 
violated  the  order  once  by  failing  to  comply  with  the  order 
for  one  month,  prosecution  might  not  be  instituted,  and,  if  it 
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were,  the  plaintiff  by  subsequent  compliance  with  the  order 
would  be  deprived  of  property  pending  the  determination  of 
the  suit  at  law  and  there  w^ould  be  no  possibility  of  its  recovery. 

Since  this  proceeding  began,  further  penalties  have  been 
imposed  by  amendments  to  the  Federal  Water  Power  Act  for 
failure  to  obey  lawful  orders  of  the  Commission.  Under  16 
USCA  825n  failure  to  comply  with  an  order  of  the  Commis¬ 
sion  subjects  the  licensee  to  a  penalty  not  exceeding  $1,000. 
16  USCA  825o(a)  fixes  a  penalty  of  $5,000  or  imprisonment 
of  not  more  than  two  years  or  both  upon  any  person  omitting 
or  failing  or  knowingly  causing  or  suffering  such  omission 
or  failure  of  any  act  or  thing  required  by  that  chapter  of  the 
Act.  16  USCA  825o(b)  provides  that  any  person  who 
violates  an  order  imposed  by  the  Commission  shall  be  punished 
by  a  fine  not  exceeding  $500  for  each  and  every  day  during 
which  such  offense  occurs. 

The  Supreme  Court  in  Ex  Parte  Young ,  209  U.  S.  123 
(52  L.  ed.  714),  pointed  out  that  no  adequate  remedy  at  law 
is  provided  by  the  opportunity  to  defend  against  suits  for 
penalties  or  indictments  such  as  are  provided  by  the  Federal 
Water  Power  Act.  In  that  case  the  court  said : 

“Suits  for  penalties,  or  indictment  or  other  criminal 
proceedings  for  a  violation  of  the  act,  would  therefore 
furnish  no  reasonable  or  adequate  opportunity  for  the 
presentation  of  a  defense  founded  upon  the  assertion  that 
the  rates  were  too  low  and  therefore  the  act  invalid. 

“We  do  not  say  the  company  could  not  interpose  this 
defense  in  an  action  to  recover  penalties  or  upon  the  trial 
of  an  indictment  (St.  Louis  &  S.  F.  R.  Co.  v.  Gill,  156 
U.  S.  649,  39  L.  ed.  567,  15  Sup.  Ct.  Rep.  484),  but  the 
facility  of  proving  it  in  either  case  falls  so  far  below 
that  which  would  obtain  in  a  court  of  equity  that  com¬ 
parison  is  scarcely  possible.”  p.  730 


53 


See  Santa  Fe  Pacific  R.  Co.  v.  Lane ,  244  U.|  S.  492  (61 
L.  ed.  1275).  j 

Other  authorities  that  a  bill  in  equity  lies  in  jsuch  a  case 

are: 

Truax  v.  Raich ,  239  U.  S.  33  (60  L.  ed.  1£1,  134) ; 

Stafford  v.  Wallace ,  258  U.  S.  495  (66  I L.  ed.  735, 
740) ;  j 

Terrace  v.  Thompson ,  263  U.  S.  197  (68  L.  ed.  255, 
275). 

In  this  last  cited  case,  in  answer  to  a  contention  that  the 
relief  at  law  was  adequate  when  the  unconstitutionally  of  a 
statute  could  be  pleaded  to  a  criminal  prosecution,  the  court 
said : 

u  .  .  .  They  are  not  obliged  to  take  the  risk  of  prose¬ 
cution,  fines,  and  imprisonment  and  loss  of  property  in 
order  to  secure  an  adjudication  of  their  rightf  The  com¬ 
plaint  presents  a  case  in  which  equitable  relief  may  be 
had,  if  the  law  complained  of  is  shown  to  be  a  contra¬ 
vention  of  the  Federal  Constitution.”  p.  239 

See  also  Ohio  Valley  Water  Co.  v.  Ben  Avon  Burough, 
263  U.  S.  287  (64  L.  ed.  908).  i 

Another  remedy  that  this  plaintiff  might  have  to  test  the 
validity  of  the  Commission’s  order  is  that  of  awaiting  action 
by  the  Attorney  General  under  Section  26,  16  L^SCA  820  of 
the  Act.  This  procedure  also  falls  short  of  affording  plaintiff 
an  adequate  remedy  because,  regardless  of  the  action  of  the 
Attorney  General,  such  a  procedure  would  not  prevent  prose¬ 
cution  against  the  plaintiff  under  the  penal  provisions  of  the 
Act  for  failure  to  comply  with  the  orders  of  the  (Commission. 
The  case  of  Federal  Trade  Commission  v.  Claire  Furnace 
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Company ,  274  U.  S.  160  (71  L.  ed.  978),  is  not  an  authority 
against  this  conclusion.  In  that  case  the  court  held  that  an 
injunction  should  not  be  granted  against  the  enforcement  of 
an  order  of  the  Federal  Trade  Commission  which  sought  to 
compel  the  production  of  voluminous  reports  containing  inti¬ 
mate  details  of  every  department  of  certain  coal  and  steel  com¬ 
panies.  The  basis  of  the  case  was  that  the  Federal  Trade 
Commission  Act  placed  the  duty  of  enforcing  the  Act  in  the 
hands  of  the  Attornev  General  exclusivelv,  and  that  the 
Attorney  General  was  given  the  duty  of  examining  the  scope 
and  propriety  of  the  orders  of  the  Commission.  The  court 
said: 


“There  was  nothing  which  the  commission  could 
have  done  to  secure  enforcement  of  the  challenged  orders 
except  to  request  the  Attorney  General  to  institute  pro¬ 
ceedings  for  a  mandamus  or  supply  him  with  the  neces¬ 
sary  facts  for  an  action  to  enforce  the  incurred  for¬ 
feitures.  If,  exercising  his  discretion,  he  had  instituted 
either  proceeding  the  defendant  therein  would  have  been 
fully  heard  and  could  have  adequately  and  effectively 
presented  every  ground  of  objection  sought  to  be  pre¬ 
sented  now.  Consequently,  the  trial  court  should  have 
refused  to  entertain  the  bill  in  equity  for  an  injunction, 
pp.  981-2 


‘‘The  purpose  of  Congress  in  this  requirement  is 
plain,  and  we  do  not  think  that  the  court  below  should 
have  dispensed  with  such  assistance.  Until  the  Attorney 
General  acts,  the  defendants  can  not  suffer,  and  when  he 
does  act,  they  can  promptly  answer  and  have  full  oppor¬ 
tunity  to  contest  the  legality  of  any  prejudicial  proceed¬ 
ing  against  them.  That  right  being  adequate  they 
were  not  in  a  position  to  ask  relief  by  injunction/’  p.  982 


I 

The  distinction  between  the  Claire  Furnace  Company 
case  and  the  case  at  bar  was  recognized  by  this  court  in  Fed¬ 
eral  Trade  Commission  v.  Millers'  Nat.  Federation ,  et  al.} 
23  Fed.  (2d)  968,  in  which  the  court  held  tha|t  the  district 
court  had  jurisdiction  to  annul  subpoenas  issued  jfco  individuals 
by  the  Federal  Trade  Commission.  In  that  case  the  court 
said: 


“If  only  the  procedure  open  against  a  'contumacious 
witness  was  by  mandamus  at  the  instance  of  the  Attorney 
General,  as  in  the  case  of  a  corporation,  and,  in  the  event 
of  the  issuance  of  a  writ,  the  witness,  by  complying  with 
the  order,  could  purge  himself  from  liability,  the  rule  in 
the  Claire  Case  would  apply;  but  here  the  mere  refusal 
to  obey  the  subpoena  is  made  a  separate  arid  substantive 
criminal  offense,  with  the  additional  possibility  of  a  pro¬ 
ceeding  against  him  at  the  instance  of  the  Commission. 
In  other  words,  the  discretion  reposed  in  the  Attorney 
General  in  no  respect  furnishes  immunity  from  prosecu¬ 
tion  in  any  court  having  proper  jurisdiction  of  the  case. 


“Unquestionably,  as  in  the  Claire  Ca.|e,  where  spe¬ 
cific  performance  of  the  order  could  be  compelled  only  by 
mandamus,  and  a  full  opportunity  is  afforded  to  answer, 
and  set  up  by  way  of  defense,  objections  to  the  validity 
of  the  orders,  the  legal  remedy  would  be  adequate.  In  the 
present  case,  however,  a  different  situation  is  presented, 
since  upon  refusal  to  comply  with  the  subpoena  the  wit¬ 
ness  lays  himself  liable  to  the  criminal  penalties  imposed 
by  section  10.  The  criminal  liability  attaches,  even  if  the 
procedure  by  mandamus  were  attempted  hi  the  Attorney 
General,  or  action  be  instituted  by  the  Commission  to 
compel  obedience  to  its  subpoena;  and  whether  the  wit¬ 
ness  be  proceeded  against  for  disobedience  of  the  sub¬ 
poena  under  section  10  or  in  mandamus  at  {he  instance  of 
the  Attorney  General,  or  by  the  Commission  under  sec¬ 
tion  9,  criminal  liability  for  disobedience  [is  a  condition 


56 


precedent  to  the  right  to  test  the  balidity  of  the  act. 
pp.  970-1 

*1> 

'r  *1**  ‘T*  'r  -T* 

“The  jurisdiction  of  equity  to  restrain  the  threat¬ 
ened  enforcement  of  the  criminal  penalties  in  this  case  is 
based  upon  the  well-recognized  principle  that,  where  the 
terms  of  the  statute  are  so  expressed  that  the  only  avenue 
open  to  test  its  validity  is  through  disobedience  of  a  crim¬ 
inal  statute,  it  amounts  to  a  denial  of  a  hearing,  a  want 
of  due  process  of  law.  In  other  words,  if  the  statute,  as 
in  this  case,  compels  an  individual  to  subject  himself  to 
criminal  prosecution  as  a  condition  precedent  to  inquir¬ 
ing  into  the  power  or  jurisdiction  of  the  Commission  to 
act,  it  amounts  to  a  deprivation  of  the  equal  protection 
of  the  laws.  In  Cotting  v.  Kansas  City  Stock  Yards  Co., 
183  U.  S:  79,  102.  22  S.  Ct.  30,  40  (46  L.  ed.  92),  Mr. 
Justice  Brew’er,  speaking  for  the  court,  said:  ‘But  when 
the  Legislature,  in  an  effort  to  prevent  any  inquiry  of 
the  validity  of  a  particular  statute,  so  burdens  any  chal¬ 
lenge  thereof  in  the  courts  that  the  party  affected  is 
necessarilv  constrained  to  submit  rather  than  take  the 

J 

chances  of  the  penalties  imposed,  then  it  becomes  a  serious 
question  whether  the  party  is  not  deprived  of  the  equal 
protection  of  the  laws.'  p.  971 

*  *  3fC  *  5}C 

“  .  . The  gravity  of  the  penalty  is  not  controlling, 
since  the  mere  risk  of  imprisonment  is  sufficient  to  deter 
the  average  person  into  submission  to  the  restrictions  of 
a  statute,  thus  depriving  the  person,  company,  or  corpora¬ 
tion  affected  of  anv  remedy  to  test  its  validity.’  .  .  .”  p. 
972 

See  also  United  States  v.  Morgan ,  222  U.  S.  274  (56 
L.  ed.  198). 

Not  only  would  the  penal  provisions  of  Section  25  attach 
if  this  plaintiff  awaited  the  action  of  the  Attorney  General 
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consequences 


to  test  the  validity  of  the  order  of  the  Commission,  but  by 
doing  so  it  might  subject  itself  to  an  action  to  revoke  the 
license  for  the  entire  project  as  is  provided  by  Section  26. 
The  remedy  attended  by  the  risk  of  such  grave 
cannot  by  any  means  be  called  adequate. 

Taxes  and  Interest 

i 

The  Federal  Power  Commission  in  its  first  jannual  report 
(1921),  after  mentioning  early  attempts  to  improve  naviga¬ 
tion  in  portions  of  the  Coosa  River,  said : 


dams  which 
gable  waters, 


t  i 

‘‘Between  these  improved  sections  wai  a  stretch  of 
116  miles  abounding  in  shoals  and  rapids  and  so  costly 
of  improvement  that  the  Government  hesitated  to  under¬ 
take  the  work.  Private  interests  thereupoh  proposed  to 
undertake  the  improvement  by  building 
would  produce  consecutive  stretches  of  nav 
eventually  opening  the  entire  section  to  navigation  and 
which  would  produce  sufficient  water  po\fer  to  justify 
the  total  cost  of  the  improvement.  An  a^t  authorizing 
the  construction  of  a  dam  and  power  plant  by  the  Ala¬ 
bama  Power  Co.  at  'Lock  No.  12’  was  approved  on  March 
4,  1907,  and  the  plant  was  constructed  c.nd  placed  in 
operation  in  1913.  In  1912  a  bill  for  the  construction 
of  a  second  dam  and  power  plant  to  be  located  in  the 
vicinity  of  'Lock  No.  18’  passed  both  Houses  of  Con¬ 
gress,  but  was  vetoed  on  August  24,  1912,  by  President 
Taft  because  it  failed  to  make  provision  for  adequate 
compensation  for  the  privilege  to  be  grantecji.”  pp.  6-7 

As  to  the  intervening  period  between  the  yeto  by  Presi¬ 


dent  Taft  and  the  passage  of  the  Federal  Watej 
the  Commission,  in  its  annual  report,  says : 

"Only  two  further  authorizations  a^ 
been  granted  by  Congress  after  the  veto 


r  Power  Act, 


pear  to  have 
lof  the  Coosa 
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River  bill.  Proposals  for  general  legislation  to  amend 
the  act  of  1910  were,  however,  constantly  before  Con¬ 
gress,  but  without  results  achieved  until  in  the  second 
session  of  the  Sixty-fifth  Congress  proposed  legislation 
with  respect  to  navigable  waters  was  merged  with  simi¬ 
lar  proposals  respecting  the  public  lands.  The  combined 
bill  approved  on  June  10,  1920,  finally  broke  the  dead¬ 
lock  that  had  existed  for  more  than  a  decade  in  Federal 
water-power  legislation.” 

The  diligence  of  Alabama  Power  Company  in  the  con¬ 
struction  of  this  project,  after  legal  authority  was  obtainable, 
is  also  disclosed  by  the  first  annual  report  of  the  Federal 
Power  Commission  in  which  it  is  said : 


“On  November  3,  1920,  the  Alabama  Power  Co. 
filed  with  the  Federal  Power  Commission  a  partial  ap¬ 
plication  for  a  license  for  power  development  at  Duncan's 
Riffle  on  the  Coosa  River.  Its  completed  application  was 
submitted  on  May  5,  1921.  The  application  was  adver-  « 
tised,  hearings  were  held,  both  locally  and  before  the 
Commission,  examination  was  made  and  report  submit¬ 
ted  by  the  district  engineer,  Engineer  Department,  U.  S.  * 
Army,  and  license  was  issued  on  June  27,  less  than  two 
months  after  the  filing  of  the  complete  application.  Pre¬ 
liminary  work  was  started  four  days  later.  Construction  * 
is  now  fully  under  way  and  it  is  expected  that  this  proj¬ 
ect,  which  had  been  delayed  for  10  years  for  lack  of  Fed¬ 
eral  authorization,  will  be  completed  and  in  operation  * 
within  18  months.” 


4 


Fee  of  Dixie  Construction  Company 


In  Houston  v.  Southwestern  Bell  Telephone  Co,,  259 
U.  S.  318  (66  L.  ed.  961),  the  Supreme  Court  said: 

“  .  .  .  Under  the  circumstances  disclosed  in  the  evi¬ 
dence,  the  fact  that  the  American  Telegraph  &  Telephone 
Company  controlled  the  Company  and  the  Western  Elec¬ 
tric  Company  by  stock  ownership  is  not  important  beyond 
requiring  close  scrutiny  of  their  dealings  I  to  prevent 


imposition  upon  the  community  served  b)| 
pany.  .  .  .”  p.  964 


the  Corn- 


Speaking  of  a  contract  between  a  utility  an|i  its  wholly 
owned  subsidiary  the  Supreme  Court  in  a  morej  recent  case 
said : 


“We  need  not  labor  the  point  that  a  pjiblic  service 
corporation  may  not  make  a  rate  confiscatory  by  reduc¬ 
ing  its  net  earnings  through  the  device  of  a  contract  un¬ 
duly  favoring  a  subsidiary  or  a  corporation  owned  by  its 
own  stockholders.  Cf.  Chicago  &  G.  T.  R.  Co.  v.  Well¬ 
man,  143  U.  S.  339,  345,  36  L.  ed.  170, 179^  12  Sup.  Ct. 
Rep.  400.  We  recognize  that  a  Public  Service  Commis¬ 
sion,  under  the  guise  of  establishing  a  fair  rp.te,  may  not 
usurp  the  functions  of  the  company's  directors  and  in 
every  case  substitute  its  judgment  for  theirs  as  to  the 
propriety  of  contracts  entered  into  by  the  utility;  and 
common  ownership  is  not  of  itself  sufficient  ground  for 
disregarding  such  intercorporate  agreements  when  it 
appears  that,  although  an  affiliated  corporation  may  be 
receiving  the  larger  share  of  the  profits,  tfie  regulated 
company  is  still  receiving  substantial  benefits  from  the 
contract  and  probably  could  not  have  secured!  better  terms 
elsewhere. .  .”  p.  401 

i 

United  Fuel  Gas  Co.  v.  Railroad  Commission,  278  U. 
S.  300  (73  L.  ed.  390). 


In  considering  payments  made  to  the  American  Tele¬ 
phone  and  Telegraph  Company  under  the  well  known  license 
contract  between  that  company  and  its  operating  utility,  the 
Supreme  Court  of  Maryland  held  that  such  payments  were 
proper  operating  expenses.  In  the  course  of  its  opinion,  the 
court  said : 

“By  these  cases  it  is  settled  that,  in  the  absence  of 
some  showing  of  bad  faith,  such  contracts  are  binding 
upon  local  telephone  companies,  and  must  be  respected  by 
Commissions  and  courts,  provided  that  the  Company 
clearly  shows  that  the  charge  made  and  allowed  for  the 
services  rendered  and  supplies  furnished  was  reasonable, 
and  less  than  that  at  which  the  same  could  be  obtained 
from  other  sources.  .  . 

“What  the  Commission  does  claim  is  that,  so  far 
from  being  independent,  the  Maryland  Company  is  a 
mere  name  under  which  the  National  operates  a  part  of 
its  business.  To  determine  what  return  comes  to  the  real 
owner  of  the  property  standing  in  the  name  of  the  Mary¬ 
land  Company,  it  is,  in  its  view,  necessary  to  consider  all 
the  income  which  the  owner  receives  from  such  property, 
no  matter  what  may  be  the  channel  through  which  it 
reaches  its  treasury.  .  .  This  contention  has  great  force, 
but  cannot  be  adopted  by  us,  because  it  has  been  def¬ 
initely  rejected  by  the  Supreme  Court  of  the  United 
States.”  pp.  447-8 

Chesapeake  &  Potomac  Telephone  Co.  of  Baltimore 
City  v.  Whitman ,  et  al.,  P.U.R.  1925D,  407 
(Md.) 

Some  of  the  other  recent  cases  are : 

Michigan  Bell  Telephone  Co.  v.  Odell,  45  Fed.  (2d) 
180, 182; 

International  Railway  Co.  v.  Prenderaast,  1  Fed.  Sup. 
623,  631. 


The  best  statement  we  have  been  able  to  fihd  on  the 
general  principles  here  involved  was  that  made  |dv  Justice 
Cardozo  as  Judge  of  the  Court  of  Appeals  of  Hew  York, 
holding  that  a  parent  corporation  was  not  to  be  Considered 
one  with  its  subsidiary  in  a  suit  for  a  tort  committed  by  the 
subsidiary.  The  court  said: 

“The  whole  problem  of  the  relation  betwjeen  parent 
and  subsidiary  corporations  is  one  that  is  stil|  enveloped 
in  the  mists  of  metaphor.  Metaphors  in  lawf  are  to  be 
narrowly  watched,  for  starting  as  devices  to  liberate 
thought,  they  end  often  by  enslaving  it.  We  say  at  times 
that  the  corporate  entity  will  be  ignored  when  the  parent 
corporation  operates  a  business  through  a  j  subsidiary 
which  is  characterized  as  an  'alias’  or  a  ‘duifnmy’.  All 
this  is  well  enough  if  the  picturesqueness  of  tlhe  epithets 
does  not  lead  us  to  forget  that  the  essential  term  to  be 
defined  is  the  act  of  operation.  Dominion  may  be  so 
complete,  interference  so  obstrusive,  that  by  |the  general 
rules  of  agency  the  parent  will  be  a  principal  aJnd  the  sub¬ 
sidiary  an  agent.  Where  control  is  less  th^in  this,  we 
are  remitted  to  the  tests  of  honesty  and  justicC.  (Ballan- 
tine,  Parents  &  Subsidiary  Corporations,  14  California 
Law  Review,  12,  18,  19,  20).  The  logical  consistency 
of  a  juridical  conception  will  indeed  be  sacrificed  at  times 
when  the  sacrifice  is  essential  to  the  end  that  some  ac¬ 
cepted  public  policy  may  be  defended  or  upheld.  .  .  At 
such  times  unity  is  ascribed  to  parts  which,  kt  least  for 
many  purposes,  retain  an  independent  life,  foj*  the  reason 
that  only  thus  can  we  overcome  a  perversion  <bf  the  privi¬ 
lege  to  do  business  in  a  corporate  form.  We  find  in  the 
case  at  hand  neither  agency  on  the  one  hand^  nor  on  the 
other  abuse  to  be  corrected  by  the  implication  <bf  a  merger. 
...  In  such  circumstances,  we  thwart  the  public  policy 
of  the  state  instead  of  defending  or  upholding  it,  when 
we  ignore  the  separation  between  subsidiary  and  parent, 
and  treat  the  two  as  one.”  p.  61  | 
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Berkey  v.  Third  Avenue  R.  Co.,  244  N.  Y.  84,  155 
N.  E.  58. 

Lands  and  Water  Rights 

Legal  Status  of  Riparian  Rights  of  Companies  Participat¬ 
ing  in  the  1913  Consolidation  << 

The  riparian  right  of  Alabama  Power  Company  to  de¬ 
velop  power  of  the  Coosa  River  was  not  derived  from  the 
license  issued  to  it  by  the  Federal  Power  Commission,  but  was 
a  right  vested  in  its  predecessor  companies  to  which  Ala-  4 
bama  Power  Company  succeeded  in  the  consolidation  of  1913. 

The  United  States  has  no  proprietary  right  in  the  navi¬ 
gable  streams  within  the  borders  of  a  state. 

In  Port  of  Seattle  v.  Oregon  &  Washington  Railroad 
Company,  255  U.  S.  56  (65  L.  ed.  500)  ,  the  court  said : 

“The  right  of  the  United  States  in  the  navigable 
waters  within  the  several  states  is  limited  to  the  control 
thereof  for  purposes  of  navigation.  Subject  to  that  right 
Washington  became,  upon  its  organization  as  a  state, 
the  owner  of  the  navigable  waters  within  its  boundaries 
and  of  the  land  under  the  same.  W’eber  v.  State  Harbor 
Comrs.  18  Wall.  57,  21  L.  ed.  798.  By  §1  of  article  17 
of  its  Constitution  the  state  asserted  its  ownership  in  the 
bed  and  shore  ‘up  to  and  including  the  line  of  ordinary 
high  tide  in  waters  where  the  tide  ebbs  and  flows/  The 
extent  'of  the  state’s  ownership  of  the  land  is  more  ac¬ 
curately  defined  by  the  decisions  of  the  highest  court,  as 
being  the  land  below  high-water  mark,  or  the  meander 
line,  whichever  of  these  lines  is  the  lower.  The  character 
of  the  state’s  ownership  in  the  land  and  in  the  waters  is 
the  full  proprietary  right.  The  state,  being  the  absolute 
owner  of  the  tidelands  and  of  the  waters  over  them,  is 


free,  in  conveying  tidelands,  either  to  grant1  with  them 
rights  in  the  adjoining  water  area,  or  to  completely  with¬ 
hold  all  such  rights.  .  .  .  ”  p.  506 

To  the  same  effect  is  United  States  v.  River  Rouge  Im¬ 
provement  Co.,  269  U.  S.  411  (70  L.  ed.  339).  j 

The  like  principle  that  all  proprietary  rights  in  navigable 
streams  in  the  borders  of  the  various  states  are  vested  in  the 
states  and  their  citizens  was  established  early  in  the  history  of 
our  country.  In  Pollard  v.  Hagan,  44  U.  S.  2Tp  (11  L.  ed. 
565)  ,  the  Supreme  Court,  holding  that  the  United  States  had 
no  authority  to  transfer  to  private  ownership  title  to  the 
shores  and  soils  under  navigable  waters  within  the  limits  of 
what  afterwards  became  the  State  of  Alabama,  said: 


“  .  .  .  First.  The  shores  of  navigable  j  waters,  and 
the  soils  under  them,  were  not  granted  by  tjhe  Constitu¬ 
tion  to  the  United  States,  but  were  reserved  |to  the  States 
respectively.  Second.  The  new  States  halve  the  same 
rights,  sovereignty  and  jurisdiction  over  th|is  subject  as 
the  original  States.  .  .  p.  574 


Enunciating  the  same  doctrine,  the  court 
Waddell,  16  Peters  367  (10  L.  ed.  997),  said: 


n  Martin  v. 


“  .  .  .  when  the  Revolution  took  place  the  people  of 
each  State  became  themselves  sovereign:  jand  in  that 
character  hold  the  absolute  right  to  all  thdir  navigable 
waters  and  the  soils  under  them  for  their  own  common 


use.  subject  only  to  the  rights  since  surren 
Constitution  to  the  general  government.  .  . 


dered  by  the 
’  p.  410 


Thus  proprietary  rights  in  navigable  streams  are  all 
vested  either  in  the  state  as  trustee  for  the  public]:  generally  or 
in  its  private  citizens  as  riparian  owners,  or  as|  it  has  often 
been  said,  a  right  in  a  navigable  stream  is  either  \jus  publicum 


or  jus  privatum.  Whether  the  right  to  develop  water  power 
of  a  navigable  stream  within  the  borders  of  a  state  is  jus 
publicum  or  jus  privatum  is  purely  a  question  of  state  law. 
As  was  said  by  the  Supreme  Court  in  determining  whether 
a  riparian  owner  on  the  navigable  portion  of  the  Mississippi 
River  had  a  right  to  enjoin  diversions  of  water  from  above 
its  power  plant: 

“  .  .  .  we  are  of  opinion  that  the  property  rights  of 
the  plaintiffs  in  error,  as  riparian  owners,  are  to  be 
measured  bv  the  rules  and  decisions  of  the  state  courts 
of  Minnesota.  This  principle,  we  think,  has  been  an¬ 
nounced  and  adhered  to  by  this  court  from  its  very  early 
days,  and  no  distinction  has  been  made  between  the  rights 
of  the  original  states  and  those  which  were  subsequently 
admitted  to  the  Union  under  the  provisions  of  the  Federal 
Constitution.”  p.  501 

St.  Anthony  Falls  Water  Power  Co.  v.  Board  of 
Water  Commissioners ,  168  U.  S.  349  (42  L. 
ed.  497). 

Again  in  United  States  v.  Cress ,  243  U.  S.  316  (61  L. 
ed.  746),  the  court  said: 

“The  states  have  authority  to  establish  for  them- 

* 

selves  such  rules  of  property  as  they  may  deem  expedient 
with  respect  to  the  streams  of  water  within  their  borders, 
both  navigable  and  non-navigable  and  the  ownership  of 
the  lands  forming  their  beds  and  banks,  (citing  cases), 
subject  however,  in  the  case  of  navigable  streams,  to  the 
paramount  authority  of  Congress  to  control  the  naviga¬ 
tion  so  far  as  mav  be  necessary  for  the  regulation  of 
commerce  among  the  states  and  with  foreign  nations, 
(citing  cases) ;  the  exercise  of  this  authority  being  sub¬ 
ject ,  in  its  turn ,  to  the  inhibition  of  the  5th  Amendment 
against  the  taking  of  private  property  for  public  use 
without  just  compensation  ”  (Italics  supplied)  p.  749 
Other  cases  in  which  this  principle  has  been  followed  are : 
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Port  of  Seattle  v.  Oregon  &  Washington  Railroad 
Co.,  255  U.  S.  56  (65  L.  ed.  500) ; 

Hardin  v.  Jordan ,  140  U.  S.  371  (35  L.  ed.  428) ; 

Grand  Rapids  &  I.  R.  Co.  v.  Butler,  159  U.  S.  87  (40 
L.  ed.  85) ; 

Hardin  v.  Shedd,  190  U.  S.  508  (47  L.  e(L  1156) ; 

Donnelly  v.  United  States,  228  U.  S.  243  (57  L.  ed. 
820). 

Thus  we  are  lead  to  an  examination  of  the  laws  of  the 
State  of  Alabama  in  force  in  1913  to  determine  thjs  extent  and 
nature  of  the  rights  which  the  consolidated  Alabama  Power 
Company  acquired  in  the  consolidation.  In  addition  to  its 
common  law  rights  as  a  riparian  owner,  the  consolidated  cor¬ 
poration  became  vested  with  the  right  to  develop  the  hydro¬ 
electric  power  of  the  Coosa  River  at  the  site  of  Mitchell  Dam 
by  virtue  of  two  statutes  of  Alabama. 

Under  Section  6148,  Code  of  Alabama  1907,  in  effect 
in  1913  and  still  in  effect  as  Section  10570,  Code  of  1923,  it 
was  provided  that  a  corporation  which  had  acquired  certain 
necessary  abutment  sites  for  a  dam  and  complied  with  cer¬ 
tain  other  conditions  was  “granted  an  easemerjt  for  powder 
purposes  to  and  in  the  waters  and  bed  of  the  river  in  which 
dam  or  system  of  dams,  and  lock  or  system  of  lotks  are  to  be 
constructed,  for  the  full  area  covered  by  the  slack  water  pool 
or  pools  which  will  be  created  by  the  construction  of  the  said 
dam  or  system  of  dams,  to  the  extent  necessary  j  for  develop¬ 
ing  the  full  power  of  said  river  over  that  length  of  same 
upon  which  navigation  is  to  be  improved  as  provided  herein”. 

Each  of  the  companies  entering  into  the  consolidation  of 
1913  had  complied  with  all  the  conditions  of  the  statute  and 
Wetumpka  Power  Company  by  virtue  of  such  compliance 
controlled  the  present  site,  Mitchell  Dam  (R.  147,  177,  359). 
The  rights  of  these  companies  were  not  subject  to  condem- 


nation  under  the  laws  of  the  State  of  Alabama  then  or  now 
existing. 

In  addition  to  Section  6148,  Code  1907,  part  of  which 
is  quoted  above,  the  several  companies  entering  the  consolida¬ 
tion  of  1913  had  complied  with  the  provisions  of  Section 
3627,  Code  1907,  which  was  in  force  at  that  time  and  is  now 
in  force  as  Section  7193,  Code  1923  (Finding  of  fact  14,  R. 
132)  This  section  and  following  sections  granted  to  such  cor¬ 
poration  the  right  to  construct  and  operate  dams,  together  with 
all  works  incident,  necessarv  or  related  thereto  for  the  manu- 

y  m/ 

facture  and  supply  of  power  produced  by  water  as  a  motive 
force.  These  sections  also  vested  such  corporations  with  ex¬ 
tensive  powers  of  eminent  domain  and  provided  that  any  dam 
erected  in  accordance  with  the  provisions  of  the  statute  should 
be  considered  a  dam  “authorized  by  the  legislature  of  this 
State  at  the  particular  site  selected  and  of  the  specific  height 
and  dimensions  determined  upon". 

Any  question  which  might  have  been  raised  as  to  the 
rights  of  these  several  corporations  to  develop  water  power  on 
the  Coosa  River  under  Section  3627  mentioned  above,  was 
settled  in  the  case  of  State  ex  rel.  The  Attorney  General  v. 
Alabama  Power  Co.,  176  Ala.  620  (58  So.  462).  The  court 
stated  the  question  in  that  case  as  follows : 

“The  single  question  which  the  state  (appellant) 
presents  on  this  appeal  is  whether  Code,  Sec.  3627  et 
seq.,  intends  the  granting,  by  the  state,  of  the  right  to 
corporations  lawfully  chartered  to  manufacture,  supply, 
and  sdl  to  the  public  power  produced  by  water  as  a 
motive  force,  to  dam  navigable  waters  ?”  p.  626 
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The  court  then  held  that  the  statutes  of  Alabama  plainly 
granted  such  a  right  to  Alabama  Power  Company.  In  the 
course  of  its  opinion,  the  court  said : 

j 

“  .  .  .  Subject  to  the  stated  limitation  i|n  favor  of 
the  supreme  right  of  navigation  reposed  in  [the  United 
States,  this  state  may  even  grant  the  fee  in  the  I  trust  prop¬ 
erties  to  which  reference  has  been  made;  provided  the 
grant  is  not  inconsistent  with  public  interestjs  to  which 
the  navigable  water  ways  are  permanently,  originally, 
dedicated.  .  .  .”  p.  626 

From  the  foregoing  statutes  and  decisions  of  the  highest 
court  in  Alabama,  it  is  indisputable  that  there  attached  to  the 
lands  owned  by  the  several  corporations  entering  ^he  merger, 
rights  as  riparians  to  develop  the  water  power  of  the  Coosa 
River  at  the  sites  which  they  owned.  While  the  legal  title  to 
the  waters  and  bed  of  the  river  remained  in  the  state,  such 
legal  title  did  not  impair  the  rights  of  these  corporations.  As 
was  said  by  the  Alabama  Supreme  Court  in  the  case  of  Mobile 
Transportation  Company  v.  City  of  Mobile ,  153  Ala.  409 
(44  So.  976)  : 

“It  is  utterly  immaterial  to  the  riparian  owner  who 
may  become  his  trustee  of  the  legal  title  of  the  shore  and 
bed,  as  his  rights  are  immutable,  except  upon  the  exercise 
of  the  paramount  right  of  eminent  domain.  ”|  p.  418 
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CODE  OF  1907 

“3502.  Corporations  may  consolidate  or  merge — 
Any  two  or  more  corporations  which  are  authorized  to 
consolidate  may  merge  or  consolidate  into  a  single  cor¬ 
poration,  which  may  be  either  one  of  the  consolidated 
corporations  or  a  new  corporation  to  be  formed  by  means 
of  such  merger  or  consolidation  ;  in  either  event  such  con¬ 
solidation  shall  be  effected  in  the  manner  following. 

“3503.  Consolidations  or  merger  of  corporations, 
how  effected. — The  directors  of  the  several  corporations 
proposing  to  merge  or  consolidate  may  enter  into  joint 
agreement  under  the  corporate  seals  of  the  respective  cor¬ 
porations,  prescribing  the  terms  and  conditions  thereof, 
the  mode  of  carrying  the  same  into  effect,  the  name  and 
principal  place  of  business  in  this  state  of  the  new  cor¬ 
poration  (if  one  shall  be  formed  or  created)  or  of  the  con¬ 
solidated  corporation,  as  the  case  may  be;  the  number, 
names,  and  postoffice  addresses  of  the  first  directors  and 
officers  of  the  new  consolidated  corporation;  the  number 
of  shares  of  the  capital  stock,  both  common  and  preferred, 
the  par  value  of  each  share  thereof,  and  the  manner  and 
terms  of  converting  the  capital  stock  of  each  of  the  merg¬ 
ing  or  consolidating  corporations  into  the  stock  or  obliga¬ 
tions  of  such  new  or  consolidated  corporation,  and  how 
and  when  the  directors  and  officers  of  such  new  or  con¬ 
solidated  corporation  shall  be  chosen,  together  with  all 
such  other  provisions  or  details  as  the  directors  of  the 
several  consolidating  or  merging  corporations  may  deem 
necessary  to  perfect  such  merger  or  consolidation.  The 
agreement  shall  then  be  submitted  to  the  stockholders  of 
each  of  the  several  consolidating  corporations,  separately, 
at  a  meeting  to  be  called  by  the  directors  for  the  purpose 
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of  considering  the  same;  at  such  meeting  the  sp.id  agree¬ 
ment  of  the  directors  shall  be  considered,  and  a  vote  of 
the  stockholders  of  each  corporation  shall  be  ijaken  sep¬ 
arately  for  the  adoption  or  rejection  of  the  agreement,  each 
share  of  stock  entitling  the  holder  to  one  votb.  If  the 
votes  of  the  holders  of  two-thirds  in  value  of  thje  stock  of 
each  of  the  merging  corporations,  voting  at  said|  meetings 
in  person  or  by  proxy,  be  for  the  adoption  of  |:he  agree¬ 
ment,  the  fact  shall  be  certified  by  the  secretaries  of  the 
respective  corporations  under  the  corporate  seajs,  and  the 
agreement  so  adopted  shall  be  filed  and  recorded  in  the 
office  of  the  secretary  of  state,  and  a  copy  of  said  agree¬ 
ment  of  merger  or  consolidation  duly  certified  by  the  sec¬ 
retary  of  state  shall  be  evidence  of  the  existence  of  such 
new  or  consolidated  corporation.  Upon  the  filing  of  said 
agreement  in  the  office  of  the  secretary  of  statb,  the  sev¬ 
eral  corporations  shall  be  one  corporation  by  j  the  name 
provided  in  said  agreement.  j 

“3504.  Powers,  duties  and  liabilities  of  .-j — Consoli¬ 
dated  or  merger  corporations  shall  possess  all  me  rights, 
powers,  and  privileges,  and  be  subject  to  all  the  restric¬ 
tions,  disabilities,  and  duties  of  each  of  the  consolidating 
corporations,  unless  additional  powers  not  injconsistent 
with  the  provisions  of  this  chapter,  are  expressed  in  the 
said  agreement  and  acts  of  consolidation,  and  |unless  the 
powers  possessed  by  the  several  merging  corporations  are 
limited  or  restricted  in  said  agreement.  j 

“3505.  Rights,  privileges,  powers,  franchises,  and 
property  vested  in  consolidated  or  merger  corporations. 
— Upon  the  consummation  of  such  merger  or  consolida¬ 
tion,  all  and  singular,  the  rights,  privileges,  powers,  fran¬ 
chises,  and  all  property,  real,  personal,  or  mixbd,  and  all 


debts  due  ion  any  account,  as  well  as  for  stock  subscrip¬ 
tions,  and  all  other  things  in  action  belonging  to  each  of 
the  said  several  corporations,  shall  be  vested  in  the  con¬ 
solidated  corporation;  and  all  property,  rights,  privileges, 
powers,  and  franchises,  and  all  and  every  other  interest 
shall  thereafter  be  as  effectually  the  property  of  the  con¬ 
solidated  corporation,  as  they  were  of  the  respective  for¬ 
mer  corporations,  and  the  title  to  any  real  estate  by  deed 
or  otherwise  under  the  laws  of  this  state,  vested  in  any 
of  such  respective  former  corporations  shall  vest  in  the 
new  corporation,  and  shall  not  in  any  way  be  impaired 
by  reason  of  such  consolidation. 

“3506.  Rights  of  creditors  and  liens  preserved. — 
Rights  of  creditors  and  all  liens  upon  the  property  of  any 
of  the  said  former  corporations  shall  be  preserved  unim¬ 
paired,  and  the  former  corporations  may  be  deemed  to 
continue  in  existence  in  order  to  preserve  the  same;  and 
all  debts,  liabilities,  and  duties  of  each  of  the  said  former 
corporations  shall  thenceforth  attach  to  the  consolidated 
corporation,  and  may  be  enforced  against  it  to  the  same 
extent  as  if  said  debts,  duties,  and  liabilities  had  been  in¬ 
curred  or  contracted  by  it. 

“3507.  Proceedings  in  case  any  stockholder  dissents 
from  merger. — Upon  the  merger  or  consolidation  of  two 
or  more  corporations  into  a  single  corporation  as  in  this 
article  provided,  if  any  stockholder  in  any  of  the  merging 
or  consolidating  corporations  not  voting  in  favor  of  the 
merger  or  consolidation,  shall  dissent  therefrom  and  shall 
refuse  or  neglect  to  convert  his  stock  into  the  stock  of 
the  consolidated  corporation,  or  dispose  thereof  in  the 
manner  and  on  the  terms  specified  in  the  agreement  of 
consolidation,  such  dissenting  stockholder  shall  be  paid 
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the  actual  value  of  his  stock,  if  he  demands  it,  and  may  at 
any  time  within  thirty  days  after  the  adoption  and  filing 
of  such  agreement  of  consolidation,  or  the  new  or  con¬ 
solidated  corporation  may,  within  such  time,  apply  by 
petition  to  the  court  of  probate  of  the  county  in  which  the 
chief  office  of  the  corporation  whose  stockholder  shall  so 
dissent  or  neglect,  was  or  is  situated,  and  the|  court,  on 
reasonable  notice  to  be  prescribed  by  it,  to  tfie  consol¬ 
idated  corporation  or  to  the  dissenting  stockholder,  as  the 
case  may  be,  shall  appoint  three  disinterested  appraisers 
to  appraise  the  full  market  value  of  his  stock;  such  ap¬ 
praisers  shall  take  an  oath  to  fairly  and  impartially  ap¬ 
praise  the  full  market  value  of  such  stock,  without  regard 
to  any  apreciation  or  depreciation  thereof  by  reason  of 
such  consolidation,  and  shall  within  ten  days  make  and 
return  to  the  court  their  appraisement  thereof;  and  such 
appraisement  shall  not  be  confirmed  by  the  court  until 
the  expiration  of  ten  days  from  the  day  it  is  retjurned  into 
court.  If  no  contest  of  the  appraisement  is  filejd  by  either 
party  within  ten  days  from  the  return  thereof  into  court, 
or  if,  upon  hearing  any  such  contest,  the  court  is  satis¬ 
fied  that  the  appraisement  is  the  full  market  value  of  the 
stock  of  such  dissenting  stockholder,  the  court  must  enter 
an  order  confirming  said  appraisement,  and  such  con¬ 
firmation  shall  be  final  and  conclusive  on  all  parties  un¬ 
less  an  appeal  is  taken  within  ten  days  to  the  circuit  court 
of  such  county  or  other  court  exercising  like  jurisdiction. 
Upon  the  filing  of  the  notice  of  appeal  by  ejther  party 
with  the  judge  of  such  probate  court,  within  said  period, 
such  judge  must  certify  all  proceedings  and  the  appraise¬ 
ment  to  such  circuit  court  or  other  court  exercising  like 
jurisdiction,  and  in  such  court  an  issue  must  be  made  up 
under  the  direction  of  the  court,  and  the  cause  tried  as 
other  causes  are  tried  in  such  court.  If  no  suqh  appeal  is 
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taken,  and  the  value  of  his  stock  so  ascertained  be  not 
paid  to  the  dissenting  stockholder  within  thirty  days  from 
the  confirmation  of  said  appraisement,  the  order  confirm¬ 
ing  the  same  shall  be  a  judgment  for  the  amount  thereof 
against  the  consolidated  corporation,  and  may  be  collected 
as  other  judgments  of  said  court  are  collectible  by  law. 
The  probate  court  may,  if  it  be  satisfied  that  the  appraise¬ 
ment  is  not  the  true  market  value  of  the  said  stock,  set 
aside  the  appraisement  and  enter  an  order  for  the  amount 
which  the  evidence  satisfies  it  is  the  true  value  thereof, 
in  which  event  the  rights  and  liabilities  of  the  parties  shall 
be  in  all  respects  the  same  as  in  the  case  of  a  confirmation 
of  the  appraisement,  and  the  rights  of  the  creditors  of  the 
several  former  corporations  in  and  upon  the  assets  and 
property  formerly  owned  by  the  respective  corporations 
'Shall  not  be  impaired  or  affected  by  the  award  or  judg¬ 
ment  obtained  by  such  dissenting  stockholder  thereunder. 

“3508.  Authority  of  consolidated  corporation  to  is¬ 
sue  bonds,  etc. — Such  consolidated  corporation  shall  have 
power  and  authority  to  issue  bonds  or  other  obligations 
to  an  amount  sufficient  with  its  capital  stock  to  provide 
for  all  payments  it  will  be  required  to  make,  or  obliga¬ 
tions  it  will  be  required  to  assume,  in  order  to  effect  such 
merger  and  consolidation,  and  to  secure  the  payment  of 
such  bonds  or  obligations  it  shall  be  lawful  to  mortgage 
its  corporate  franchises,  rights,  privileges,  and  property, 
real  and  personal;  and  may  issue  capital  stock,  common 
or  preferred,  or  both,  to  such  amount  as  shall  be  neces¬ 
sary,  to  the  stockholders  of  the  consolidated  corporation 
in  exchange  or  payment  for  their  original  shares,  in  the 
manner  and  on  the  terms  specified  in  the  consolidation 
agreement.” 
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United  States  Court  of  Appeals  f<j>r  the 

District  of  Columbia 

— 

No.  6691 — Special  Calendar  j 

Alabama  Power  Company,  appellant 

v. 

Prank  R  McNinch,  Claude  L.  DraperL  Basil 
Manly,  Herbert  J.  Drane,  and  Clyde  L. 
Seavey,  Individually  and  as  Members  of  the 
Federal  Power  Commission,  appellees 

i 

i 

APPEAL  FROM  THE  SUPREME  COURT  OF  THE  pi  STRICT 

OF  COLUMBIA 

BRIEF  FOR  APPELLEES 

I.  STATEMENT  OF  THE  CASE 

It  is  not  necessary  to  enlarge  upon  the  statement 
of  the  case  as  it  appears  in  the  appellants  brief, 
with  the  exception  that  on  Page  3  the  fallowing 
erroneous  statement  appears :  j 

*  *  *  No  evidence  was  introduced  by 

the  Commission  on  any  item  ijiow  in¬ 
volved.  *  *  * 
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In  this  connection,  the  court’s  attention  is  directed 
to  the  fact  that  certain  stipulations  were  entered 
into  by  and  between  counsel  for  the  licensee  and 
the  Solicitor  for  the  Commission  in  the  proceed¬ 
ings  before  the  Commission.  These  stipulations 
(R.  230,  231,  232,  233,  234,  235,  236,  237,  and  239 
to  285,  inclusive)  were  part  of  the  evidence  before 
the  Commission  in  the  case  and  considered  as  such 
by  counsel  for  the  licensee  and  the  Solicitor  for  the 
Commission  and  were  ratified  by  the  Commission 
by  an  appropriate  order  spread  upon  the  minutes 
of  the  Commission  meeting  of  June  30,  1932  (R. 
238).  These  stipulations  constituted  important 
evidence  in  the  case  and  formed  the  basis  upon 
which  most  of  the  issues  were  decided. 

n.  POINTS  OF  LAW  AND  FACT  TO  BE  DISCUSSED 
AND  SUPPORTING  AUTHORITIES  1 

A.  PRELIMINARY  STATEMENT 

Atlanta  B .  C.  B.  Co.  v.  United  States ,  296 
U.  S.  33;  Kansas  City  S,  R,  Co,  v.  United  States , 
231  U.  S.  423 ;  Norfolk  &  Western  R.  Co,  v.  United 
States,  287  U.  S.  134;  State  Corporation  Commis¬ 
sion  of  Kansas  v.  Wichita  Gas  Co.,  290  U.  S.  561 ; 
United  States  v.  Atlanta,  B.  &  C.  R.  Co.,  282  U.  S. 
522;  United  States  v.  Los  Angeles  &  S.  L.  R.  Co., 
273  U.  S.  299. 


1  References  to  pages  of  the  record,  being  very  numerous, 
have  been  included  in  the  detailed  discussion  of  each  point. 


R.  TAXES  OX  PROJECT  LANDS  ARE  PROPERLY  ALLOWABLE 
AS  A  PART  OF  THE  ACTUAL  LEGITIMATE  ORIGINAL 
COST  OF  THE  PROJECT  ONLY  INSOFAR  AS  SUCH  TAXES 
ARE  PAID  DURING  THE  CONSTRUCTION  PERIODi 


Kansas  City  Southern  By.  Co.,  75  I.  C.  <D.  Val. 
Rep.  223. 

C.  INTEREST  ON  EXPENDITURES  FOR  PROJECT  PTJrPOSES 
IS  PROPERLY  ALLOWABLE  UNDER  THE  FEDERAL  POWER 
ACT  AS  A  PART  OF  THE  ACTUAL  LEGITIMATE  ORIGINAL 
COST  OF  THE  PROJECT  ONLY  INSOFAR  AS  SLlCH  IN¬ 
TEREST  IS  PAID  OR  ACCRUED  DURING  THE  CONSTRUC¬ 
TION  PERIOD 

Texas  Midland  By.,  75  I.  C.  C.  1,  156. 

D.  THE  CONSTRUCTION  PERIOD  AS  DETERMINED  |BY  THE 

i 

COMMISSION  INCLUDED  NOT  ONLY  THE  PERIOD  OF 
ACTUAL  CONSTRUCTION  BUT  ALSO  A  PERIOD  OF  THREE 
YEARS  PRIOR  THERETO  FOUND  TO  BE  NECESSARY  TO 
PERFORM  THE  PRELIMINARY  WORK  REQUIRED 

Texas  Midland  By.,  75  I.  C.  C.  1, 156. 

E.  THE  PROPER  CHARGE  FOR  ELECTRIC  ENERGY  FUR¬ 
NISHED  BY  THE  LICENSEE  FOR  THE  CONSTRUCTION  OF 
ITS  OWN  PROJECT  IS  THE  INCREMENT  OR  OUT-OF- 
POCKET  COST  THEREOF,  AS  AGAINST  A  CHARGE  FOR 
SUCH  ENERGY  AT  TARIFF  RATES 


Chicago  and  Grand  Trunk  B.  B.  Co.  v.  Wellman , 
143  U.  S.  339,  345-6. 

Milk  Producers'  Association  v.  D.  L.  &  W.  B.  B . 
Co.,  7  I.  C.  C.  92, 138, 164. 
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In  Re  Portland  General  Electric  Company, 
Licensee  (F.  P.  C.  1934,  Ann.  Rep.  p.  227). 

San  Pedro >  Los  Angeles  and  Salt  Lake  R.  R.  Co., 
75  I.  C.  C.  463,  475. 

Society  of  American  Florists  and  Ornamental 
Horticulturists  v.  U.  S.  Express  Co.,  12  I.  C.  C. 
120, 125. 

Tagg  Bros,  and  Moorhead  v.  U.  S.,  280  U.  S.  420, 
440^2. 

Texas  Midland  Ry.,  75  I.  C.  C.  1, 156. 

United  Fuel  Gas  Co.  v.  R.  R.  Comm.,  278  U.  S. 
300,  317. 

F.  FEES  PAID  BY  A  LICENSEE  TO  AN  AFFILIATE,  WHEN 
SUCH  AFFILIATE  IS  A  MERE  TOOL  OR  BUSINESS  CON¬ 
DUIT,  ARE  NOT  ALLOWABLE  UNDER  THE  FEDERAL 
POWER  ACT  AS  PART  OF  THE  ACTUAL  LEGITIMATE 
ORIGINAL  COST  OF  THE  PROJECT  AND  THE  TRIAL 
COURT  DID  NOT  ERR  IN  SUSTAINING  THE  COMMIS¬ 
SION’S  FINDING  WHICH  DISREGARDED  THE  CORPO¬ 
RATE  ENTITY  OF  THE  AFFILIATE 

Ballantine,  Private  Corporations,  Edition  1927, 
p.  37. 

Buick  Motor  Company  v.  City  of  Milwaukee, 
43  Fed.  (2d)  385. 

Chicago,  M.  &  St.  P.  R.  Co.  v.  Minneapolis  Civic 
&  Commerce  Assn.,  247  U.  S.  490. 

Columbus  Gas  &  Fuel  Co.  v.  Public  Utilities 
Commission,  292  U.  S.  398. 

Dayton  Power  &  Light  Co.  v.  Public  Utilities 
Commission,  292  U.  S.  290. 
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Lindheimer  v.  Illinois  Bell  Telephone  cjov  292 
U.  S.  151.  I 

Moody  v.  Kell ,  235  Fed.  86.  [ 

Ohio  Mining  Co .  v.  Ohio  Public  Utilities  Comm., 
140  N.  E.  143. 

Palmolive  Co.  v.  Conway,  43  F.  (2d)  226. 
Smith  v.  Illinois  Bell  Telephone  Co.,  282  U.  S. 
133.  I 

United  Fuel  Gas  Co.  v.  B.  B.  Comm.,  27<j>  IT.  S. 
300.  | 

United  States  v.  Elgin,  Joliet  and  Eastern  By. 
Co.,  #660  October  Term,  1935,  decided  May  25, 
1936,  U.  S.  Supreme  Court.  J 

United  States  v.  Lehigh  Valley  B.  B.  Co.,  220 
IT.  S.  257. 

United  States  v.  Beading  Company,  253  U.  S. 

26. 

Woodstock  Iron  Co.  v.  Biclimond  &  Banville 
Extension  Co.,  129  U.  S.  643. 

G.  THE  ENABLING  STATUTES  OF  ALABAMA,  UNDER 
WHICH  THE  MERGER  OF  1913  WAS  CONST  MATED, 
GAVE  THE  APPELLANT  A  CHOICE  OF  MERGER  OR 
CONSOLIDATION,  AND  SUBSEQUENT  DECISIONS  OF 
THE  SUPREME  COURT  OF  THAT  STATE,  GIVING  IN¬ 
TERPRETIVE  EFFECT  TO  THOSE  STATUTES,  DO  NOT 
HOLD  TO  THE  CONTRARY 

Alabama  City  G.  &  A.  Bailway  Co.  v.  Kyle,  202 
Ala.  552  (81  So.  54).  i 

Alabama  T.  &  N.  By.,  et  al.  v.  Tolman,  ^00  Ala. 
449  (76  So.  381).  I 
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Jackson  v.  Ariton  Banking  Co.,  214  Ala.  483 
(108  So.  359). 

Yazoo  and  M.  V.  R.  Co.  v.  Adams,  180  U.  S.  1. 

H.  THEBE  IS  NO  PRESUMPTION  OF  LAW  THAT  THE  PAR 
VALUE  OF  STOCK  REPRESENTS  ITS  ACTUAL  VALUE,  OR 
THAT  IT  EVEN  REPRESENTS  SUBSTANTIAL  VALUE 

Atlanta  B.  &  C.  R.  Co.  v.  United  States,  296 
IT.  S.  33. 

Fogg  v.  Blair,  139  U.  S.  118. 

Virginia  v.  West  Virginia,  238  U.  S.  202. 

I.  WHERE  CORPORATIONS  ARE  NOT  DEALING  AT  ARM’S 
LENGTH,  THE  COMMISSION  NOT  ONLY  HAS  THE 
AUTHORITY  TO  SCRUTINIZE  CLOSELY  THE  CONTRACTS 
BETWEEN  THEM,  BUT  IS,  AS  WELL,  CHARGED  WITH 
THE  DUTY  TO  DETERMINE  THE  REASONABLENESS  OF 
THE  COST  WHERE  THERE  IS  A  TRANSFER  OF  ASSETS 
OR  A  RENDITION  OF  SERVICES 

Columbus  Gas  <&  Fuel  Co.  v.  Public  Utilities 
Commission,  292  U.  S.  398. 

Dayton  Poiver  &  Light  Co.  v.  Public  Utilities 
Commission,  292  U.  S.  290. 

Houston  v.  Southwestern  Bell  Tel.  Co.,  259  U.  S. 
318. 

Illinois  Bell  Telephone  Company  v.  Gilbert,  3 
Fed.  Supp.  595. 

Lindheimer  v.  Illinois  Bell  Telephone  Co.,  292 
IT.  S.  151. 

Smith  v.  Illinois  Bell  Telephone  Co.,  282  U.  S. 
133. 
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Southwestern  Bell  Tel .  Co.  v.  Missouri  \ Public 
Service  Commission ,  262  U.  S.  276. 

TFestera  Distributing  Co.  v.  Kansas  Public  Util¬ 
ity  Commission ,  285  U.  S.  119. 

Wichita  Gas  Company  v.  Public  Service  Com¬ 
mission  of  Kansas,  290  U.  S.  551. 

i 

i 

J.  THE  FEDERAL  POWER  COMMISSION  IS  EXPRESSLY 
LIMITED  BY  THE  PROVISIONS  IN  SECTION  14  joF  THE 
ACT  TO  THE  ALLOWANCE  OF  THE  ACTUAL  REASON¬ 
ABLE  COST  OF  WATER  RIGHTS,  RIGHTS-^- WAY, 
LANDS,  OR  INTEREST  IN  LANDS  AT  THE  TIME  OF 
ACQUISITION  BY  THE  LICENSEE  j 

Brooklyn  Union  Gas  Co.  v.  Prendergast ,  7  Fed. 
(2d)  628. 

Consolidated  Gas  Company  v.  Newton,  257  Fed. 
231,  (Affirmed  258  U.  S.  165). 

Consolidated  Gas  Company  v.  Prendergast,  6 
Fed.  (2d)  243. 

Re  Flambeau  Power  Company  (Wis  P.  U. 
Comm.),  P.  U.  R.  1931-B,  17. 

Forsyth  v.  Alabama  City  G.  &  A.  Ry.  Co.,  et  al., 
207  Ala.  488  (93  So.  401).  j 

Georgia  Ry.  &  Power  Co.  v.  Railroad  Comm., 
278  Fed.  242.  j 

Miles  v.  West  (Md.),  135  Atl.  579  (PI  U.  R. 
1926-D,  610). 

Minnesota  Rate  Cases,  230  U.  S.  352,  4511 
Nichols  on  Eminent  Domain,  Second  Edition, 

Vol.  1,  671,  674.  I 
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Pacific  Gas  &  Electric  Company  v.  San  Fran¬ 
cisco,  273  Fed.  937  (Reversed  on  other  grounds, 
265  U.  S.  403). 

Public  Service  Gas  Co.  v.  Board  of  Public  Utility 
Commissioners,  87  N.  J.  L.  581  (94  Atl.  634). 

Public  Utilities  Comm.  v.  Capital  Traction  Co., 
17  Fed.  (2d)  673. 

St.  Joseph  Stock  Yards  Co.  v.  U.  S.,  56  Sup. 
Ct.  720. 

United  Fuel  Gas  Co.  v.  R.  R.  Comm.,  278  U.  S. 
300,  317. 

United  States  v.  Chandler-D unbar  Water  Power 
Co.,  229  TJ.  S.  53,  77. 

Willcox  v.  Consolidated  Gas  Company,  212 

U.  S.  19. 

K.  IN  DETERMINING  THE  COST  OF  LANDS  AND  WATER 
RIGHTS  INVOLVED,  THE  COMMISSION  YFAS  BOUND  TO 
ACCEPT  THE  SUMS  ASCERTAINED  TO  HAVE  BEEN  PAID 
BY  THE  APPELLANT  AT  AND  PRIOR  TO  THE  MERGER 
OF  1913 

Alabama  Power  Co.  v.  Gulf  Potver  Co.,  283  Fed. 
606. 

Fox  River  Paper  Company  v.  Railroad  Commis¬ 
sion  of  Wisconsin,  274  TJ.  S.  651. 

New  Jersey  v.  Sargent,  269  TJ.  S.  328. 

Penna.  v.  The  Wheeling  and  Belmont  Bridge 
Company,  59  TJ.  S'.  421. 

United  States  v.  Chandler-D  unbar  Water  Power 
Co.,  229  TJ.  S.  93. 


/ 
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L.  WHERE  FINDINGS  OF  THE  COMMISSION  AR£  REA¬ 
SONABLE  AND  SUPPORTED  BY  SUBSTANTIAL  EVIDENCE, 
IT  IS  WELL  SETTLED  THAT  THE  COURT  WILL  NOT 
DISTURB  SUCH  FINDINGS 


Atchison,  T .  &  S.  F .  Ry.  Co .  v.  TJ .  5.,  29q 
193.  I 

Brimstone  R.  R.  Co.  v.  ?7.  276  U.  S.  104.) 

Chicago  Junctions  Case,  264  U.  S.  258.  j 

Florida  v  U.  S.,  282  U.  S.  194. 

I.  C.  C.  v.  L.  &  N.  By.  Co.,  227  U.  S.  88. 
Manufacturers  Railway  Co.  \.  XJ.  S.,  246 
457. 


U.  S. 


u.  s. 


New  England  Divisions  Case,  261 U.  S.  184. 
O’Keefe  v.  U.  S.,  240  U.  S.  294. 

Seaboard  Air  Line  R.  R.  Co.  v.  U.  S.,  254  U.  S. 
57.  ! 


Shinned  and  Eddy  C or p.  v.  U.  S.,  249  U.  S.  557. 
United  States  v.  Abilene  &  So.  Ry.  Co.,  26^  U.  S. 


274. 


United  States  v.  B.  &  0.  Ry.  Co.,  293  U. 


'S.  454. 


III.  ARGUMENT 

A.  PRELIMINARY  STATEMENT  j 

Appellees  in  the  trial  court  contended  tl[at  the 
order  of  the  Commission  was  not  judicially  re- 
viewable  under  the  general  equity  powers  |  of  the 
court;  that  the  Federal  Water  Power  Act  con¬ 
tained  no  express  provision  for  review  of  the  or¬ 
ders  of  the  Federal  Power  Commission;  that  the 
Federal  Power  Commission  and  the  individual 
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members  thereof  could  not  be  sued  and  that  the 
United  States  was  a  necessary  party. 

On  August  26,  1935,  the  Federal  Water  Power 
Act  was  amended  and  became  the  Federal  Power 
Act.  The  court’s  attention  is  directed  to  the  fol¬ 
lowing  sections  of  the  Act  as  amended  which  ex¬ 
pressly  provide  as  follows : 

Sec.  4.  *  *  *.  The  Commission  is  here¬ 
by  authorized  and  empowered — 

*  *  *  *  * 

(b)  To  determine  the  actual  legitimate 
original  cost  of  and  the  net  investment  in  a 
licensed  project.  *  *  *  (16  U.  S.  C.  A. 
797). 

Sec.  301.  (a)  *  *  *  The  Commission,, 
after  notice  and  opportunity  for  hearing, 
may  determine  by  order  the  accounts  in 
which  particular  outlays  and  receipts  shall 
be  entered,  charged,  or  credited.  *  *  * 

(16  U.  S.  C.  A.  825). 

Sec.  309.  The  Commission  shall  have 
power  to  perform  any  and  all  acts,  and  to 
prescribe,  issue,  make,  amend,  and  rescind 
such  orders,  rules,  and  regulations  as  it  may 
find  necessary  or  appropriate  to  carry  out 
the  provisions  of  this  Act.  *  *  *  (16 

U.  S-  C.  A.  825h). 

Sec.  313.  *  *  * 

(b)  Any  party  to  a  proceeding  under  this 
Act  aggrieved  by  an  order  issued  by  the 
Commission  in  such  proceeding  may  obtain 
a  review  of  such  order  in  the  Circuit  Court 
of  Appeals  of  the  United  States  for  any 
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circuit  wherein  the  licensee  or  publi^  utility 
to  which  the  order  relates  is  locatecf  or  has 
its  principal  place  of  business,  or  in  the 
United  States  Court  of  Appeals  for  the  Dis¬ 
trict  of  Columbia,  *  *  *  (16  U.  S. 

C.  A.  825  1). 

The  Act  as  amended  makes  it  unnecessary  to 
consider  any  of  the  foregoing  questions  |on  this 
appeal  except  whether  the  order  of  the  Commis¬ 
sion  is  judicially  reviewable  either  under  the 
amendment  or  under  the  general  equity  pdwers  of 
the  court. 

The  Supreme  Court  has  held  that  manjr  orders 
similar  to  the  one  here  involved  are  not  reviewable 
by  the  court.  State  Corporation  Commission  of 
Kansas  v.  Wichita  Gas  Co.,  290  U.  S.  561:  United 
States  v.  Los  Angeles  &  S.  L.  R.  Co.,  273  U.  S.  299 ; 
United  States  v.  Atlanta,  B.  &  C.  R.  Co.,  282  U.  S. 
522.  j 

On  the  other  hand,  the  Supreme  Cour1}  has  re¬ 
viewed  on  their  merits  accounting  order^  similar 
to  that  here  involved.  Kansas  City  S.  R.  Co.  v. 
United  States,  231  U.  S.  423;  Norfolk  &  Western 
R.  Co.  v.  United  States,  287  U.  S.  134;  Atlanta,  B. 
dc  C.  R.  Co.  v.  United  States,  296  U.  S.  3£j. 

Appellees  are  willing  and  ready  to  me^t  appel¬ 
lant’s  case  on  its  merits,  and,  since  the  Act  ^ias  been 
amended  to  make  all  orders  of  the  Commission  re¬ 
viewable  by  the  court,  do  not  desire  to  further  press 
the  point  beyond  calling  it  to  the  court’s  attention. 

94702—36 - 2 
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The  appellant  in  the  trial  court  maintained  that 
the  Commission  had  no  jurisdiction  under  the  Fed¬ 
eral  Water  Power  Act  to  determine  the  cost  of  the 
project.  However,  the  appellant  in  its  brief  con¬ 
cedes  the  amendment  of  the  Federal  Water  Power 
Act  to  be  controlling,  as  follows  (p.  4,  footnote)  : 

*  *  *  The  Act  has  since  been  amended, 

clearly  conferring  such  authority.  The 
question  is,  therefore,  now  moot.  *  *  * 

B.  TAXES  OX  PROJECT  LANDS  ARE  PROPERLY  ALLOWABLE 

AS  A  PART  OF  THE  ACTUAL  LEGITIMATE  ORIGINAL 

COST  OF  THE  PROJECT  ONLY  INSOFAR  AS  SUCH  TAXES 

ARE  PAID  DURING  THE  CONSTRUCTION  PERIOD 

The  amount  of  $227.45,  claimed  by  the  appellant 
for  taxes  paid  prior  to  J uly  1, 1918,  was  disallowed 
by  the  Commission  for  the  sole  reason  that  the  pay¬ 
ments  were  made  prior  to  the  beginning  of  the  con¬ 
struction  period.2  There  is  no  controversy  as  to 
the  fact  that  taxes  in  that  amount  were  actually 
paid.  The  only  question  at  issue,  therefore,  is 
whether  or  not  the  taxes  paid  prior  to  J  uly  1, 1918, 
are  proper  items  of  cost  under  the  provisions  of  the 
Federal  Power  Act.3 

Section  3,  Paragraph  13  of  that  Act,  which 
defines  the  term  “cost”  and  its  methods  of 
determination,  reads  as  follows: 

2  For  discussion  of  what  constitutes  the  construction 
period,  see  p.  18,  infra. 

3  The  Federal  Power  Act  (49  Stat.  838,  16  U.  S.  C.  A. 
791a)  supersedes  the  Federal  Water  Power  Act,  as  amended. 
(41  Stat.  1063, 16  U.  S.  C.  A.  791). 
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“Net  Investment’7  in  a  project  mdans  the 
actual  legitimate  original  cost  thereof  as  de¬ 
fined  and  interpreted  in  the  “classification 
of  investment  in  road  and  equipment  of 
steam  roads,  issue  of  1914,  Interstate  Com¬ 
merce  Commission77  *  *  *  The  term 

“cost77  shall  include,  insofar  as  applicable, 
the  elements  thereof  prescribed  in  sa:id  class¬ 
ification  *  *  *  (16  U.  S.  C.  A.  796). 77 

The  Commission,  by  the  terms  of  the  above- 
quoted  section,  is  governed,  “insofar  as  applicable77, 
by  the  accounting  classification  of  the  Interstate 
Commerce  Commission.  Account  No.  75  thereof, 
entitled  “Taxes77,  provides  for  the  inclusion  as  a 
part  of  the  total  cost  of  construction  taxes  paid  “on 
property  belonging  to  the  carrier  during  construc¬ 
tion  and  before  the  facilities  are  used  for  commer¬ 
cial  operations.77  The  Federal  Power  Commis¬ 
sion,  following  the  provisions  of  Section  4  (f)  of 
the  Federal  Water  Power  Act,  now  Sectiofi  301  (a) 
of  the  Federal  Power  Act,  prescribed  a  System  of 
Accounts,  and  under  Account  No.  393,  entitled 


“Taxes  During  Construction77,  included  a  provi¬ 
sion  for  the  allowance  of  taxes  “levied  and  paid  on 
property  belonging  to  the  licensee  while  such  prop¬ 
erty  is  under  construction,  and  before  the  plant  is 
opened  for  commercial  operation.77  This  account 
is  comparable  to  the  provisions  of  Account  No.  75 
of  the  Interstate  Commerce  Commission  classifica¬ 
tion. 

It  is  the  practice  of  the  Interstate  Cpmm£££e-^ 
Commission  to  permit  the  inclusion,  as  ^  part  oi 
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the  cost  of  land  taxes  paid  thereon,  from  the  date  of 
acquisition  by  the  carrier  until  the  date  upon  which 
the  land  is  transferred  to  the  primary  road  account 
for  transportation  purposes.  Appellant  has  re¬ 
ferred  to  the  Interstate  Commerce  Commission 
decision  in  Kansas  City  Southern  Railway  Co.,  lb 
I.  C.  C.  Val.  Rep.  223,  as  supporting  this  practice 
and  the  question  before  the  court  is  whether  or  not 
this  practice  of  the  Interstate  Commerce  Commis¬ 
sion  must  be  followed  by  the  Federal  Power  Com¬ 
mission  in  cost  cases  before  it. 

It  should  be  noted  at  the  outset  that  Section  3 
of  the  Federal  Power  Act  provides  that  the  term 
“cost”  shall  include  “insofar  as  applicable”  the 
elements  thereof  prescribed  in  the  Interstate 
Commerce  Commission  classification.  Giving 
effect  to  this  provision,  the  Federal  Power  Com¬ 
mission  held  that  the  Federal  Power  Act  did  not 
authorize  it  to  include  as  a  part  of  the  cost  of  land, 
taxes  paid  on  such  land  between  the  date  of  acqui¬ 
sition  and  the  beginning  of  the  construction  pe¬ 
riod.  In  connection  with  the  appellant’s  conten¬ 
tion  that  the  Commission  erred  in  so  finding,  it  is 
necessary  to  consider  Section  4  (b)  of  the  Federal 
Power  Act  which  provides  that  licensees  shall  file 
with  the  Commission 

*  *  *  a  statement  in  duplicate  showing 
the  actual  legitimate  original  cost  of  con¬ 
struction  of  such  project  *  *  *  and  of 

the  price  paid  for  water  rights,  rights-of- 
way,  lands,  or  interest  in  lands.  *  *  * 

(16  U.  S.  C.  A.  797.)  [Italics  supplied.] 
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It  thus  clearly  appears  that  in  no  evtpnt  could 
the  licensee’s  claimed  cost  for  land  include  taxes 
paid  thereon  during  the  interval  between)  the  date 
of  acquisition  thereof  and  the  beginning  of  the 
construction  period.  The  correctness  of  this  con¬ 
clusion  is  sustained  by  Section  14  of  the  Act 
authorizing  recapture,  which  provides  that  at  the 
time  of  recapture 

*  *  *  the  values  allowed  for  water 

rights,  rights-of-way,  lands,  or  interest  in 
lands 

shall  not 

be  in  excess  of  the  actual  reasonable  cost 
thereof  at  the  time  of  acquisition  by  the 
licensee.  *  *  *  (16  U.  S.  C.  A.  807.) 

[Italics  supplied.] 

If  nothing  in  excess  of  the  “actual  Reasonable 
cost”  of  land  at  the  time  of  acquisition  by  licensee 
can  be  included  in  the  recapture  price  at  the  end  of 
the  license  period,  there  is  no  authority  for  allow¬ 
ing  it  at  the  beginning  of  the  period,  because  the 
allowance  made  at  the  beginning  of  the  period  is 
for  the  purpose  of  determining  the  recapture  price 
at  the  end  of  the  period.  Therefore,  tfye  only  ac¬ 
count  in  which  taxes  paid  on  land  can  appear  in 
the  fixed  capital  accounts  of  the  licensee  is  Account 
No.  393,  entitled  “Taxes  During  Construction” 
and  as  this  account  in  both  the  Interstate  Com¬ 
merce  Commission  and  the  Federal  Power  Com¬ 
mission  classifications  permits  the  inclusion  of 
taxes  paid  during  the  construction  period  only,  and 

i 
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as  the  Commission  allowed  all  taxes  paid  during 
that  period,  its  disallowance  of  taxes  paid  prior  to 
July  1, 1918,  was  proper. 

C.  INTEREST  ON  EXPENDITURES  FOR  PROJECT  PURPOSES 
IS  PROPERLY  ALLOWABLE  UNDER  THE  FEDERAL  POW¬ 
ER  ACT  AS  A  PART  OF  THE  ACTUAL  LEGITIMATE  ORIG¬ 
INAL  COST  OF  THE  PROJECT  ONLY  INSOFAR  AS  SUCH 
INTEREST  IS  PAID  OR  ACCRUED  DURING  THE  CON¬ 
STRUCTION  PERIOD 

Appellant  takes  exception  to  the  disallowance 
of  interest  prior  to  July  1,  1918,  on  expenditures 
made  for  project  purposes. 

The  authority  of  the  Commission  for  allowing 
interest  during  construction  as  a  part  of  the  actual 
legitimate  original  cost  of  a  project  is  derived 
from  Section  3  of  the  Federal  Power  Act.  This 
section,  though  quoted  in  the  preceding  section  of 
this  brief,  wherein  “costs”,  as  defined  and  inter¬ 
preted  by  the  Interstate  Commerce  Commission 
and  the  Federal  Power  Commission,  is  discussed, 
is  requoted  here  for  convenience: 

“net  investment”  in  a  project  means  the 
actual  legitimate  original  cost  thereof  as 
defined  and  interpreted  in  the  “classifica¬ 
tion  of  investment  in  road  and  equipment 
of  steam  roads,  issue  of  1914,  Interstate 
Commerce  Commission”  *  *  *.  The 

term  “cost”  shall  include,  insofar  as  ap¬ 
plicable,  the  elements  thereof  prescribed  in 
said  classification,  *  *  *  (16  U.  S.  C.  A. 
796). 
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A  comparison  between  the  two  respective  ac¬ 
counts  entitled  4  ‘  Interest  During  Construction  ” 
presents  no  real  difference  in  terminology  t 

Federal  Power  Commission  Interstate  Commence  Com¬ 


mission 


(Account  No.  39 Jf) 

When  anv  bonds,  notes,  or 
other  evidences  of  indebted¬ 
ness  are  sold,  or  any  interest- 
bearing  debt  is  incurred,  for 
acquisition  or  construction  of 
plant  and  equipment,  the  in¬ 
terest  accruing  on  the  part 
of  the  debt  representing  cost 
of  property  chargeable  to 
fixed  capital  accounts  (less 
interest,  if  any,  allowed  on 
unexpended  balances)  after 
such  fund  becomes  available 
for  use  and  before  the  receipt 
or  the  completion  or  coming 
into  service  of  the  property 
so  acquired,  shall  be  included 
in  this  account. 


This  account  shall  also  in¬ 
clude  reasonable  charges  for 
interest  during  the  construc¬ 
tion  period  on  the  licensee’s 
own  funds  used  temporarily 
during  such  period  for  con¬ 
struction  purposes. 


(Account  No\  76) 


When  any  bonds,  notes,  or 
other  evidences  of  indebted¬ 
ness  are  sold,  or  any  interest- 
bearing  debt  is  incurred  for 
acquisition  and  construction 
of  original  road  ^nd  equip¬ 
ment,  extensions,  |  additions, 
and  betterments,  the  interest 
accruing  on  the  part  of  the 
debt  representing  the  cost  of 
property  chargeable  to  road 
and  equipment  accounts  (less 
interest,  if  any,  allowed  by 
depositaries  on  unexpended 
balances)  after  such  funds 
become  available  }or  use  and 
before  the  receipt  or  the 
completion  or  earning  into 
service  of  the  property  so  ac¬ 
quired  shall  be  Charged  to 
this  account. 

This  account  shall  also  in¬ 
clude  reasonable  Charges  for 
interest,  during  tbje  construc¬ 
tion  period  befor^  the  prop¬ 
erty  becomes  available  for 
service,  on  the  calrrier’s  own 
funds  expended  f<jr  construc¬ 
tion  purposes. 
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Each  system  of  accounts  authorizes  the  inclusion 
of  interest  during  the  construction  period  only 
and  interest  as  such  is  nowhere  else  allowed  in 
either  accounting  system.  The  Interstate  Com¬ 
merce  Commission  has  recognized  the  soundness 
of  this  principle  in  Texas  Midland  Ry.,  75  I.  C.  C. 
1,  156. 

The  Commission’s  disallowance  of  interest  ac¬ 
crued  prior  to  July  1,  1918,  the  beginning  of  the 
preconstruction  period,  is  in  conformity  with  the 
provisions  of  Sec.  3  of  the  Act  and  the  Interstate 
Commerce  classification. 

D.  THE  CONSTRUCTION  PERIOD  AS  DETERMINED  BY  THE 
COMMISSION  INCLUDED  NOT  ONLY  THE  PERIOD  OF 
ACTUAL  CONSTRUCTION  BUT  ALSO  A  PERIOD  OF  THREE 
YEARS  PRIOR  THERETO  FOUND  TO  BE  NECESSARY  TO 
PERFORM  THE  PRELIMINARY  WORK  REQUIRED 

The  Commission,  in  determining  what  was  a 
reasonable  construction  period  for  the  purpose  of 
computing  the  actual  legitimate  original  cost  of 
construction  of  the  project,  did  not  confine  itself  to 
that  period  in  which  construction  was  in  actual 
progress,  but  also  included  therein  a  reasonable 
period  of  time  prior  thereto.  This  was  done  on  the 
theory  that  certain  surveys,  studies,  etc.,  are  ines¬ 
capable  prerequisites  to  the  beginning  of  actual 
construction.  This  method  of  determining  the 
construction  period  is  unlike  the  method  followed 
by  the  Interstate  Commerce  Commission,  in  esti- 
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mating  costs  of  reproduction  for  rate-making  pur¬ 
poses,  for  that  commission  disregards  the  so-l-called 
preliminary  period.  Texas  Midland  Railway ,  75 
I.  C.  C.  1.  In  that  case  the  I.  C.  C.  in  fixing  the 
construction  period  said  (p.  156) : 

The  length  of  time  for  which  this  interest 
should  be  reckoned  is  one  of  the  most  diffi¬ 
cult  questions  connected  with  this  whble  re¬ 
production  estimate.  Carriers  have  usually 
insisted  upon  a  long  period,  and  in  tl^e  very 
nature  of  things  there  is  no  exact  standard 
by  which  the  issue  can  be  determined,  j  With 
a  view  to  obtaining  such  information  as  is 
available  a  careful  study  has  been  made  of 
the  records  of  the  carriers  for  the  purpose 
of  ascertaining  what  time  has  been  actually 
required  in  the  past.  From  these  studies  it 
clearly  appears  that  there  are  two  construc¬ 
tion  periods.  There  is,  first,  a  preliijiinary 
period  during  which  the  feasibility  Jof  the 
enterprise  is  frequently  under  consideration 
and  which  covers  preliminary  and  Ideation 
surveys.  This  period  is  extremely  variable, 
being  in  some  instances  only  a  few  months, 
while  in  case  of  other  properties  of  the  same 
extent  several  years  have  been  spent.  The 
expenditures  during  this  period  are  insig¬ 
nificant  as  compared  with  the  whole  dnd  the 
better  plan  has  seemed  to  be  to  entirely 
disregard  this  preliminary  work,  both  in 
stating  the  construction  period  and  in  the 
computation  of  interest,  and  to  treat  the 
relatively  small  amount  of  interest  which 
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may  be  considered  as  accruing  during  the 
preliminary  period  in  connection  with  and 
as  covered  by  the  estimate  for  the  construc¬ 
tion  period. 

The  Interstate  Commerce  Commission  estimates 
the  construction  period  for  the  purpose  of  deter¬ 
mining  reproduction  cost  in  valuation  cases,  while 
the  Federal  Power  Commission  gives  effect  to  the 
actualities  in  each  particular  ease.  In  the  instant 
case,  there  is  no  controversy  as  to  the  date  marking 
the  beginning  of  the  actual  construction  period. 
This  date  is  fixed  as  July  1,  1921,  when  actual  con¬ 
struction  began.  The  controversy,  therefore, 
arises  solelv  from  the  fact  that  the  Commission 

V 

limited  the  so-called  preliminary  or  preconstruc¬ 
tion  period  to  the  interval  between  July  1,  1918, 
and  July  1,  1921,  and  accordingly  disallowed  as  a 
part  of  the  actual  legitimate  original  cost  of  con¬ 
struction  all  taxes  and  interest  paid  prior  to  July 
1, 1918. 

The  Commission,  in  determining  wliat  in  this 
case  was  a  reasonable  construction  period,  allowed 
the  maximum  authorized  by  the  Act.  To  guide  the 
Commission  in  this  determination,  it  followed  the 
provision  of  Section  4  (f)  of  the  Federal  Power 
Act,  which  authorizes  it  to  issue  preliminary  per¬ 
mits  for  the  sole  purpose  of  maintaining  priority 
of  application  for  license  under  Section  5  of  the 
Act.  This  latter  section  restricts  the  time  “for 
making  examinations  and  surveys,  for  preparing 
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maps,  plans,  specifications  and  estimates,  and  for 
making  financial  arrangements”  to  a  period  not 
exceeding  a  total  of  three  years.  ! 

Though  no  preliminary  permit  was  applied  for 
by  the  Alabama  Company,  the  provisions  of  Sec¬ 
tions  4  (f )  and  5  are  pertinent  to  the  issue  and  they, 
therefore,  must  be  taken  into  consideration  in  as¬ 
certaining  and  fixing  a  reasonable  preconstiluction 
period.  Further  language  bearing  upon  this  sub¬ 
ject  and  indicating  Congressional  intent  is  found 
in  Section  13  of  the  Act,  which  provides  that  con¬ 
struction  work  shall  be  commenced  “within  a  time 
fixed  within  the  license,  which  shall  not  b^  more 
than  two  years  from  the  date  thereof”  and  that 
the  “licensee  shall  thereafter,  in  good  faijth  and 
with  due  diligence,  prosecute  such  construction.  ” 
The  same  section  further  provides  that  the  period 
for  commencement  of  construction  may  be  ex¬ 
tended  once  by  not  longer  than  two  additional  years 
further  indicating  that  Congress  did  not  j  intend 
there  should  be  delays  in  the  construction  of  a 
project  under  license. 

With  the  foregoing  quoted  portions  of  the  Fed¬ 
eral  Power  Act  in  mind,  the  Commission  adopted 
three  years  as  a  reasonable  preconstruction  period 
and  accordingly  allowed  as  a  part  of  the  actual 
legitimate  original  cost  of  the  project,  taxes  and 
interest  on  all  proper  expenditures  during  that 
period  as  well  as  during  the  period  of  actual  con¬ 
struction. 
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E.  THE  PROPER  CHARGE  FOR  ELECTRIC  ENERGY  FUR¬ 
NISHED  BY  THE  LICENSEE  FOR  THE  CONSTRUCTION  OF 
ITS  OWN  PROJECT  IS  THE  INCREMENT  OR  OUT-OF- 
POCKET  COST  THEREOF,  AS  AGAINST  A  CHARGE  FOR 
SUCH  ENERGY  AT  TARIFF  RATES 

The  Commission  disallowed  $42,128.04  of  the 
amount  claimed  of  $72,788.92  for  electric  power 
furnished  by  the  appellant  to  Dixie  Construction 
Company  and  used  by  it  in  the  construction  of  the 
Mitchell  Dam  project.  The  amount  claimed  by  the 
appellant  represents  charges  made  for  the  energy 
used  at  commercial  rates  authorized  under  the 
public  utility  law  of  Alabama  for  energy  of  that 
class  of  customer.  In  appellant’s  Exhibit  L  be¬ 
fore  the  Commission  (R.  230-233)  it  was  stipu¬ 
lated  that  the  cost  to  appellant  of  producing  this 
energy  amounted  to  $30,660.88. 

The  Commission  held  that  the  appellant  was  en¬ 
titled  to  include  as  a  part  of  the  project  cost  only 
the  cost  to  it  of  producing  and  furnishing  this 
energy,  and  disallowed  the  balance.  This  action  on 
the  part  of  the  Commission  is  predicated  upon  two 
bases:  (1)  a  disregard  of  the  corporate  entities  of 
appellant  and  its  affiliated  construction  company 
(see  p.  27,  infra) ;  and  (2)  the  fact  that  the  appel¬ 
lant  was  entitled  under  the  provisions  of  the  Fed¬ 
eral  Power  Act  to  no  greater  allowance  for  the 
energy  produced  and  furnished  by  it  in  the  con¬ 
struction  of  the  project  than  this  energy  cost  it  to 
produce. 
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The  conditions  justifying  disregard  of  the  cor¬ 
porate  entities  involved  are  the  same  as  those  set 
out  in  support  of  the  Commission’s  action  in  dis¬ 
allowing  the  fee  paid  the  Dixie  Construction  Com¬ 
pany,  hereinafter  discussed.  Should  the  coqrt  find 
that  the  Commission’s  action  in  disallowing  the 
Dixie  Construction  Company  fee  was  proper,  then 
the  amount  here  in  controversy  should  be  disal¬ 
lowed  upon  the  same  grounds.  The  fact  that  this 
was  a  charge  by  the  appellant  for  an  alleged  serv¬ 
ice  to  the  Dixie  Construction  Company  does  not 
put  the  case  upon  any  different  basis.  The  appel¬ 
lant  should  not  be  permitted  by  circumvention  to 
capitalize  a  profit  to  itself  which  the  federal 
Power  Act  prohibited  it  from  doing  directly.  If 
the  appellant  were  permitted  through  the  ijnedium 
of  transactions  with  affiliated  companies  tlo  pyra¬ 
mid  costs,  the  whole  aim  and  purpose  of  tpe  Fed¬ 
eral  Power  Act  could  be  set  aside  at  the  option  of 
a  licensee  thereunder.  The  Commission,  of  course, 
has  power  to  look  through  such  an  attempted  eva¬ 
sion  of  the  provisions  of  its  organic  law  and  pre¬ 
vent  the  frustration  of  the  purposes  of  the  Act.  A 
fuller  discussion  of  the  relevant  facts  and  Applica¬ 
ble  lawT  has  been  set  out  in  the  portion  of  tljis  brief 
dealing  with  the  fee  paid  to  the  Dixie  Construction 
Company  (see  p.  27,  infra),  and  will  not  be  re¬ 
peated  here. 

Irrespective  of  the  question  of  intercorporate 
relationship,  however,  the  Trial  Court  properly 
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sustained  the  Commission’s  findings.  The  appel¬ 
lant  held  the  license  for  the  project  under  construc¬ 
tion,  and  it  was  constructed  for,  if  not  by,  the  ap¬ 
pellant  upon  a  cost-plus  basis.  To  allow  the 
amount  claimed  would  approve  a  practice  whereby 
the  appellant  could  charge  to  the  project  an  amount 
in  excess  of  cost  for  its  own  labors  and  material. 
Since  the  appellant  is  not  permitted  to  make  a 
profit  on  construction  performed  by  it,  it  should 
not  be  allowed  a  profit  on  services  fictitiously  fur¬ 
nished  to  another. 

In  this  connection,  appellant  states  that  (Appel¬ 
lant’s  Brief,  p.  17)  : 

Since  its  decision  in  this  case,  the  Com¬ 
mission  has  evidently  abandoned  the  prin¬ 
ciple  of  allowing  increment  costs  only  for 
electric  energy  used  in  construction. 

And  in  support  of  this  statement  cites  Commission 
Opinion  No.  12,  In  Be  Portland  General  Electric 
Company ,  Licensee  (Federal  Power  Commission, 
1934  Annual  Report,  p.  227).  The  decision  of  the 
Commission  in  the  Portland  case ,  supra ,  is  not  in 
conflict  with  its  decision  in  this  case.  The  facts  in 
the  two  cases  differed  and  when  these  are  under¬ 
stood,  it  becomes  apparent  that  the  two  opinions 
are  in  entire  accord.  In  the  Portland  case  the 
power  used  in  construction  was  taken  from  the 
transmission  network  of  the  licensee,  and  the  price 
there  approved  was  the  cost  of  this  power  on  the 
transmission  network.  In  the  instant  case,  the 
$30,660.88  represents  the  cost  of  the  power  at  the 
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generation  station  of  the  licensee  and  the  stipula¬ 
tion  states  (R.  233) : 

It  is  further  agreed  that  the  cost  any 
additional  plant,  equipment,  or  other  facili¬ 
ties  especially  required  to  be  installed  or 
employed  for  the  purpose  of  furnishing  such 
energy,  has  been  charged  and  allowed  as  a 
proper  part  of  the  cost  of  construction  of 
this  project. 

The  amount  here  in  controversy,  therefore,  does 
not  represent  the  total  allowance  made  for  jmergy 
used  during  construction  but  only  that  part  [which 
represents  the  cost  of  the  energy  at  the  generation 
station. 

The  appellant  attempts  to  support  the  ^mount 
claimed  upon  the  principle  that  the  laws  df  Ala¬ 
bama  prohibited  it  from  selling  such  enejrgy  at 
any  rate  other  than  that  fixed  in  its  schedule  on 
file  with  the  public  service  commission  of  that 
State.  The  Commission  in  its  opinion  said,  with 
respect  thereto:  | 

*  *  *  We  find  nothing  in  the  construc¬ 

tion  contract  requiring  its  sale  (^ale  of 
power)  to  the  contractor  before  its  juse  on 
the  job,  nor  any  reason  for  so  handling  it 
if  it  entailed  greater  cost  to  the  project 
(R.  35). 

In  United  Fuel  Gas  Company  v.  R.  R.  Commis¬ 
sion  of  Kentucky ,  278  U.  S.  300,  the  Supreme 
Court  of  the  United  States  held  that  a  public 
service  corporation  might  not  make  a  rate  confisca¬ 
tory  by  reducing  its  net  earnings  through  f:he  de- 
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vice  of  a  contract  unduly  favoring  a  subsidiary  or 
corporation  owned  by  its  stockholders.  The  same 
effort  to  increase  cost  through  the  use  of  an  affili¬ 
ated  corporation  is  being  made  in  the  instant  case. 

Also  in  this  connection  see : 

Chicago  and  Grand  Trunk  R.  R.  Co.  v.  Wellman, 
143  IT.  S.  339,  345-6; 

Society  of  American  Florists  and  Ornamental 
Horticulturists  v.  U.  S .  Express  Co.,  12  I.  C.  C.  120, 
125; 

Tagg  Bros,  and  Moorhead  v.  United  States,  280 
U.  S.  420,  440-42 ; 

Milk  Producers’  Association  v.  D.  L.  &  W.  R.  R. 
Co.,  7  I.  C.  C.  92, 138, 164. 

The  Commission  in  its  opinion  referred  to  Para¬ 
graph  2  (e)  under  “General  Instructions”  and 
Account  43  of  the  I.  C.  C.  classification  authorizing 
the  allowance  of  the  “expense  to  the  carrier”  of 
transporting  men,  materials,  supplies,  etc.,  over  the 
carrier’s  own  line  and  the  practice  of  the  Com¬ 
mission  thereunder  of  computing  this  allowance  at 
a  convenient  figure  per  ton  per  mile,  which  does 
not  include  any  allowance  for  overhead.  Texas 
Midland  R.  R.  Co.,  75  I.  C.  C.  1,  139;  San  Pedro, 
Los  Angeles,  and  Salt  Lake  R.  R.  Co.,  75  I.  C.  C. 
463,  475. 

While  the  method  employed  by  the  Interstate 
Commerce  Commission  in  determining  the  out-of- 
pocket  cost  from  average  cost  might  be  subject  to 
question  if  employed  by  the  Federal  Power  Com¬ 
mission  in  an  original  cost  case,  the  reference  in 
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the  opinion  is  only  to  the  accounting  principle  be¬ 
cause  the  out-of-pocket  cost  has  been  stipulated 
in  this  case  (R.  233).  The  principle  involved  is, 
however,  applicable  in  the  instant  case,  apd  the 
Commission  was  properly  guided  thereby  iij  limit¬ 
ing  the  allowance  for  energy  supplied  to  thq  stipu¬ 
lated  out-of-pocket  cost  of  $30,660.88.  j 

I 

F.  FEES  PAID  BY  A  LICENSEE  TO  AN  AFFILIATE,)  WHEN 
SUCH  AFFILIATE  IS  A  MERE  TOOL  OR  BUSINESS  CON¬ 
DUIT,  ARE  NOT  ALLOWABLE  UNDER  THE  FEDERAL 
POWER  ACT  AS  PART  OF  THE  ACTUAL  LEGITIMATE 
ORIGINAL  COST  OF  THE  PROJECT  AND  THli  TRIAL 
COURT  DID  NOT  ERR  IN  SUSTAINING  THE  COMMIS¬ 
SION  ’S  FINDING  WHICH  DISREGARDED  THE  CORPORATE 
ENTITY  OF  THE  AFFILL4TE  j 

The  Commission  disallowed  the  item  oil  $183,- 
540.15  wTrich  appellant  claimed  as  a  3  percent 
profit  computed  upon  the  direct  and  overhead  cost 
incurred  by  the  Dixie  Construction  Company  in 
constructing  the  Mitchell  Dam  project  ujpon  its 
finding  that  the  two  corporations  were  ope  and 
the  same.  In  considering  this  item  disallowed  it 
should  be  noted  that  it  does  not  represent  any 
cash  expenditures  by  the  Dixie  Construction  Com¬ 
pany.  The  question  before  the  court  is  Whether 
this  action  of  the  Commission  is  justified  uj)on  the 
facts  of  record. 

The  record  shows  that  prior  to  the  formation  of 
the  Dixie  Construction  Company  the  Alabama 
Power  Company  had  its  own  construction  unit 
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which  performed  major  construction  work.  In 
1912  it  constructed  the  power  plant  at  Lock  12  on 
the  Coosa  River.  In  1916-17  it  built  the  first  unit 
of  the  Warrior  Steam  Plant.  In  1917-18  it  acted 
as  contractor  for  the  Government  in  the  building  of 
an  extension  to  the  Gorgas  Steam  Plant  and  the 
construction  of  the  Warrior  Sheffield  line  at  a  cost 
of  approximately  $5,000,000,  and  from  1917  to 
1920,  after  the  formation  of  the  Dixie  Company, 
the  Power  Company  did  a  considerable  amount  of 
work  for  customers  and  other  utilities  in  the  State 
(R.  245). 

The  record  shows  that  the  Dixie  Construction 
Company  was  organized  on  September  6,  1917, 
with  $1,000  paid  in  capital,  by  employees  of  the 
Alabama  Power  Company  who  were  acting  for  the 
Power  Company  (R.  200)  and  that  the  Alabama 
Power  Company  acquired  740  shares  of  the  Dixie 
Construction  Company  stock — all  but  10  shares 
used  to  qualify  directors.  The  record  contains  no 
evidence  as  to  what,  if  anything,  except  the  $1,000 
paid  in  capital,  the  Alabama  Power  Company  paid 
for  the  stock. 

It  is  shown  by  the  stipulation  between  counsel 
for  the  licensee  and  the  Solicitor  for  the  Commis¬ 
sion  (R.  143)  that  the  capital  stock  of  the  Dixie 
Company  was  wholly  owned  by  the  Alabama  Power 
Company,  and  that  the  Alabama  Power  Company 

r 

exercised  over  it  all  the  rights  of  control  that  such 
stock  ownership  entitled  it  to  exercise;  also  that 
after  January  1,  1922,  control  of  the  Dixie  Con- 


29 


struction  Company  was  passed  to  the  Winona  Coal 
Company  which  in  turn  was  a  wholly  owned  and 
controlled  subsidiary  of  the  Alabama  Traction. 
Light  &  Power  Company,  Ltd.,  a  Canadian  corpo¬ 
ration  which  during  the  same  period  held  all  the 
common  stock  of  the  Alabama  Power  Company, 
and  that  the  rights  of  control  and  supervision  were 
exercised  accordingly. 

Other  pertinent  facts  of  record  are  that  a  ma¬ 
jority  of  the  officers  and  directors  of  all  of  these 
companies  were  identical  (R.  259,  282). 

The  record  shows  that  proposals  to  construct  the 
project  on  a  cost  plus  a  percentage  or  fee  basis 
were  submitted  by  several  companies,  and  that  the 
contract  was  awarded  to  the  Dixie  Construction 
Company  as  the  lowest  bidder,  but  the  particular 
bids  and  a  showing  as  to  the  work  covered  are 
not  in  evidence  (R.  250-253).  The  wording  of 
the  contract  included  all  cost  which  covered  ex¬ 
penses  for  previous  work  held  in  suspense  until 
the  contract  was  finally  awarded  (R.  261)^ 

It  is  of  importance  to  note  in  this  connection, 
however,  that  the  contract  under  which  the  project 
was  constructed  was  not  one  entered  into  ior  this 
particular  project.  The  project  was  constructed 
under  what  may  be  termed  a  roving  contract,  dated 
January  30, 1919,  under  which  the  Dixie  Company 
assessed  charges  for  any  work  done  for  appellant 
(R.  95).  | 

When  the  Dixie  Company  started  construction 
on  Mitchell  Dam  40  percent  of  the  employees  on 
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the  job  were  drawn  from  the  Alabama  Power  Com¬ 
pany  (R.  262).  The  Dixie  Construction  Company 
kept  only  a  skeleton  organization  and  a  card  index 
of  names  and  addresses.  Also  the  Dixie  Company 
had  very  little  heavy  equipment  and  it  was  neces¬ 
sary  to  purchase  heavy  equipment  in  the  way  of 
compressors,  locomotives,  derricks,  hoists,  and 
modern  drill  equipment  (R.  248).  The  credit  of 
the  Alabama  Power  Company  was  used  in  pur¬ 
chasing  such  equipment  and  in  carrying  on  con¬ 
struction  (R.  95). 

The  unity  of  these  two  corporations  is  also  shown 
by  charges  from  the  Alabama  Power  Company  to 
the  Dixie  Company  which  are  included  as  costs  to 
the  Dixie  Company  and  upon  which  a  3  percent  fee 
is  claimed.  They  are : 

75  percent  of  the  executive  expense  of  the  Ala¬ 
bama  Power  Company  for  the  first  two  years  of 
construction  (R.  205,  283). 

33%  percent  of  the  expense  of  the  accounting 
department  for  every  year  of  construction  after 
the  first  two  (R.  280). 

35  percent  of  the  general  office  expense  for  a 
part  of  the  time  and  50  percent  for  the  other  (R. 
280). 

95  percent  of  the  expense  of  the  land  depart¬ 
ment  (R.  280),  and 

From  2  percent  to  30  percent  of  the  expenses  of 
the  safety  department  (R.  281-282). 

It  is  contended  that  these  facts  form  an  adequate 
basis  for  the  Commission’s  decision  that  Dixie  Con- 
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struction  Company  was  in  fact  only  the  construc¬ 
tion  department  of  the  Alabama  Power  Coippany 
and  that  no  separation  of  the  two  can  be  ijnain- 
tained. 

i 

A  survey  of  the  cases  reveals  that  the  court^  have 
consistently  disregarded  the  corporate  entity  ivhere 
control  by  stock  ownership  has  been  exercised  to 
evade  an  existing  legal  obligation;  to  circuifivent 
a  statute ;  to  perpetrate  a  fraud,  actual  or  construc¬ 
tive  ;  or  to  use  such  control  as  a  mere  tool  orl  busi- 
ness  conduit.  It  is  the  latter  category  in  which 
the  instant  case  falls. 

Ohio  Mining  Co.  v.  Ohio  Public  Utilities  Comm., 
140  N.  E.  143 ;  Palmolive  Co.  v.  Conway,  43  F.j2  (d), 
226;  Buick  Motor  Company  v.  City  of  Milwaukee, 
43  F.  (2d),  385;  U.  S.  v.  Lehigh  Valley  R.  ij£.  Co., 
220  U.  S.  257;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Min¬ 
neapolis  Civic  &  Commerce  Ass’n.,  247  U.  S.  490; 
U.  S.  v.  Reading  Company,  253  U.  S.  26;  United 
Fuel  Gas  Company  v.  Railway  Commission,  278 
U.  S.  300;  U.  S.  v.  Elgin,  Joliet  and  Eastern  Rail¬ 
way  Co.,  #660  October  Term  1935,  decided  May 
25,  1936,  U.  S.  Supreme  Court. 

The  instant  case  when  analyzed  will  be  found 
to  be  analogous  to  the  above-cited  cases  iki  that 

i 

there  is  an  attempt  to  evade  the  “actual  legitimate 
original  cost’'  requirements  of  the  Federal  Power 
Act  by  the  payment  of  an  unnecessary  proifit  to  a 
subsidiary  corporation  which  will  result  in  j  an  in¬ 
creased  and  fictitious  rate  base  or  price  of  I  recap- 


ture  and  amounts  to  a  constructive  fraud  on  the 
public. 

In  determining  the  question  of  whether  the  en¬ 
tity  shall  be  disregarded,  the  courts  consider 
whether  the  two  corporations  may  be  held  to  be  in 
the  relationship  of  principal  and  agent,  or  whether 
one  is  an  instrumentality  or  adjunct  of  the  other, 
or  whether  they  are  identical  concerns  under  dif¬ 
ferent  names  by  reason  of  the  mingling  or  con¬ 
fusion  of  their  business  affairs. 

In  the  instant  case  there  has  been  a  showing  that 
the  two  corporations  are  identical  concerns  by 
reason  of  the  commingling  of  affairs  and,  that  the 
acts  questioned  amount  to  an  evasion  of  the  pro¬ 
visions  of  the  Federal  Power  Act  and,  therefore, 
against  the  public  interest. 

The  Minneapolis  Civic  Association  case ,  supra , 
involved  the  use  of  a  subsidiary  corporation  to  hold 
property  in  order  that  two  railroad  companies 
jointly  owning  its  stock  could  collect  an  extra 
charge  from  the  public  for  rendering  by  indirec¬ 
tion  a  service  which  as  common  carriers  they  were 
legally  required  to  render  without  such  charge. 

Disregarding  the  entity  and  disallowing  the 
extra  charge  the  court  said  (p.  501)  : 

*  *  *  In  such  a  case  the  courts  will  not 

permit  themselves  to  be  blinded  or  deceived 
by  mere  forms  of  law,  but,  regardless  of 
fictions,  will  deal  with  the  substance  of  the 
transaction  involved  as  if  the  corporate 
agency  did  not  exist  and  as  the  justice  of  the 
case  may  require. 
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The  similarity  of  this  ease  to  the  one  here 
the  court  is  apparent.  Both  are  situations 
the  subsidiary  is  a  mere  shell  or  means  by 


where 

which 


the  parent  companies  accomplish  similar  rjesults, 


namely,  obtaining  emoluments  and  profits  npt  oth¬ 


erwise  allowable  under  the  law. 

This  similarity  of  facts  and  result  is  also  found 
in  the  case  of  U.  S.  v.  Lehigh  Valley  Railroad  Co., 
supra.  The  corporate  entity  between  the  railroad 
company  and  its  subsidiary,  the  Lehigh  [Valley 
Coal  Co.,  was  disregarded  by  the  courts  to  Correct 
what  was  in  effect  a  violation  of  the  provisions  of 


the  Hepburn  Act  of  June  29,  1906,  making  it  un¬ 


lawful  for  a  railroad  carrier  to  transport  ir.  inter¬ 
state  commerce  articles  or  commodities  manufac¬ 
tured,  mined,  or  produced  by  it,  or  under  its  author¬ 
ity,  or  which  it  may  own  in  whole  or  in  part,  or  in 
which  it  may  have  any  interest,  direct  or  indirect. 
In  so  holding,  the  court  said  (p.  274)  : 


*  In  other  words,  that  by!  opera¬ 
tion  and  effect  of  the  commodities  clause 
there  is  a  duty  cast  upon  a  railroad  company 
proposing  to  carry  in  interstate  commerce 
the  product  of  a  producing,  etc.,  corporation 
in  which  it  has  a  stock  interest,  not  to  abuse 
such  power  so  as  virtually  to  do  by  indirec¬ 
tion  that  which  the  commodities  claxise  pro¬ 
hibits — a  duty  which  plainly  would  |be  vio¬ 
lated  by  the  unnecessary  commingling  of 
the  affairs  of  the  producing  company  with 
its  own,  so  as  to  cause  them  to  be  one  and 
inseparable. 
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The  United*  Fuel  Gas  Company  case ,  supra,  in¬ 
volved  an  attempt  by  the  parent  company  to  main¬ 
tain  a  large  operating  expense  for  the  purpose  of 
rate  making  by  contracting  to  sell  gasoline,  a  by¬ 
product  from  its  gas  wells,  to  a  subsidiary  at  a 
greatly  reduced  figure.  Regarding  this  as  an  at¬ 
tempted  fraud  on  the  consumers  of  gas  the  court 
said  (p.  320)  : 

!  We  need  not  labor  the  point  that  a  public 
service  corporation  may  not  make  a  rate 
confiscatory  by  reducing  its  net  earnings 
through  the  device  of  a  contract  unduly 
favoring  a  subsidiary  or  a  corporation 
owned  by  its  own  stockholders.  Cf.  Chicago 
<Sc  Grand  Trunk  Ry.  Co.  v.  Wellman,  143 
IT.  S.  339,  345,  *  *  *. 

Aside  from  the  question  as  to  the  extent  the 
subsidiary  is  dominated  by  the  parent  this  case  is 
indicative  of  the  willingness  of  the  courts  to  cut 

through  the  corporate  form  and  consider  the  sub- 

/ 

stance  where  the  form  is  used  as  a  subterfuge. 

Two  cases  upheld  the  right  of  the  Wisconsin  Tax 
Commission  to  disregard  the  separate  entity  be¬ 
tween  a  parent  and  subsidiary  corporation  and  ap¬ 
portion  income  for  the  purposes  of  the  assessment 
of  taxes  where  an  attempt  had  been  made  by  con¬ 
tract  to  limit  the  income  of  the  corporation  operat¬ 
ing  within  the  State  and  to  shift  that  income  to  the 
out-of-State  parent  or  subsidiary  thought  to  be 
beyond  the  reach  of  local  taxation.  In  the  first, 
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Palmolive  Co.  v.  Conway ,  supra ,  the  couij’t  said 
(P-  230) :  | 

*  *  *  Surely  the  state  which  created 

that  company  and  permitted  plaintiff  to 
enter  Wisconsin  and  there  transact  business 
may,  in  the  enforcement  of  its  sovereign 
rights,  step  in  and  say  that  it  will  look  into 
its  two  children’s  affairs  and  for  the  people 
of  the  state  ascertain  whether  Wisconsin 
company’s  faithless  trustees  have,  without 
regard  to  their  fiduciarv  duties,  transferred 
their  company's  income  to  themselve$  under 
the  cover  of  another  corporate  narjie  and 
thus  deprived  the  state  of  its  lawfujl  right 
to  insist  that  such  income  may  pay  a)  tax  to 
the  state  of  its  creation.  j 

And  likewise  in  the  case  of  Buick  Motor  Co.\v.  City 
of  Milwaukee ,  supra ,  the  court  said  (p.  390)  : 

*  *  *  when  the  business  transacted 

is  found  to  be  plaintiff’s,  conceding  the 
“subsidiary”  relation  to  General  Motors, 
the  tax  authorities  of  the  state  were  not 
obliged  to  respect  the  contract  as  an  instru¬ 
mentality  relieving  plaintiff,  in  whole  or  in 
part,  from  the  effectiveness  of  the  tax  law 
against  the  income  arising  in  or  on  such 
business.  In  other  words,  the  contrhct  can 
not  be  interposed  as  a  means  of  cutting  off 
the  income  from  the  business,  or  fijom  the 
plaintiff,  and  devolving  it  upon  the  motors 
company  as  the  one  solely  responsible  to  the 
call  of  the  law. 
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The  authorities  cited  indicate  the  willingness  of 
the  courts  to  disregard  the  separate  identity  of 
parent  and  subsidiary  corporations  when  neces¬ 
sary  to  prevent  the  evasion  of  the  existing  law. 

In  the  Beading  Case,  supra,  which  involved  the 
alleged  violation  of  the  Commodities  Clause  of  the 
Interstate  Commerce  Act,  the  Supreme  Court,  in 
disregarding  the  corporate  entity,  said  (p.  61)  : 

*  *  *  All  three  of  the  Reading  com¬ 

panies  had  the  same  officers  and  directors, 
and  it  was  under  their  authority  that  the 
mines  were  worked  and  the  railroad  oper¬ 
ated,  and  they  exercised  that  authority  in 
the  one  case  in  precisely  the  same  character 
as  in  the  other,  as  officials  of  the  Holding 
Company.  The  manner  in  which  the  stock 
of  the  three  was  held  resulted,  and  was  in¬ 
tended  to  result,  in  the  abdication  of  all  in¬ 
dependent  corporate  action  by  both  the 
Railway  Company  and  the  Coal  Company, 
involving,  as  it  did,  the  surrender  to  the 
Holding  Company  of  the  entire  conduct  of 
their  affairs.  It  would  be  to  subordinate 
reality  to  legal  form  to  hold  that  the  coal 
mined  by  the  Coal  Company,  under  direc¬ 
tion  of  the  Holding  Company’s  officials,  was 
not  produced  by  the  same  “ authority”  that 
operated  the  Reading  Railway  lines.  *  *  * 

The  decision  in  the  Beading  Case  is  controlling 
in  the  instant  case.  In  U.  S.  v.  Elgin,  Joliet  and 
Eastern  Bailway  Co.,  supra,  the  Supreme  Court 
did  not  establish  or  affirm  any  new  principle  of 
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law.  In  that  case  the  court  found  that  th^re  was 
material  difference  between  the  relationship  of  the 
parties  as  compared  with  the  Reading  Cdse  and 
held,  therefore,  that  the  Reading  Case  was  pot  con¬ 
trolling.  The  corporate  railroad,  said  the  court  in 
the  Elgin  decision, 

*  *  *  functions  as  a  separate  corpo¬ 

rate  carrier  under  immediate  control  of  its 
own  directors,  no  one  of  whom  is  on  the 
board  of  the  holding  company;  it  owns  all 
necessary  equipment,  makes  its  oprn  con¬ 
tracts,  manages  its  own  finances,  selves  its 
patrons  without  discrimination  *  J*  *. 

In  the  instant  case,  the  relationship  of  the  Ala¬ 
bama  Company  and  the  Dixie  Company  isj  distin¬ 
guishable  from  the  relationship  of  the  railroad  to 
the  United  States  Steel  Corporation  in  thje  Elgin 
case ,  supra ,  for  here  the  Dixie  Company  vns  domi¬ 
nated  by  the  Alabama  Company  (R.  143,  259,  282) 
where  in  the  Elgin  case  no  evidence  other  iJhan  the 
common  ownership,  warranted  the  inference  that 
the  railroad  and  manufacturing  subsidiaries  of  the 
Steel  Corporation  v’ere  as  the  court  said  under 

*  *  *  the  domination,  control,  direction, 

and  management  of  the  Steel  Corporation, 
in  the  sense  that  the  defendant  (RR)  and 
the  other  subsidiaries  are  mere  departments, 
branches,  adjuncts,  and  instrumentalities  of 
the  Steel  Corporation.  j 

The  relationship  of  the  parties  in  the  instjant  case 
being  similar  to  the  relationship  of  the  parties  in 
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the  'Readme)  case  wherein  the  corporate  entity  was 
disregarded,  that  decision  and  not  the  Elgin  deci¬ 
sion  is  controlling  upon  this  court. 

Ballantine,  in  discussing  the  weight  to  be  given 
facts  of  ownership,  control,  and  management  in 
determining  the  question  whether  the  entity  should 
be  disregarded,  says : 

*  *  *  after  all,  it  comes  down  to  a 

question  of  good  faith  and  honesty  in  the 
use  of  the  corporate  privilege  for  legiti¬ 
mate  ends.  If  a  corporation  is  owned  and 
controlled  by  another  and  is  manipulated 
by  the  owner  for  its  own  purposes  and  in 
its  own  interests  to  the  prejudice  of  inno¬ 
cent  third  parties  or  the  public  welfare,  it 

mav  be  necessarv  to  limit  such  abuse  of  the 
%/  * 

corporate  capacity  or  shield.  (Ball ant ine. 
Private  Corporations ,  Ed.  1927,  p.  37.) 

By  paragraph  13  of  the  Answer,  the  good  faith 
of  the  appellant  in  the  use  of  the  corporate  privi¬ 
lege  has  been  challenged  as  follows : 

*  *  *  deny  that  the  said  contract  was 

entered  into  in  good  faith  and  without  fraud 
or  undue  influence  of  domination  on  the  part 
of  either  party  *  *  *  (R.  11). 

For  the  Commission  to  have  found  that  the  Dixie 
Construction  Company  was  anything  more  than 
the  instrumentality  of  the  Alabama  Power  Com¬ 
pany  would  be  closing  its  eyes  to  the  facts.  The 
fact  that  the  Dixie  Construction  Company  was 
created  nearly  three  years  prior  to  the  granting 
of  the  license  does  not  alter  this  finding  of  a  lack 
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of  good  faith  in  its  use.  The  Commissioil  is  not 
concerned  with  the  company’s  inception  btat  only 
with  its  use  to  accomplish  an  end  not  susceptible  of 
accomplishment  by  the  Alabama  Power  Company 
acting  alone,  namely,  the  receiving  of  a  profit  for 
carrying  on  this  construction  work. 

The  Alabama  Power  Company  is  a  public^  utility, 
engaged  in  selling  and  delivering  electric^  power 
to  the  general  public  in  many  communities  in  the 
State  of  Alabama.  The  rates  that  the  general  pub¬ 
lic  must  pay  are  directly  affected  by  the  I  cost  of 
the  facilities  here  under  license,  and  it  Ivas  the 
realization  of  this  public  interest  that  cahsed  the 
following  restriction  to  be  included  in  Section  10 
(li)  of  the  Act. 

That  combinations,  agreements,  Arrange¬ 
ments,  or  understandings,  express  or  im¬ 
plied,  to  limit  the  output  of  electifical  en¬ 
ergy,  to  restrain  trade,  or  to  fix,  ipaintain, 
or  increase  prices  for  electrical  energy  or 
service  are  hereby  prohibited.  [Italics 
supplied.]  (16  U.  S.  C.  A.  803.) 

The  effect  of  the  Dixie  contract  would  1 \e  to  im¬ 
properly  increase  the  rate  base  and  by  so  ^.oing  to 
increase  the  price  charged  the  general  public  for 
electric  energy,  which  would  be  directly  within  the 
prohibition  of  the  Federal  Power  Act. 

The  duty  owed  the  public  by  officers  aijd  direc¬ 
tors  of  public  service  corporations  has  b|een  well 
defined  in  Moody  v.  Kell,  235  Fed.  86,  an|i  Wood- 
stock  Iron  Co.  v.  Richmond  &  Danville  Extension 
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Co .,  129  U.  S.  643.  In  Moody  v.  Kell ,  supra,  the 
court  said  (p.  90) : 

*  *  *  The  law  is  well  settled  that  officers 

of  a  railroad  corporation  hold  a  position  of 
trust  and  confidence  in  favor  of  their  stock¬ 
holders,  with  a  duty  to  serve  them  faithfully 
and  promote  their  interests  with  the  single¬ 
ness  of  purpose  to  that  end.  Railroad  cor¬ 
porations  are  also  quasi  public  corporations. 
They  derive  their  existence,  franchises, 
powers,  and  privileges  from  the  public,  and 
their  officers  hold  their  positions  as  quasi 
public  officers,  with  the  duty  and  obligation 
resting  upon  them  to  construct  and  locate 
their  roads  so  as  best  to  accommodate  the 
public  and  thereby  promote  the  welfare  of 
their  stockholders.  *  *  *  Any  contract 

made  by  such  officers,  either  for  the  location 
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of  the  road  or  its  operation,  whereby  such 
officer  is  or  may  be  induced  to  disregard 
these  fiduciary  obligations  is  in  violation  of 
his  trust,  and  clearly  unlawful.  *  *  * 

In  Woodstock  Iron  Company  v.  Richmond  & 
Danville  Extension  Company,  supra,  the  court 
said  (p.  656)  : 

1  We  have  thus  far  considered  the  case  as 
one  only  between  private  parties,  where  an 
employee  has  agreed,  for  a  money  consid¬ 
eration,  to  violate  his  obligation  to  his  em¬ 
ployer;  but  there  are  other  circumstances 
which  add  to  the  offensiveness  of  the  trans¬ 
action.  The  business  of  the  Extension  Com¬ 
pany  was  one  in  which  the  public  was  inter- 
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ested.  Railroads  are  for  many  purposes 
public  highways.  They  are  constructed  for 
the  convenience  of  the  public  in  the!  trans¬ 
portation  of  persons  and  property.  In 
their  construction  without  unnecessary 
length  between  designated  points,  ijti  their 
having  proper  accommodations,  and  jin  their 
charges  for  transportation,  the  public  is  di¬ 
rectly  interested.  Corporations,  it  (is  true, 
formed  for  their  construction  are  private 
corporations ;  but  whilst  their  directors  are 
required  to  look  to  the  interests  of  their 
stockholders,  thev  must  do  so  in  subordina- 
tion  to  and  in  connection  with  the)  public 
interests,  which  they  are  equally  bound  to 
respect  and  subserve.  All  arrangements, 
therefore,  by  which  directors  or  stockholders 
or  other  persons  may  acquire  gain}  by  in¬ 
ducing  those  corporations  to  disregard  their 
duties  to  the  public,  are  illegal  andj  lead  to 
unfair  dealing,  and  thus  being  against 


public  policy  will  not  be  enforced  by  the 
courts.  In  this  case  the  Extension  Com¬ 
pany  *  *  *  not  oniy  comnjntted  a 

wrong  upon  the  railroad  company  [by  thus 
imposing  unnecessary  burdens  upbn  it,  to 
meet  which  larger  charges  for  transporta¬ 
tion  might  be  called  for,  but  also  ^  wrong 
upon  the  public.  j 

The  Federal  Power  Commission  is  required  by 
Section  4  (b)  of  the  Federal  Power  Act  to  find 
the  “actual  legitimate  original  cost”  of  a  project. 
The  appellant  is,  by  the  provisions  of  th£  license 
and  the  Federal  Power  Act,  prohibited  |rom  in- 
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eluding  as  a  part  of  its  cost  a  profit  to  it  for  any 
services  rendered  in  constructing  the  project.  A 
profit  paid  to  its  “instrumentality”  by  means  of 
which  that  profit  ultimately  reverts  to  itself  is  as 
equally  prohibited.  Such  practice  is,  upon  its 
face,  a  circumvention  of  the  law  and  is  against 
public  policy  which,  upon  the  authorities  cited,  is 
adequate  ground  for  disregarding  the  corporate 
entity  and  disallowing  the  profit. 

Appellant  cites  a  number  of  cases  dealing  with 
contracts  between  affiliated  companies  in  support 
of  its  position  that  while  regulatory  bodies  are 
permitted  to  examine  the  reasonableness  of  con¬ 
tract  payments  between  such  companies,  and  while 
the  burden  is  upon  the  utility  to  establish  such 
reasonableness  and  to  show  that  such  payments 
bear  a  reasonable  relation  to  the  cost  of  the  goods 
or  services  rendered  by  the  affiliated  company, 
nevertheless  in  such  cases  the  business  of  the 
utility  is  considered  separate  from  that  of  its 
affiliated  corporation,  and  the  affiliated  corporation 
is  entitled  to  a  fair  return  for  the  service  rendered. 
In  particular  appellant  cites :  Dayton  P.  ct*  L.  Co.  v. 
Public  Utilities  Commission ,  292  U.  S.  290 ;  Colum¬ 
bus  Gas  &  Fuel  Co.  v.  Public  Utilities  Commission , 
292  U.  S.  398 ;  Smith  v.  Illinois  Bell  Telephone  Co., 
282  IT.  S.  133;  Lindheimer  v.  Illinois  Bell  Tele¬ 
phone  Co.,  292  U.  S.  151,  and  others. 

The  question  here  is  not  whether  the  expendi¬ 
tures  made  were  reasonable;  all  proper  charges 
made  by  Dixie  Construction  Company  to  the  proj- 
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eet  have  been  allowed.  Neither  is  the  reasonable¬ 
ness  of  the  fee  paid  by  the  appellant  to  Dixie  Con¬ 
struction  Company  the  issue.  It  is  not  the  reason¬ 
ableness  of  the  $183,450.15  profit  paid  tel  Dixie 
Construction  Company,  that  is  in  issue  heite;  it  is 
the  legality  of  including  any  profit  in  the  {cost  of 
this  project.  Otherwise  stated,  the  quesjtion  is 
whether  the  corporate  entity  of  the  Dixip  Com¬ 
pany  should  be  disregarded,  i.  e.,  whether  the  cor¬ 
porate  device  used  ( Chicago ,  M.  &  St.  P.  1 Co.  v. 
Minneapolis  Civic  &  Commerce  Assn supra), 
amounted  to  an  evasion  of  the  provisions  of  the 
Federal  Power  Act,  and  were,  therefore,  (against 
public  policy.  The  cases  cited  by  appellanj,  there¬ 
fore,  are  not  in  point  upon  the  issue  raised  by  the 
action  of  the  Commission  in  disallowing  the  Dixie 
fee.  ! 


The  trial  court  did  not  commit  reversible  error 
when  it  sustained  the  Commission’s  disregard  of 


the  corporate  entity  of  the  Dixie  Construction 
Company.  J 


G.  THE  ENABLING  STATUTES  OF  ALABAMA  I  UNDER 
WHICH  THE  MERGER  OF  1913  WAS  CONSUMMATED, 
GAVE  THE  APPELLANT  A  CHOICE  OF  MERGER1  OR  CON¬ 
SOLIDATION  ;  AND  SUBSEQUENT  DECISIONS  j  OF  THE 
SUPREME  COURT  OF  THAT  STATE,  GIVING  INTERPRE¬ 
TIVE  EFFECT  TO  THOSE  STATUTES,  DO  NOT  |HOLD  TO 
THE  CONTRARY  j 

Appellant  contends  that  the  Alabama  Power 
Company,  as  the  result  of  a  merger  in  1^13  with 
the  Alabama  Power  and  Light  Company,  the 
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Wetumpka  Power  Company,  tlie  Alabama  Electric 
Company,  and  the  Alabama  Power  Development 
Company,  came  into  being  as  a  new  corporation; 
that  the  Alabama  Power  Company  through  such 
merger  acquired  the  dam  site  and  water  rights  now 
constituting  Mitchell  Dam;  that  the  cost  to  the 
Alabama  Power  Company  for  the  dam  site  and 
water  rights  acquired  in  the  merger  of  1913  was 
the  par  value  of  the  stock  issued,  in  the  amount 
of  $3,500,000,  as  payment  for  the  land  and  water 
rights  in  question.  (Appellant’s  brief  p.  26,  et 
seq .) 

The  merger  was  accomplished  under  the  pro¬ 
visions  of  the  Code  of  Alabama  of  1907,  Section 
3502,  of  which  grants  to  the  constituent  corpora¬ 
tions  the  election  to  consolidate  or  merge,  and  Sec¬ 
tion  3503  provides  how  the  merger  or  consolida¬ 
tion  shall  be  effected.  (See  Appendix  to  Appel¬ 
lant’s  Brief,  p.  68.) 

The  merger  agreement  from  which  appellant 
claims  Its  origin  distinctly  specified  that  the  con¬ 
stituent  corporations  should  be  merged  into  the 
Alabama  Power  Company, 

*  *  *  hereinafter  called  a  consoli¬ 

dated  corporation,  but  which  shall  not  be  a 
new  corporation  (R.  102). 

And  Article  VIII  of  the  agreement  provides 
(R.  104)  : 

It  is  the  intention,  purpose,  and  agreement 
of  the  parties  that  the  Alabama  Power 
Company  shall  be  and  is  hereby  continued  in 
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existence  as  the  consolidated  corporation, 
and  that  a  new  corporation  shall  fyot  be 
formed  by  this  agreement ,  and  that  the  ex¬ 
istence  of  the  consolidated  corporatioji  shall 
be  perpetual.  (Italics  supplied).  j 

Appellant  in  support  of  its  contention  as!  to  the 
interpretation  to  be  placed  upon  the  Code  df  1907 
cites  the  following  decisions  of  the  Supreme!  Court 
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of  Alabama:  Jackson  v.  Ariton  Banking  C\o.,  214 
Ala.  483  (108  So.  359) ;  Alabama  T.  &  N.  Railway, 
et  ah,  v.  T  olman,  200  Ala.  449  (76  So.  381  ;  Ala¬ 
bama  City  G .  &  A.  Railway  Co.  v.  Kyle,  et  pi.,  202 
Ala.  552  (81  So.  54). 

In  Jackson  v.  Ariton  Banking  Co.,  step  fa,  the 
question  before  the  court  was  whether  a  bill  in 
equity  would  lie  to  enforce  the  collection  of  finpaid 
subscriptions  to  the  stock  of  a  constituent  corpora¬ 
tion  to  a  merger,  to  pay  debts  contracted  |  by  the 
consolidated  corporation  subsequent  to  the  merger. 

The  Ariton  Banking  Company,  with  fully  paid- 
up  stock,  and  the  Peoples’  Bank  of  Ariton,  With  60 
percent  paid-up  stock,  were  merged  into  the  Ariton 
Banking  Company.  Both  companies  were  capi¬ 
talized  at  $25,000.  For  the  purpose  of  the  consoli¬ 
dation,  the  assets  of  the  Ariton  Banking  Company 
were  appraised  at  $35,000 ;  the  assets  of  the 
Peoples’  Bank  at  $17,500;  and  the  unpaid! 40  per¬ 
cent  of  the  capital  stock  of  the  Peoples’  Bknk  did 
not  enter  into  the  appraisement  of  its  assetp.  The 
consolidated  corporation  subsequently  became  in¬ 
solvent,  and  a  bill  was  brought  to  collect  f^om  the 
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former  stockholders  of  the  Peoples’  Bank  the  un¬ 
paid  40  percent  of  the  capital  stock  of  Peoples’ 
Bank  in  satisfaction  for  debts  against  the  consoli¬ 
dated  corporation,  contracted  subsequently  to  the 
merger  or  consolidation.  The  court,  in  passing 
upon  the  merits  of  the  bill,  said  (p.  485) : 

The  bill  avers  in  effect  that  the  constituent 
corporations  (so  for  convenience  to  speak  of 
the  original  banks)  surrendered  their  stock, 
and  in  lieu  thereof  stock  in  the  consolidated 
corporation,  paid  in  full,  was  issued  to  stock¬ 
holders  in  the  constituent  corporations  in 
proportion  to  their  interests  in  the  assets 
taken  over  by  the  consolidated  corporation. 
Section  3506  secured  and  conserved  the 
rights  of  creditors  of  the  constituent  corpo¬ 
rations.  But,  as  we  have  noted,  complain¬ 
ant  does  not  represent  creditors  of  that  class. 
Unpaid  subscriptions  to  the  capital  stock  of 
corporations  constitute  a  trust  fund  for  the 
benefit  of  corporate  creditors.  (Cases 
cited.)  And  in  the  case  of  insolvency  this 
doctrine  is  established  by  statute  in  this 
State  as  to  property  in  general  of  insolvent 
corporations  (Code  1923,  Sec.  7062).  But 
this  does  not  mean  that  unpaid  subscriptions 
to  the  stock  of  a  constituent  corporation  re¬ 
main  a  trust  fund  for  the  satisfaction  of  the 
subsequently  contracted  debts  of  the  consoli¬ 
dated  corporation,  unless,  indeed,  the  agree¬ 
ment  of  consolidation  provides,  expressly  or 
by  implication,  that  the  balances  due  on  sub¬ 
scriptions  due  to  the  old  shall  pass  over  to 
the  new  or  consolidated  corporation.  In  the 
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case  made  bv  the  present  bill  there  is  nb  such 
provision. 

The  decision  by  the  court  in  this  case  gives  no 
support  to  the  contention  presented  by  the  apj>el- 
lant,  that  a  new  corporation  came  into  being,  and, 
there  being  no  issue  before  this  court  in  the  instant 
case  wherein  the  rights  of  anv  creditors  are  in- 
volved  in  the  merger  of  the  Alabama  Power  Com¬ 
pany  with  the  constituent  corporations  in  1913,  the 
case  is  not  in  point. 

In  Alabama  T.  &  N.  By.  et  ah  v.  Tolman,  supra , 
the  court  held  that  where  a  State  court  bad  as¬ 
sumed  jurisdiction  and  appointed  a  receiver  to 
conserve  the  assets  of  a  consolidated  corporation 
for  the  benefit  of  a  creditor  of  one  of  the  con¬ 
stituent  corporations,  the  State  court  woujd  con¬ 
tinue  to  exercise  its  jurisdiction  even  though  other 
creditors  were  successful  in  bringing  a  bill  to  ap¬ 
point  a  receiver  for  the  same  assets  in  a  Federal 
court. 

Tolman  brought  a  bill  praying  for  a  receivership 
upon  the  basis  that  he  held  deeds  of  trust  consti¬ 
tuting  a  prior  lien  on  part  of  the  assets  of  a  con¬ 
stituent  corporation,  which  at  the  time  of  ^he  suit 
had  been  merged  and  consolidated  with  pother 
corporation.  Certain  other  creditors  demurred  to 
Tolman ’s  bill,  and  continuances  were  granted  for  a 

i 

consideration  of  the  facts  presented.  Othef*  credi¬ 
tors  brought  a  bill  in  the  Federal  court  apd  were 
successful  in  having  that  court  appoint  a  Receiver 
to  conserve  the  same  assets.  The  liens  of  the 
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creditors  in  the  Federal  court  were  secondary. 
The  State  court,  without  passing  upon  the  demur¬ 
rers,  appointed  a  receiver  and  instructed  him  to 
intervene  in  the  action  in  the  Federal  court,  and 
requested  that  court  to  have  the  Federal  receivers 
turn  over  the  assets  of  the  corporation  to  the  re¬ 
ceiver  for  the  State  court.  From  the  order  bv  the 
State  court  appointing  a  receiver,  Tolman  ap¬ 
pealed.  The  court,  speaking  through  Justice  May- 
field,  said  (p.  450)  : 

The  only  question  presented  by  this  ap¬ 
peal  is  the  correctness  and  propriety  of  the 
order  and  decree  of  the  chancellor  in  ap¬ 
pointing  a  receiver  under  the  circumstances 
adverted  to. 

The  court  in  discussing  the  consolidation  said 
(p.  452)  :  • 

While  there  is  a  technical  difference  be- 
tween  a  merger  and  a  consolidation  of  cor¬ 
porations ,  our  statutes  authorize  and  pro¬ 
vide  for  both .  A  merger  is  the  absorption 
of  a  thing  of  lesser  importance ,  by  a  greater, 
whereby  the  lesser  ceases  to  exist,  but  the 
greater  is  not  thereby  increased.  A  consoli¬ 
dation  takes  place  when  two  or  more  cor¬ 
porations  are  extinguished,  and  by  the  same 
process  a  new  one  is  created,  taking  over  the 
assets  and  assuming  the  liabilities  of  those 
passing  out  of  existence.  The  consolidation 
of  corporations,  under  statutes  like  ours, 
effects  the  dissolution  of  the  original  bodies, 
except  for  certain  purposes  specified,  and 
the  creation  of  a  new  one,  which  derives  its 
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rights  and  powers  by  virtue  of  statutes  of 
the  State,  and  likewise  its  dutes  and  [liabili¬ 
ties  ;  all  such  liabilities  and  powers  being  the 
same  as  those  possessed  by,  or  imposed  up¬ 
on,  the  former  corporations.  The  consoli¬ 
dation,  of  course ,  renders  the  original  cor¬ 
porations  unable  to  meet  their  obligations, 
and  the  merger  corporation  by  law  required 
to  assume  and  discharge  them.  While  the 
merging  corporations  continue  to  e^fist  for 
purposes,  those  purposes  are  limited  by  the 
statute.  This  is  necessarily  shown  by  the 
language  of  Section  3506  of  the  Code\,  which 
reads: 
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“Rights  of  creditors  in  all  liens  upon  the 
property  of  any  of  the  said  former  corpora¬ 
tions  shall  be  preserved  unimpaired,  dnd  the 
former  corporations  may  be  deemed  to  con¬ 
tinue  in  existence  in  order  to  preserve  the 
same;  and  all  debts,  liabilities,  and  duties  of 
each  of  the  said  former  corporations  shall 
thenceforth  attach  to  the  consolidated  cor¬ 
poration,  and  may  be  enforced  against  it  to 
the  same  extent  as  if  said  debts,  duties,  and 
liabilities  had  been  incurred  or  contracted 
by  it.”  [ 

There  is  no  escaping  the  conclusion  that 
by  virtue  of  our  statutes  the  merger  or  con¬ 
solidated  corporation  may  be  sued  for  the 
debts  and  liabilities  of  the  former  corpora¬ 
tions ;  and  if  it  be  said  that  the  latter  can  and 
should  be  sued  also,  in  order  to  preserve  the 
rights  and  liens  of  their  creditors,  the  an¬ 
swer  is,  they  are  so  sued  in  this  case,  with 
the  consolidated  company,  and  wA  see  no 
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reason  why  the  rights  and  liens  of  the  cred¬ 
itors  of  the  consolidating  corporations  can 
not  he  preserved  hy  the  chancery  court,  if 
the  assets  of  the  merger  corporation  are 
marshaled  and  administered  therein.  (Ital¬ 
ics  supplied.) 

The  court,  in  sustaining  the  appointment  of  a 
receiver  bv  the  lower  court,  said: 

It  is  enough  to  say  that  it  is  within  the  Us 
pendeyis  of  this  suit  in  the  State  court,  and, 
if  continued,  would  defeat  the  jurisdiction 
of  the  State  court,  which  attached  first, 
which  court,  so  far  as  this  suit  is  concerned, 
is  a  court  of  concurrent  jurisdiction  with  the 
Federal  court,  and  that  no  reason  appears 
why  the  jurisdiction  of  the  State  court 
should  not  continue,  nor  why  the  property 
should  not  be  delivered  over  to  the  receiver 
appointed  by  the  State  court. 

Obviously,  there  is  nothing  in  the  foregoing  case 
to  sustain  the  contention  of  the  appellant  that  a 
new  corporation  resulted  from  the  merger  of  1913. 

In  Alabama  City  G.  &  A.  Ey.  Co.  v.  Kyle ,  supra , 
Kvle  and  others,  as  trustees  and  stakeholders  of  a 

•j  7 

note  executed  by  the  Alabama  Company  to  South¬ 
ern  Iron  and  Steel  Company,  sued  the  Alabama 
Company  on  the  note  and  obtained  a  judgment  in 
the  lower  court.  This  judgment  was  appealed,  and 
the  Supreme  Court  of  Alabama  held  that  Kyle,  as 
trustee,  had  no  legal  interest  in  the  contract  and 
that  the  execution  of  the  note  was  not  idtra  vires 
the  corporation. 


51 


In  order  for  the  court  to  pass  upon  the  question 
of  ultra  vires  in  the  execution  of  the  note,  it  was 
necessary  to  review  the  manner  in  which  the  cor- 
porations  were  formed  and  the  statutes  junder 
which  not  only  the  consolidated  corporation  was 
formed,  but  as  well  those  under  which  the  con¬ 
stituent  corporations  were  organized,  in  orider  to 
ascertain  the  powers  of  the  consolidated  corpora¬ 
tion.  The  court  held  that,  under  the  provisions  of 
the  Alabama  Code  of  1907,  Section  3504,  tlje  con¬ 
solidated  corporation  was  vested  with  all  the  pow¬ 
ers  of  the  constituent  corporations,  and,  iij  addi¬ 
tion,  with  any  new  powers  acquired  by  virtue  of 
the  consolidation  agreement  not  inconsistent  with 
any  of  the  provisions  contained  in  Chaptej  69  of 
the  Code.  The  court  found  that  the  Alabama 
Company,  by  virtue  of  Section  3504  of  the  Code, 
possessed  sufficient  powers  to  justify  the  execu¬ 
tion  of  the  note,  and  reversed  the  lower  court,  on 
the  ground  that  Kyle  could  not  recover  in  a  suit 
against  the  Alabama  Company  because  he  was  not 
a  real  party  in  interest. 

The  foregoing  case  did  not  decide  whether,  under 
the  provisions  of  the  Alabama  Code  of  19b7,  the 
consolidated  corporation  became  a  new  corpora¬ 
tion.  j 

In  this  connection,  the  appellant,  at  p.  3|  of  its 
brief,  cites  Yazoo  and  M.  V .  R.  Co.  v.  Adams,  180 
IT.  S.  1,  as  holding  that  whether  or  not  a  njwv  cor¬ 
poration  is  formed  in  the  process  of  corporate 
merger  or  consolidation,  depends  upon  the  iuthor- 
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izing  statute,  regardless  of  the  recitals  of  the 
parties  to  the  same. 

The  case  in  question  can  not  be  cited  as  author¬ 
ity  for  this  sweeping  proposition  of  law,  as  a  brief 
recital  of  the  facts  involved  and  consideration  of 
the  holdings  therein  will  indicate. 

In  the  Yazoo  case ,  supra ,  the  question  involved 
was  whether  a  certain  tax  exemption  provision, 
contained  in  the  21st  section  of  the  charter  of  a 
constituent  company,  inured  to  the  benefit  of  the 
railway  company,  under  the  successive  consolida¬ 
tions  which  resulted  in  its  creation. 

The  Constitution  of  Mississippi,  adopted  Novem¬ 
ber  1,  1890,  provided  that  exemptions  from  taxa¬ 
tion  to  which  corporations  were  legally  entitled  at 
the  time  of  the  adoption  of  the  Constitution  should 
remain  in  full  force  and  effect  for  the  period  pro¬ 
vided  in  the  charters  or  by  general  laws,  unless 
sooner  repealed  by  the  legislature.  By  the  Code 
of  Mississippi  of  1892,  Section  3875,  a  system  of 
taxing  the  property  of  railway  companies  by  the 
Railroad  Commission  was  put  in  force. 

The  Yazoo  Company  involved  in  the  consolida¬ 
tion  was  formed  October  24,  1892,  or  nearly  two 
years  after  the  adoption  of  the  Constitution,  by 
the  consolidation  of  the  original  Yazoo  Company 
with  the  Louisville  Company.  The  question  be¬ 
fore  the  court  was  whether  such  consolidation 
created  a  new  corporation,  or,  in  the  language  of 
Section  180  of  the  Constitution  of  1890,  whether  it 
was  a  “grant  of  corporate  franchise”,  in  which  lat- 
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ter  event,  by  tlie  express  language  of  that  section, 
the  new  corporation  would  become  subject  jto  the 
provisions  of  the  new  Constitution,  and  tljie  tax 
exemption  would  be  lost.  | 

In  the  articles  of  consolidation  which  the|  court 

i 

had  before  it  for  analysis,  the  companies  igreed 
“to  and  with  each  other  to  unite,  merge  anjd  con¬ 
solidate  their  several  capital  stocks,  corporate 
rights,  franchises,  immunities  and  privilegjes  and 
properties  of  every  kind,  real,  personal  and 
mixed.  ’  ’  The  first  article  provided  that —  | 

*  *  *  such  consolidation  shall  jbe  ef¬ 

fected  by  uniting  or  merging  the  j  stock, 
property  and  franchises  of  the  party  of  the 
first  part  (the  Louisville  Company)  with 
and  into  the  stock,  property,  and  franchises 
of  the  said  The  Yazoo  and  Mississippi  Val¬ 
ley  Railroad  Company  without  disturbing 
the  corporate  existence  of  the  last-named 
company  or  the  formation  of  any  new 
distinct  corporation  unless  such  resujlt  shall 
be  necessary  to  give  legal  effect  to  thi^  agree¬ 
ment  ;  but  whatever  may  be  the  legal  conse¬ 
quence  of  the  consolidation  herein  provided 
for,  this  agreement  is  to  stand  and  be  effec¬ 
tive. 

The  Supreme  Court  stated  this  last  language  was 
evidently  drawn  in  view  of  its  decisions  u|>on  the 
subject  of  merger  and  consolidation,  and  evinced 
a  desire  to  avoid  the  legal  results  following)  from  a 
consolidation  of  the  two  constituent  companies  into 
a  new  corporation,  but  at  the  same  tim^  it  ex- 
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pressed  a  doubt  as  to  whether  the  agreement  would 
not,  after  all,  be  construed  to  create  a  new  corpo¬ 
ration.  The  court  stated  that  these  doubts  were 
unquestionably  well  founded,  and  that  if  the  effect 
of  the  agreement  was  in  law,  the  creation  of  a  new 
corporation,  the  expression  of  a  wish  that  it  should 
not  be  so  construed  was,  of  course,  entitled  to  no 
weight.  The  final  clause,  said  the  court,  that  in 
any  event  the  agreement  should  stand  and  be  ef¬ 
fective,  showed  that  the  effect  was  to  be  given  to 
all  of  its  legal  stipulations,  whatever  the  legal  con¬ 
sequences. 

Subsequent  articles  provided  that  the  corporate 
name  should  be  The  Yazoo  and  Mississippi  Valley 
Railway  Company;  that  the  capital  stock  should 
be  $15,000,000;  that  the  stockholders  of  either  of 
the  constitutent  companies  should 

*  *  *  have  all  the  rights  of  a  stock¬ 

holder  of  the  consolidated  company,  as 

fullv  as  if  new  shares  of  the  consolidated 
•/ 

company  had  been  issued  and  exchanged 
therefor,  and  in  case  the  consolidated  com¬ 
pany  shall  determine  to  issue  new  shares, 
such  shares  shall  be  exchangeable  at  par  for 
the  now  outstanding  shares  of  each  of  the 
constitutent  companies ; 

and  that  all  the  rights,  powers,  privileges,  immuni¬ 
ties,  and  franchises  of  the  constituent  companies 
should  pass  to  the  consolidated  company,  which 
should  be  managed  by  a  board  of  directors  whose 
names  for  the  purpose  of  the  organization  were 
sriven. 
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The  court  said  that  reading  this  agreement  in 
connection  with  the  charter  of  the  several  com¬ 
panies,  and  especially  with  that  of  the  Memphis 
and  Vicksburg  Railway  Company,  providing  that 

*  *  *  all  of  the  companies  so  [consoli¬ 

dating  shall  be  merged  into  and  became  one 
company  and  the  companies  so  formed  by 
such  consolidation  shall  be  deemed  and  held 
to  be  a  corporation  created  by  the  laws  of 
this  State,  ! 

it  was  impossible  to  escape  the  conclusion  that  a 
new  corporation  was  created  and  that  tlje  stock¬ 
holders  of  the  constituent  companies  were  to  be¬ 
come  stockholders  of  the  new  company  share  for 
share, 

*  *  *  as  fully  as  if  new  shared  of  the 

consolidated  company  had  been  issued  in 
exchange  therefor. 

The  court  said  that  it  cannot  be  doubted  that 
under  this  agreement  it  was  contemplated!  that  the 
constituent  companies  should  go  out  of  existence, 
and  that  their  officers  should  resign  their!  trust  in 
favor  of  the  officers  of  the  new  company;  that 
boards  of  directors  should  be  supplantejl  by  an¬ 
other  board,  the  names  of  whose  members  were 
contained  in  the  new  agreement ;  that  the!  stock  of 
the  constituent  companies  should  be  surrendered 
and  new  stock  taken  therefor,  or  in  lieu  of !  that,  the 
old  stock  should  be  recognized  as  the  sto^k  of  the 
new  company ;  that  the  road  should  be  operated  by 
men  holding  their  commissions  from  the  hew  com- 
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pany:  and  that  the  administration  and  functions 
of  the  constituent  companies  should  be  surren¬ 
dered  to  the  new  corporation.  In  short,  nothing 
was  left  of  the  constituent  companies  but  the  mem¬ 
ory  of  their  existence — the  mere  shadow  of  a 
name — but  the  new  company  which  took  their  place 
suddenly  sprang  into  life  with  a  new  corps  of  offi¬ 
cers  and  the  full  equipment  for  the  successful  oper¬ 
ation  of  the  road. 

The  real  explanation  of  the  decision  of  the  court 
may  be  found  in  a  single  sentence  at  page  22  of 
the  opinion: 

i  Exemptions  from  taxation  are  not  fav¬ 
ored  by  law  and  will  not  be  sustained  unless 
such  appears  to  have  been  the  intent  of  the 
legislature. 

It  is  difficult  to  see  what  comfort  the  decision  in 
the  Yazoo  case  affords  the  appellant  here.  It  in¬ 
volved  a  construction  of  particular  statutory 
charters  and  of  a  particular  consolidation  agree¬ 
ment.  There  was  not,  as  there  is  under  the  Ala¬ 
bama  statutes,  an  optional  method  of  procedure  to 
be  pursued,  with  the  resultant  necessity  of  con¬ 
struing  the  intention  of  the  parties  in  view  of  the 
option  which  the  statute  afforded.  In  other  words, 
in  the  i  Yazoo  case  the  question  is  whether  the 
parties  had  succeeded  in  continuing  a  tax  exemp¬ 
tion  by  virtue  of  recitals  contained  in  an  agree¬ 
ment  of  consolidation.  The  court,  on  analyzing 
the  result  of  the  transaction,  found  that  the  tax 
exemption  had  not  been  preserved,  although  the 
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mining 
of  one 


parties  by  their  recitals  had  sought  to  accomplish 
that  end.  In  the  present  case,  the  problem  is  to 
construe  the  intention  of  the  parties  as  evidenced 
bv  what  they  did,  with  the  view  to  deter 
what  light  that  throws  upon  their  selection 
of  two  alternative  courses  that  were  open  to  them. 
In  that  situation,  it  is  highly  significant  that  their 
intention  was  not  left  to  haphazard  construction. 
It  was  expressly  stated.  They  did  not  yrish  to 
organize  a  new  corporation. 

H.  THERE  IS  NO  PRESUMPTION  OF  LAW  THAT  IHE  PAR 

VALUE  OF  STOCK  REPRESENTS  ITS  ACTUAL  VALUE, 

OR  THAT  IT  EVEN  REPRESENTS  SUBSTANTIAL  VALUE 

The  appellant,  in  assuming  that  the  cost  cj>r  value 
of  the  lands  involved  in  the  merger  of  1913  was 
equivalent  to  the  par  value  of  the  stock!  in  the 
amount  of  $3,500,000,  would  have  the  coiirt  pre¬ 
sume  that  assets  of  a  corporation  are  the  equiva¬ 
lent  of  the  par  value  of  its  securities,  and  that  the 
action  of  the  directors  in  determining  the  amount 
of  stock  to  be  issued  for  such  assets  is  conclusive 
upon  the  court.  This  premise  is  not  supported  by 
the  authorities. 

In  Fogg  v.  Blair ,  139  U.  S.  118,  the  St.  Louis, 
Hannibal  &  Keokuk  Railroad  Compamj  issued 
$480,000  of  its  first  mortgage  bonds  and  $425,000 
par  value  of  stock  pursuant  to  a  contract  f(j>r  build¬ 
ing  a  portion  of  its  road,  the  plaintiff’s  bill  alleged 
that  the  bonds  constituted  a  full  and  adequate  con¬ 
sideration  for  all  the  work  done  by  the  contractors, 
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and  that  the  certificates  of  stock  were  issued  with¬ 
out  any  valuable  consideration.  The  facts  were 
admitted  on  demurrer,  and  upon  the  question  of 
pleading  the  court  said  (p.  126)  : 

It  is  averred  in  the  bill,  and  the  demurrer 
admitted,  for  the  purposes  of  the  hearing 
below,  that  full  and  adequate  compensation 
for  the  work  done  by  Blair  and  Taylor  was 
$12,000  per  mile  in  the  company’s  first 
mortgage  bonds.  Assuming  this  to  be  true, 
if  the  stock  issued  to  Blair  and  Taylor  was 
of  anv  considerable  value  at  the  time  thev 
received  it  or  if  the  circumstances  attend¬ 
ing  its  delivery  to  them  indicated  bad  faith 
upon  their  part  or  upon  the  part  of  the 
corporation,  different  questions  would  arise 
from  those  now  presented.  But  the  bill 
contains  no  allegation  whatever  as  to  the 
real  or  market  value  of  the  stock.  The 
court  cannot  say,  from  any  facts  set  forth 
in  the  bill,  as  to  the  condition  of  the  rail¬ 
roads  in  question,  that  the  stock  when  deliv¬ 
ered  to  the  contractors  was  worth  par,  or 
that  it  had  any  substantial  value.  *  *  * 

In  discussing  the  contract  to  build  the  road  and 
the  consideration  expressed  therein,  the  court  said 
(p.  125) : 

'  While  it  was  competent  for  the  St.  Louis, 
Hannibal  and  Keokuk  Railroad  Company, 
exercising  good  faith,  to  use  its  bonds  and 
stock  in  payment  for  the  construction  of  its 
road,  it  could  not  rightfully,  at  least  as 
against  creditors  or  stockholders,  issue  its 
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stock  to  Blair  and  Taylor  as  full  paic(,  with¬ 
out  getting  some  fair  or  reasonable  equiva¬ 
lent  for  it.  What  was  such  an  equivalent 
depends  primarily  upon  the  actual  value  of 
the  stock  at  the  time  it  was  contracted  to  be 
issued,  and  upon  the  compensation  which, 
under  all  circumstances,  the  contractors 
ivere  equitably  entitled  to  receive  for  the 


particular  work  undertaken  or  dpne  by 
them.  The  principles  which,  by  established 


law,  govern  the  relations  between  a  corpora¬ 
tion  and  its  creditors  and  stockholders  and 
the  management  of  the  corporate  property, 
would  be  of  little  value,  if  the  corporation, 
by  its  directors,  could  sell  or  disposje  of  its 
assets  to  the  prejudice  of  creditors  and 
stockholders  under  such  circumstances,  on 
such  terms,  and  at  such  prices  as  indicated, 
upon  the  face  of  the  transaction,  tljat  they 
were  being  squandered  recklessly  or  [fraudu¬ 
lently  in  disregard  of  the  trust  comnjitted  to 
them.  *  *  *  [Italics  supplied.] 

The  mere  fact  that  the  directors  of  the  appellant 
at  the  time  of  the  merger  made  some  attempt  to 
justify  their  action  in  issuing  Three  and  One  Half 
Million  Dollars  par  value  stock  for  the  ]jands  in 
question  did  not  preclude  the  Commission  from  in¬ 
quiring  into  the  cost  of  the  assets  which  were  ac¬ 
quired  by  the  appellant,  aside  and  apart  from  the 
number  of  shares  that  were  issued  to  the  respective 
corporations  in  the  merger.  In  Virginia  v.  West 


Virginia,  238  U.  S.  202,  the  question  of  value  of 
certain  securities  was  before  the  court  in  d<ttermin- 
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ing  the  proportionate  share  that  the  respective 
States  would  bear  of  the  public  debt  of  the  State 
of  Virginia.  "West  Virginia  contended  that  the 
stock  should  be  valued  at  par  upon  the  ground  that 
the  value  of  the  stock  should  be  presumed  to  be 
the  amount  Virginia  had  paid  for  it.  In  answer 
to  this  the  court  reaffirmed  Fogg  v.  Blair,  supra, 
in  the  following  language  (p.  219) : 

Statements  may  be  found  to  the  effect  that 
par  value  is  prima  facie  actual  value  ( Har¬ 
ris’  Appeal,  9  Sadler  (Pa.)  233,  21  W.  N.  C. 
189, 12  Atl.  743 ;  Moffitt  v.  Hereford,  132  Mo. 
513,  34  S.  W.  252),  but  if  such  statements 
can  be  deemed  to  announce  a  comprehensive 
rule,  to  be  applied  in  the  absence  of  evi¬ 
dence  as  to  the  property  and  business  of  the 
corporation,  we  cannot  regard  it  as  well 
founded.  There  is  no  such  presumption  of 
law,  and  common  experience  negatives 
rather  than  raises  such  an  inference  of  fact. 
We  took  this  view  in  Fogg  v.  Blair,  139  U.  S. 
118, 127,  35  L.  Ed.  104, 107, 11  Sup.  Ct.  Rep. 
476,  when  we  criticized  the  supposition 4 ‘that 
the  court,  in  the  absence  of  averment  or 
proof  to  the  contrary,  would  assume  that  it 
(stock)  was  worth  par,  or  had  substantial 
value.”  *  *  *  Shares  represent  the 

proportionate  interest  of  the  shareholders 
in  the  corporate  enterprise,  and  a  rule  that 
this  interest,  in  the  absence  of  all  supporting 
evidence,  should  be  taken  as  actually  worth 
the  par  of  the  shares,  would  be  wholly  arti¬ 
ficial.  There  is  no  exigency  in  the  admin- 
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istration  of  justice  which  requires  or 
justifies  such  an  extreme  assumption. 

See  also  Atlanta  B.  &  C.  B.  Co.  v.  United 


i. 


States ,  296  U.  S.  33. 

WHERE  CORPORATIONS  ARE  NOT  DEALING  AT  ARM's 
LENGTH,  THE  COMMISSION  NOT  ONLY  HAS  THE 
AUTHORITY  TO  SCRUTINIZE  CLOSELY  THE  CONTRACTS 


BETWEEN  THEM,  BUT  IS,  AS  WELL,  CHARGED  WITH 
THE  DUTY  TO  DETERMINE  THE  REASONABLENESS  OF 


THE  COST  WHERE  THERE  IS  A  TRANSFER  OF  ASSETS 


OR  A  RENDITION  OF  SERVICES 

The  Alabama  Traction,  Power  &  Light  Com¬ 
pany,  Ltd.,  of  Canada,  in  1912  acquired  all  of  the 
stock  of  the  Alabama  Power  Company,  Alabama 
Electric  Company,  Alabama  Power  &  Electric 
Company,  and  Wetumpka  Power  Company  and 
held  such  stock  until  the  merger  of  these  companies 
into  the  Alabama  Power  Company  on  July  23, 1913 
(R.,p.  136,  165,  188,  235).  j 

The  Traction  Company,  in  merging  its  yarious 
holdings  into  one  corporation  for  the  avowed  pur¬ 
pose  of  carrying  out  a  unified  program  of  power 
development,  created  no  new  values  by  the  mere 
merger  of  the  assets,  nor  did  it  place  the  assets 
under  any  new  control.4  It  was  simply  part  of  the 
corporate  mechanics  by  which  the  Traction  Com¬ 
pany  transferred  the  various  properties  from  dis¬ 
tributive  ownership  among  its  several  stibsidi- 


4  See  Appendix,  page  86,  “Historical  Description  of  the 
Corporations  Merged  into  Alabama  Power  Company  on 
July  28,  1913.” 
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aries  to  single  ownership  by  one  of  them.  The 
Traction  Company  as  the  holder  of  all  the  common 
stock  caused  the  appellant  to  issue  new  stock  in 
exchange  for  the  old  stock  and  itself  received  the 
new  stock  for  the  old  which  it  already  held. 

It  is  a  familiar  doctrine  in  law  that  contracts 
when  entered  into  by  common  directors  and  stock¬ 
holders  inter  sese  are  subject  to  close  scrutiny. 
Houston  v.  Southwestern  Bell  Tel.  Co .,  259  U.  S. 
318;  Southwestern  Bell  Tel.  Co.  v.  Missouri  Public 
Service  Commission ,  262  U.  S.  276.  And  where 
there  is  an  absence  of  arm's  length  bargaining 
between  the  two  corporate  entities  involved  and 


of  all  the  elements  which  ordinarily  go  to  fix  market 
value,  a  commission  is  justified  in  examining  into 
the  reasonableness  of  the  cost.  Smith  v.  Illinois 
Bell  Telephone  Co.,  282  U.  S.  133  ;  Western  Dis¬ 
tributing  Co.  v.  Kansas  Public  Utility  Comm  ission, 
285  U.  S.  119. 

It  is  no  longer  sufficient  merely  to  shove,  as  the 
court  permitted  in  the  Houston  case,  supra,  that 
the  prices  are  less  than  obtainable  elsewhere,  for 
this  was  offered  in  the  Western  Distributing  case , 


supra,  and  held  insufficient ;  and  it  is  obviously  in¬ 
adequate  where  there  is  only  one  source  of  supply, 
as  was  true  in  the  Western  Distributing  case, 
supra;  and  was  substantially  true  in  the  Telephone 
cases,  and  is  certainly  true  with  reference  to  lands 
needed  for  the  development  of  a  particular  hydro¬ 
electric  project.  The  burden  is  upon  the  claimant 
in  each  case  to  show  that  the  prices  paid  were  rea- 
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sonable  and  fair,  and  mere  agreement  to  that  effect 
with  others  under  the  same  control  is  not  even 
prima  facie  evidence  thereof.  In  the  case  at  bar, 
the  thing  furnished  is  land,  for  which  no  substitu¬ 
tion  is  possible,  with  reference  to  the  project  [under 
development.  The  evidence  necessary  to  establish 
a  prima  facie  case,  even  upon  appellant’s  conten¬ 
tion,  is  evidence  of  the  type  admissible  to  establish 


the  fair  market  value  of  the  land  at  the  time  of  its 
acquisition. 

As  the  court  said  in  the  Western  case ,  supra 

(p.  126) : 


*  *  *  It  is  enough  to  say  that  in  \iiew  of 

the  relations  of  the  parties,  and  the  J power 
implicit  therein  arbitrarily  to  fix  and  main¬ 
tain  costs  as  respects  the  distributing  com¬ 
pany  which  do  not  represent  the  true  value 
of  the  service  rendered,  the  state  authority 
is  entitled  to  a  fair  showing  of  the  Reason¬ 
ableness  of  such  costs,  although  this  may 
involve  a  presentation  of  evidence  which 
would  not  be  required  in  the  case  of  parties 
dealing  at  arm’s  length  and  in  the  general 
and  open  market,  subject  to  the  usuhl  safe¬ 
guards  of  bargaining  and  competition. 

See  also  Wichita  Gas  Company  v.  Public  Serv¬ 
ice  Commission  of  Kansas ,  290  U.  S.  551. 


In  the  Smith  and  Western  cases ,  supra ,  the  com¬ 
panies  were  called  upon  to  make  a  showing  of  cost 
to  the  service  companies  of  rendering  particular 
services  and  the  courts  upheld  such  demands  by 
the  commission  as  proper.  By  the  Wichita  case, 
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supra ,  an  order  of  the  commission,  which  classified 
as  improper  certain  operating  expenses  because  of 
the  company’s  failure  to  make  a  proper  showing  of 
cost  to  the  company  rendering  the  service,  was 
likewise  upheld.  These  cases  can  leave  no  doubt 
as  to  the  general  power  of  a  regulatory  commis¬ 
sion,  whether  it  be  engaged  in  the  determination 
of  appropriate  operating  expenses  of  a  public 
utility  company,  or  the  actual  legitimate  original 
cost  of  construction  of  a  licensed  |>roject,  to  call 
upon  the  complainant  for  evidence  of  cost  to  the 
affiliates  of  services  rendered  or  materials  supplied. 

The  appellant  attempts  to  show  the  subsequent 
cases  have  interpreted  the  Smith  and  Western 
cases,  supra,  as  not  limiting  the  amount  allowable 
to  cost, i  and  appellant  further  contends  that  a 
showing  of  the  fairness  of  the  agreed  price  is  suffi¬ 
cient  to  prove  the  reasonableness  of  the  amount 
claimed  for  the  lands  in  question  as  proper  part 
of  the  cost  of  the  project. 

In  Lindheimer  v.  Illinois  Bell  Telephone  Co., 
292  U.  S.  151.  which  is  the  Smith  case,  supra,  up 
for  a  second  time  after  it  had  been  remanded  for 
findings  as  to  cost,  the  court  stated  that  the  re¬ 
quired  findings  of  cost  of  the  equipment  furnished 
and  services  rendered  had  been  made,  and  com¬ 
mented  on  the  large  adjustment  which  resulted 
from  such  findings.  This  case  when  heard  before 
the  District  Court  was  titled,  Illinois  Bell  Tele¬ 
phone  Company  v.  Gilbert,  3  Fed.  Supp.  595,  and 
that  court’s  treatment  of  the  intercorporate 
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charges  having  been  summarily  affirmed  bjy  the 
Supreme  Court,  the  decision  of  the  District  pourt 
should  be  inspected  in  order  to  properly  under¬ 
stand  the  effect  of  the  Lindheimer  case ,  supra. 
The  Gilbert  case,  supra,  referring  to  the  mandate 
of  the  Smith  case,  supra,  calling  for  a  finding  in 
regard  to  cost  of  rendering  services  and  supply¬ 
ing  materials,  stated  (p.  602)  : 

We  have  set  out  in  the  findings  thd  gross 
purchases  by  the  Illinois  Company!  from 
Western  Electric  Company  chargeaple  to 
construction  accounts,  as  well  as  thej  gross 
purchases  attributable  to  maintenance  and 
other  expense  accounts.  W e  have  alsp  made 
findings  as  to  the  earnings  and  profits  of 
the  Western  Electric  Company  on  sales 
to  its  Bell  customers,  including  the  plain¬ 
tiff.  *  *  * 

There  is  no  ambiguity  here  as  to  the  meaning 
of  the  Smith  case,  supra,  when  it  called  for  a  find¬ 
ing  as  to  the  cost  to  the  affiliated  company. 

In  the  Gilbert  case,  supra,  the  court  said  further 
(p.  603)  : 

It  would  not  have  been  possible  foJ  West¬ 
ern  to  sell  its  manufactured  products  as 
cheaply  as  it  did  except  for  the  economies 
resulting  from  quantity  production  jfor  the 
entire  Bell  system.  Western  develops  for 
the  present  and  future  needs  of  all  of  those 
companies  which  are  engaged  in  rendering  a 
uniform  and  nation-wide  telephone  Service, 
through  plants  engineered  and  constructed 
along  similar  lines.  Because  of  theie  facts . 
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Western’s  total  earnings  on  its  investment 
and  its  profits  on  its  total  sales  are  a  fair 
basis  for  determining  the  reasonableness  of 
Western’s  earnings  in  its  dealings  with 
plaintiff .  (Italics  supplied.) 

There  can  be  no  question  but  that  the  court  had 
specifically  in  mind  the  advantageous  position  in 
which  the  Western  Company  was  maintained  by 
virtue  of  its  affiliation  with  the  Bell  system.  In 
the  case  at  bar,  the  Traction  Company  occupied 
relatively  the  same  advantageous  position  in  the 
merger  of  the  constituent  companies  into  the  Ala¬ 
bama  Power  Company,  appellant,  and  stood  in  a 
position  to  reap  a  profit  from  the  stock  issue  of  the 
appellant  to  itself,  the  Traction  Company,  without 
any  regard  to  the  cost  of  the  assets  to  the  Alabama 
Power  Company. 

The  Smith  and  Lindheimer  cases,  supra,  can 
leave  no  doubt  as  to  the  commission’s  authority  to 
require  evidence  of  cost  in  order  to  make  a  deter¬ 
mination  as  to  the  reasonableness  of  such  costs  in 
intercorporate  transactions,  such  as  are  presented 
in  the  instant  case. 

Appellant  has  attempted  to  show  that  Dayton 
Power  &  Light  Co,  v.  Public  Utilities  Commission  r 
292  U.  S.  290,  either  modifies  or  interprets  the 
Smith  and  Western  cases,  supra,  and  in  support  of 
its  position  relies  chiefly  upon  the  following  quo¬ 
tation  (p.  308) : 

i  Even  so,  the  burden  of  proof  was  on  the 
buyer  of  the  gas  to  show  that  in  these  trans- 
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actions  with  the  affiliated  seller  the 
was  no  higher  than  would  fairly  be  p 
in  a  regulated  business  by  a  buyer  unrelated 
to  the  seller  and  dealing  at  arm’s  llength. 
Western  Distributing  Company  v.  public 
Service  Commission ,  285  U.  S.  119,  ^24. 

i 

The  Dayton  case ,  supra,  involved  the  reasonable¬ 
ness  of  rates  charged  by  a  holding  company  to  an 
operating  subsidiary,  necessitating  the  valuation  of 
the  plant  of  the  holding  company  and  an  exami¬ 
nation  of  operating  expenses  and  depreciation 
charges.  This  isolated  quotation  does  not  deter- 

i 

mine  the  point  upon  which  the  Dayton  case  turned. 
In  fact,  when  read  in  connection  with  the  previous 
paragraph,  to  which  it  relates,  its  effect  ife  quite 
limited.  In  that  paragraph,  the  court  s^id  (p. 
308): 

We  have  kept  in  mind  the  principle  that 
‘ 4  rates  substantially  higher  than  the  line  be¬ 
tween  validity  and  unconstitutionally  prop¬ 
erly  may  be  deemed  to  be  just  and  Reason¬ 
able,  and  not  excessive  or  extortionate.” 
Bant  on  v.  Belt  Line  Railway  Corp .,  2(38  U.  S. 
413,  423.  j 

Other  statements  in  the  Dayton  case,  supra ,  and 
the  result  of  the  commission’s  findings  wh^ch  was 
upheld  by  the  court,  conclusively  show  t^at  the 
statement  relied  upon  by  appellant  wras  jnot  in¬ 
tended  to  be  controlling  in  regard  to  intercorporate 
transactions  in  general.  Commenting  ubon  the 
price  paid  to  the  affiliated  seller  for  gas,  the  court 
said  (p.  295)  :  j 


|  price 
hyable 
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The  contract  between  the  appellant  and 
the  Ohio  Fuel  Gas  Company  called  for  pay¬ 
ment  at  the  rate  of  45  cents  per  thousand 
cubic  feet ;  the  commission  found  this  price 
to  be  excessive  to  the  extent  of  6  cents,  there¬ 
by  reducing  to  39  cents  the  allowance  to  be 
made  as  a  proper  operating  expense.  There 
is  no  doubt  under  the  decisions  of  this  court 
that  the  Commission  teas  not  concluded  by 
the  price  fixed  in  the  agreement .  This  re¬ 
sults  from  the  relation  of  intimate  alliance 
between  the  buyer  and  the  seller.  They 
were  not  dealing  with  each  other  at  arm’s 
length  and  the  prices  that  they  fixed  in  their 
intercompany  transactions  were  of  no  con¬ 
cern  to  the  consumer  unless  kept  within  the 
bounds  of  reason.  Western  Distributing 
Company  v.  Public  Service  Commission  of 
Kansas ,  285  U.  S.  119 ;  Smith  v.  Illinois  Bell 
Telephone  Company ,  282  U.  S.  133;  United 
Fuel  Gas  Company  v.  Railroad  Commission 
of  Kentucky ,  278  U.  S.  300,  320.  *  *  * 
[Italics  supplied.] 

Again  in  commenting  upon  general  administra¬ 
tive  expenses  incurred  in  the  conduct  of  appellant  ’s 
business,  the  court  said  (p.  307) : 

A  contract  has  been  made  with  the  Colum¬ 
bia  Engineering  &  Management  Corpora¬ 
tion,  an  affiliated  company,  for  services  as 
manager  in  return  for  a  percentage  of  the 
gross  earnings.  This  item  ($13,741)  was 
found  by  the  Commission  to  be  excessive  to 
the  extent  of  $5,963,  and  the  compensation 
was  reduced  accordingly.  In  view  of  the 
close  relation  between  the  affiliated  com- 
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panies,  the  burden  was  upon  the  appellant 
to  sustain  the  fairness  of  the  contract.  We 
cannot  hold  that  it  did  so  in  opposition  to 
the  judgment  of  a  commission  acquainted 
with  prices  and  other  conditions  in  tlnfe  local¬ 
ities  affected. 

The  Supreme  Court  on  the  same  day  that  the 
Dayton  case  was  decided  handed  down  an  qpinion 
in  Columbus  Gas  &  Fuel  Co.  v.  Public  Utilities 
Commission ,  292  U.  S.  398,  and,  the  sam^  prin¬ 
ciples  being  applicable  in  both  cases,  the  statement 
in  the  Dayton  case,  supra,  was  merely  incorporated 
in  the  Columbus  case  by  reference.  Upon  analysis 
of  the  Columbus  and  Dayton  cases,  supra,  it  is 
found  that  the  contracts  were  disregarded.  An  in¬ 
quiry  was  made  into  the  costs,  and  reductions  were 
made  where  the  amounts  paid  were  found  to  be 
excessive.  All  of  this  was  affirmed  by  the  court, 
which,  it  is  the  contention  herein  presented]  places 


a  limitation  upon  the  statement  of  appellant  relied 
upon  in  the  Dayton  case .  The  Supreme  Cohrt  has 
neither  overruled  nor  has  it  modified  its  decision  in 
the  Smith  and  Western  cases,  supra,  which  is  to 
the  effect  that,  where  a  question  arises  as  to  the 
propriety  and  reasonableness  of  charges  paid  by 


the  affiliated  companies,  it  is  within  the  power  of  a 
regulatory  commission  to  disregard  thq  price 


stated  or  agreed  upon  in  the  contract,  as  jwell  as 
the  current  market  prices,  and  make  inquiry  into 


the  costs  to  the  affiliate  for  rendering  a  service  or 
material  supplied.  Appellant’s  position  to  the 


contrary  cannot  be  supported. 
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J.  THE  FEDERAL  POWER  COMMISSION  IS  EXPRESSLY 
LIMITED  BY  THE  PROVISIONS  IN  SECTION  14  OF  THE 
ACT  TO  THE  ALLOWANCE  OF  THE  ACTUAL  REASONABLE 
COST  OF  WATER  RIGHTS,  RIGHTS-OF-WAY,  LANDS,  OR 
INTEREST  IN  LANDS  AT  THE  TIME  OF  ACQUISITION  BY 
THE  LICENSEE 

The  Federal  Power  Act  expressly  provides  that 
land  shall  be  capitalized  at  its  actual  legitimate 
original  cost.  Therefore,  even  assuming  that  the 
merger  created  a  new  Alabama  Power  Company, 
which  acquired  the  Mitchell  site  in  1913,  the  actual 
cost  to  it  was  no  more  than  the  amount  the  Trac¬ 
tion  Company  had  paid  for  it  for  the  purpose  of 
making  it  part  of  the  Alabama  development.  Cor¬ 
porate  devices  and  intercorporate  contracts  cannot 
be  used  to  create  write-up  in  such  cost. 

The  appellant  contends  that  while  the  cost  of 
the  lands,  as  found  by  the  Commission,  may  repre¬ 
sent  the  cost  to  the  Traction  Company,  it  does  not 
determine  the  price  that  the  Traction  Company 
might  charge  its  subsidiaries  in  the  merger;  that 
the  land  had  been  bought  from  owners  without 
financial  resources  sufficient  to  develop  the  site,  so 
that  the  purchase  was  something  in  the  nature  of 
a  forced  sale,  and  that  the  Traction  Company  was 
justified  in  transferring  the  site  to  its  subsidiary 
at  the  fair  market  value  which  in  this  case  was 
determined  by  the  savings  over  steam  generation 
by  the  hydro  development.  It  is  sufficient  to  point 

i 

out  that  there  is  no  evidence  in  the  record  of  a 
forced  sale  in  any  legal  sense  and  the  appellant’s 


theory  of  capitalizing  the  saving  in  cost  of  jgener- 
ating  power  by  water  power  over  steam  generation, 
and  setting  that  saving  up  as  the  value  of  the 
dam  site,  finds  no  support  in  any  of  the  provisions 
of  the  Federal  Power  Act. 

Undoubtedly  there  were  economies  achieved  by 
generating  power  on  the  Coosa  River  rather  than 
by  steam,  the  most  inexpensive  substitute  jn  Ala¬ 
bama.  The  Federal  Power  Act  by  its  spifit  and 
letter  was  intended  to  enable  and  encourage  the 
development  of  water  power  sites  located  on  Gov¬ 
ernment  property  and  elsewhere  under  Federal 
jurisdiction  for  the  very  purpose  of  making  those 
savings  in  the  public  interest.  To  permit;  the  in¬ 
flation  of  the  valuation  of  water  power  properties 

i 

through  the  capitalization  of  savings  ov|er  coal 
generation  would  defeat  the  purposes  of  the  Act. 

The  engineering  computations,  upon  wmich  the 
claimed  value  of  $3,500,000  is  grounded,  wei(*e  based 
on  the  steam  equivalent  method,  calculating  po¬ 
tential  production,  and  by  computing  the!  income 
which  could  be  derived  by  the  sale  of  wholesale 
power  (R.  149,  150,  159,  179,  180).  The  engineer¬ 
ing  valuation  was  not  fixed  with  any  relation  to 
the  actual  fair  market  value  of  these  lands  as  dis¬ 
tinguished  from  their  special  earning  powbr  value 
to  the  Alabama  Power  Company  (R.  1^0,  159, 
150).  The  cost  of  a  hydro-electric  project  in 
which  these  lands  could  be  used  was  calculated, 
together  with  the  cost  of  producing  powdr  which 
they  could  expect  to  market  from  the  project,  and 
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the  price  at  which  the  power  could  be  expected  to 
sell  in  competition  with  coal  generated  power. 
The  difference  between  the  two  was  capitalized  at 
8%.  The  result  was  agreed  upon  by  the  respec¬ 
tive  corporations  as  the  value  of  the  land  for  the 
purposes  of  the  merger.  The  evidence  shows  that 
there  was  no  other  market  for  the  lands  except  the 
use  which  the  plaintiff  proposed  to  make  of  them 
(R.  182)  ;  that  directors  of  the  merging  companies 
made  no  attempt  to  reach  a  figure  representing  the 
resale  value  of  the  property,  but  aimed  to  ascertain 
its  value  not  in  the  hands  of  another  purchaser  of 
the  property  but  in  the  hands  of  the  Alabama 
Power  Company,  and  those  who  were  destined  to 
be  the  shareholders  of  that  company,  based 
principally  upon  the  price  at  which  they  expected 
to  be  able  to  sell  the  power  generated  from  these 
properties  to  the  public ;  that  the  lands  did  not  have 
the  value  to  any  one  else  that  they  had  to  the  single 
ownership  represented  by  the  consolidated  com¬ 
pany,  and  that  no  other  interest  than  that  repre¬ 
sented  by  the  merger  held  any  substantial  prospect 
of  success  in  such  utilization  (R.  183,  185). 

It  is  well  settled  that  such  special  value,  com¬ 
puted  on  the  earning  power  or  income  producing 
possibilities  in  the  hands  of  the  utility,  is  not 
proper  evidence  in  the  determination  of  its  fair 
market  value.  Nichols  on  Eminent  Domain ,  2nd 
Ed.,  Voli  1,  671,  674;  United  Fuel  Gas  Co.  v.  R.  R. 
Comm.,  278  U.  S.  300,  317 ;  Minn.  Rate  Cases,  230 
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U.  S.  352,  451 ;  United  States  v.  Chandler-D unbar 
Water  Power  Co.,  229  U.  S.  53,  77;  St.  Joseph 
Stock  Yards  Co.  v.  U.  S.,  56  Sup.  Ct.  720.  | 

Sec.  14  of  the  Federal  Power  Act  provides  that 
the  net  investment  j 

*  *  *  shall  not  include  or  be  affected  by 
the  value  of  any  lands,  rights-of-way,  or 
other  property  of  the  United  States  licensed 
by  the  Commission  under  this  Act,  b|r  the  li¬ 
cense  or  by  good  will,  going  value,  br  pros¬ 
pective  revenues  *  *  *  (16  U.  $>.  C.  A. 

807).  j 

i 

This  provision  of  the  Act  strictly  rules  c|ut  com¬ 
putations  affected  by  prospective  reveniies,  and 
such  revenue  therefore  can  not  be  used  asja  meas¬ 
ure  in  determining  the  cost  to  the  Alabam^,  Power 
Company  of  the  dam  site. 

Furthermore,  the  economies  computed)  by  the 
steam  equivalent  method  are  not  property  attrib¬ 
utable  to  the  lands  of  the  dam  site,  but  to  ^he  fran¬ 
chise,  and  the  general  principle  of  utility  IjJiw  is  that 
values  for  franchises  are  not  allowable  ifor  regu¬ 
latory  purpose  beyond  the  actual  cost  incurred  for 
their  acquisition.  Willcox  v.  Consolidated  Gas 
Company ,  212  U.  S.  19;  Consolidated  (\as  Com¬ 
pany  v.  Newton,  267  Fed.  231,  affirmed  U.  S. 
165;  Consolidated  Gas  Company  v.  Pre\ndergast, 
6  Fed.  (2d)  243;  Pacific  Gas  &  Electric  Com¬ 
pany  v.  San  Francisco,  273  Fed.  937,  reversed  on 
other  grounds,  265  U.  S.  403 ;  Georgia  Ry\  <&  Power 
Co.  v.  Railroad  Commission,  278  Fed.  24^;  Brook- 
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lyn  Union  Gas  Co.  v.  Prendergast,  7  Fed.  (2d)  628 ; 
Public  Utilities  Commission  v.  Capitol  Traction 
Co.,  17  Fed.  (2d)  673;  Public  Service  Gas  Co.  v. 
Board  of  Public  Utility  Commissioners,  87  N.  J.  L. 
581  (94  Atl.  634)  ;  Miles  v.  West  (Md.),  135  Atl. 
579  (P.  U.  R.  1926-D,  610) ;  Re:  Flambeau  Power 
Company  (Wis.  P.  U.  Comm.),  P.  U.  R.  1931- 
B,  17. 

It  is  erroneous  to  attribute  to  tlie  dam  site 
“water  power  rights”  as  a  riparian  property  right. 
If  the  capitalized  steam  savings  were  the  measure 
of  the  value  of  the  land,  then  it  would  seem  prop¬ 
erly  to  be  attributable  to  all  the  hydro  lands  and 
not  merely  the  location  of  the  dam,  but  appellant 
admitted  before  the  Commission  that  the  reason 
the  value  claimed  for  the  merger  lands  is  greater 
than  that  claimed  for  other  lands  is  that  the  dam 
sites  were  on  the  merger  lands  and  to  them,  as 
such,  there  attached  the  rights  given  by  the  laws 
of  Alabama  to  develop  the  water  power  of  the 
stream  and  to  exercise  the  rights  of  eminent  do¬ 
main  in  aid  of  such  development.  In  this  conten¬ 
tion  appellant  is  correct,  for  water  rights  attached 
because  the  appellant,  owning  the  particular  site 
at  Lock  No.  14,  fulfilled  the  requirements  of  the 
Alabama  statutes  and  acquired  a  franchise  giving 
it  a  preferential  right  to  develop  water  power  and 
granting  to  it  the  use  of  the  sovereign  right  of  emi¬ 
nent  domain  to  complete  its  land  holdings,  and 
having  fulfilled  the  requirements  of  the  State 
statutes,  the  company  was  able  to  obtain  a  license 
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from  the  Commission.  These  franchise  rights  con¬ 
ferred  upon  the  power  company  gave  to  it  the 
State’s  consent  to  develop  water  power  in  a  navi¬ 
gable  stream,  to  obstruct  the  stream,  and  empow¬ 
ered  the  holder  to  purchase  by  condemnation,  if 
necessary,  riparian  property  which  is  damaged  or 
needed  in  the  project. 

However,  the  Federal  Power  Act  grants  tjhe  Fed¬ 
eral  license  only  on  condition  that  the  net|  invest¬ 
ment  shall  not  include  any  evaluation  of  thq  license 
for  the  purpose  of  recapture  or  rate  makijng,  and 
the  Federal  Power  Commission  System  of  Ac¬ 
counts  (Account  302)  properly  provides  jhat  the 
State  franchise  be  carried  at  the  actual  cost  of 
acquiring  it  from  the  State.  By  virtue  qf  these 
provisions  the  resulting  savings  can  not  be  taken 
from  the  public  and  granted  to  the  power  company 
under  the  guise  of  land  values. 

Section  14  of  the  Act  further  provides : 

*  *  *  nor  shall  the  values  allowed  for 

water  rights,  rights-of-way,  lands,  or  inter¬ 
est  in  lands  be  in  excess  of  thq  actual 
reasonable  cost  thereof  at  the  time  df  acqui¬ 
sition  by  the  licensee  *  *  *  (i6  U.  S. 

C.A.  807).  I 

The  term  used  by  the  Act  in  Section  ^4  is  not 
4 ‘assembly”  but  “ acquisition”  and  to  use  oke  inter¬ 
changeably  in  the  sense  of  the  other  is  to  distort  its 
meaning  in  a  manner  warranted  neither  byj  law  nor 
usage.  The  Alabama  Power  Company  either  was 
or  was  not  the  same  entity  through  the  merger.  If 
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it  was,  property  previously  acquired  remained  its 
property.  The  laws  of  the  State  of  Alabama, 
under  which  the  merger  occurred,  gave  the  corpo¬ 
ration  the  option  to  remain  the  old  or  become  a 
new  corporation.  As  stated  previously,  Article 
VIII  of  the  agreement  provided  that  it  should  not 
be  a  new  corporation  and,  inasmuch  as  it  elected 
to  continue  its  corporate  existence,  appellant  can 
not  now  be  heard  to  dispute  the  results  of  its  elec¬ 
tion  under  the  statute. 

As  has  been  previously  stated,  assuming  the  Ala¬ 
bama  Power  Company  to  have  been  born  in  the 
1913  merger  with  all  the  lands  here  in  question  ac¬ 
quired  by  it  at  that  time,  then  their  fair  market 
value,  and,  therefore,  their  cost  to  the  Alabama 
Power  Company,  is  not  the  par  value  of  the  stock 

but  the  asset  value  of  such  stock  as  indicated  bv  the 

•/ 

prices  paid  for  these  lands  on  their  last  previous 
acquisition  from  independent  parties.5 

However,  the  companies  who  were  parties  to  the 
merger  agreement  elected  that  the  Alabama  Power 
Company  should  continue  to  exist,  and  should  not 
become  a  new  corporation,  and  we  must  look  to  the 
cost  to  the  Alabama  Power  Company  for  the  lands 
acquired  by  that  company  prior  to  the  merger. 

The  stipulation  of  facts  agreed  to  by  appellant 
and  accepted  by  the  Commission  as  an  accurate 

5  See  Appendix,  p.  96,  “Tlie  Actual  Reasonable  Cost  of  the 
Mitchell  Project  Land  Involved  as  Determined  by  the 
Commission.7’ 
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statement  of  the  evidence  before  it,  presents  Ja  good 
summary : 

The  traction  company  was  f  ormedj  in  the 
year  1912  for  the  purpose,  amongl  other 
things,  of  acquiring  the  shares  of  stock  of 
the  aforesaid  Alabama  companies  ( jfive  in 
number)  and,  through  one  or  more  sub¬ 
sidiary  companies,  promoting  the  j^ull  de¬ 
velopment  of  the  water  power  of  the  Coosa 
River  between  Lock  No.  7  and  Lock  No.  18 
as  shown  on  licensee’s  exhibits  No.  1  and 
No.  2;  and  the  acquisition  of  the  si:ock  of 
said  companies  referred  to  above  \^as  one 
of  a  series  of  transactions  by  which  the  trac¬ 
tion  company  acquired  control  of  tpe  said 
Alabama  companies  which  owned  thp  afore¬ 
said  properties,  rights,  and  franchises  to 
develop  the  water  power  of  the  Coosa  River 
between  the  points  mentioned  in  pursuance 
of  the  general  plan  of  development. 

As  the  assets  of  the  merging  corporations  were 
composed  of  the  lands  here  in  question,  thp  acqui¬ 
sition  of  the  stock  of  those  companies  jnay  be 
viewed  as  the  last  independent  acquisition  of  these 
lands  by  the  Traction  Company  prior  to  the 
merger.  These  companies  had  assembled  tjae  lands 
for  hydroelectric  development,  and  the  shocks -of 
these  companies  having  passed  into  the  hands  of 
the  Traction  Company  prior  to  the  merger  of  1913, 
most  certainly  could  not  have  brought  abput  any 
additional  “ assembly”  value  and  any  additional 
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5  See  Appendix,  p.  96,  “The  Actual  Reasonable  Cost  of  the 
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Commission.” 
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statement  of  the  evidence  before  it,  presents  j  a  good 
summary  : 

The  traction  company  was  formed  in  the 
year  1912  for  the  purpose,  among  other 
things,  of  acquiring  the  shares  of  sjock  of 
the  aforesaid  Alabama  companies  ([five  in 
number)  and,  through  one  or  more  sub¬ 
sidiary  companies,  promoting  the  ijull  de¬ 
velopment  of  the  water  power  of  th^  Coosa 
River  between  Lock  No.  7  and  Lock  j  No.  18 
as  shown  on  licensee’s  exhibits  No.j  1  and 
No.  2;  and  the  acquisition  of  the  stock  of 
said  companies  referred  to  above  \fas  one 
of  a  series  of  transactions  by  which  the  trac¬ 
tion  company  acquired  control  of  the  said 
Alabama  companies  which  owned  thi  afore¬ 
said  properties,  rights,  and  franchises  to 
develop  the  water  power  of  the  Coosh  River 
between  the  points  mentioned  in  pursuance 
of  the  general  plan  of  development. 

As  the  assets  of  the  merging  corporations  were 
composed  of  the  lands  here  in  question,  tbh  acqui- 

i  « 

sition  of  the  stock  of  those  companies  jnay  be 
viewed  as  the  last  independent  acquisition  of  these 
lands  by  the  Traction  Company  prior  to  the 
merger.  These  companies  had  assembled  the  lands 
for  hydroelectric  development,  and  the  stocks -of 
these  companies  having  passed  into  the  hands  of 
the  Traction  Company  prior  to  the  merger  jof  1913, 
most  certainly  could  not  have  brought  abput  any 
additional  “ assembly”  value  and  any  additional 
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value  from  that  source  resulting  from  the  merger 
may  pot  be  considered  as  a  proper  part  of  their 
value  in  measuring  the  reasonable  cost  at  the  time 
of  their  acquisition.  All  of  the  proper  elements  of 
market  value  aifecting  these  lands  at  the  time  of 
the  merger  seemed,  therefore,  already  to  have  at¬ 
tached  to  them  prior  to  their  earlier  acquisition  by 
the  Traction  Company.  There  is  no  suggestion 
in  the  evidence  that  this  value  was  in  any  way  af¬ 
fected  bv  the  mere  interval  of  time  between  this 
acquisition  and  the  merger.  The  merger  itself 
developed  no  new  use  for  them  nor  were  they  placed 
under  any  new  control.  The  Commission  was, 
therefore,  fully  justified  in  refusing  to  accept 
$3,500,000  claimed  by  the  appellant  as  the  actual 
legitiipate  cost  of  acquisition  of  the  lands  in 
question. 

Appellant  in  support  of  its  position  cites  For¬ 
syth  v.  Alabama  City ,  G.  &  A.  Ry.  Co.,  et  al.,  207 
Ala.  488  (93  So.  401),  as  an  authority  for  the  prop¬ 
osition  that  the  court  is  bound  to  accept  the  valua¬ 
tion  placed  upon  the  stock  by  the  directors  of  the 
merging  corporation  as  the  cost  to  the  Alabama 
Power  Company  for  the  assets  acquired  in  the 
merger.  In  that  case,  Forsyth  sued  the  Alabama 
City  Company,  and  others,  to  set  aside  certain  con¬ 
veyances  and  prayed  for  the  appointment  of  a  re¬ 
ceiver.  Forsyth,  a  stockholder  in  the  Alabama 
City  Company  and  Gadsden  Railway  Company, 
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sought  to  have  the  conveyances  of  all  the  piroperty 
of  the  two  companies  set  aside,  on  the  groujnd  that 
the  property  was  not  sold  within  the  meajning  of 
Section  1,  Acts  of  the  Legislature  of  1911,  for  the 
reason  that  the  property  was  exchanged  for  bonds 
and  the  assumption  of  liabilities  by  the  purchaser. 
The  sole  question  involved  was  whether  orj  not  the 
transaction  constituted  a  barter,  or  exchaijge,  or  a 
sale  within  the  meaning  of  the  provision^;  of  the 
statute.  The  lower  court  sustained  demujrrers  to 
the  bill  and  held  that  the  transaction  wis  not  a 
barter  or  exchange,  but  constituted  a  sal^  within 
the  meaning  of  the  provisions  of  the  statute  and 
the  Supreme  Court  affirmed  the  lower  court. 

There  is  no  question  in  issue  before  the  court  in 
the  instant  case  as  to  the  distinction  between  bar¬ 
ter,  or  exchange,  and  sale.  There  is  no  evidence  in 

i 

the  merger  agreement  itself  that  any  of  [the  par¬ 
ties  to  the  agreement  intended  that  a  sale  should 
be  consummated.  Moreover,  the  merger  agree¬ 
ment  itself  clearly  sets  forth  the  intention  of  the 
parties  that  the  constituent  corporations  would 
become  merged  into  the  Alabama  Power  Company 
and  that  no  new  corporation  should  be  formed. 
No  better  evidence  is,  or  could  be  made,  Javailable 
as  to  the  intent  of  the  parties  than  the  ipanner  in 
which  the  intent  is  expressed  in  clear  apd  unam¬ 
biguous  language  as  it  appears  in  th^  merger 
agreement. 
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K.  IN  DETERMINING  THE  COST  OF  LANDS  AND  WATER 
RIGHTS  INVOLVED,  THE  COMMISSION  WAS  BOUND  TO 
ACCEPT  THE  SUMS  ASCERTAINED  TO  HAVE  BEEN  PAID 
BY  THE  APPELLANT  AT  AND  PRIOR  TO  THE  MERGER 
OF  1913 

Appellant’s  claim  of  $3,500,000  as  the  cost  of 
lands,  water  rights,  and  franchises  used  in  the 
project  is  based  on  the  view  that  a  new  Alabama 
Power  Company  was  formed  in  the  merger  of 
1913,  which  acquired  thereby  and  as  of  that  time, 
the  assets  of  the  five  merging  companies.  Appel¬ 
lant  rests  its  claim  upon  two  separate  but  inter¬ 
dependent  contentions,  one  economic  and  the  other 
legal.  The  economic  consideration  moving  the  ap¬ 
pellant  is  based  upon  the  contention  that  the  value 
of  the  lands  represented  the  possible  profits  capi¬ 
talized  in  an  assumed  market  where  the  price  is 
predicated  on  cost  of  steam  generated  power,  as 
contrasted  with  the  cost  of  hydro  power.  That  is, 
appellant  claims  the  right  to  capitalize  such  eco¬ 
nomic  value  inherent  in  the  water  power  site.  A 
discussion  of  this  contention  will  be  found  in  a 
prior  section  of  this  brief  (p.  70). 

Appellant’s  second  contention  is  that  this  value 
fixed  the  cost  of  this  property  to  the  consolidated 
corporation,  represented  by  the  par  value  of  the 
securities  issued  for  such  property,  which  is  bind¬ 
ing  upon  the  Commission  and  the  court. 

Having  determined  that  the  bringing  together 
of  the  five  companies  in  1913  constituted  a  merger 
and  not  a  consolidation,  the  Commission  inter¬ 
preted  the  Federal  Power  Act  as  limiting  appel- 
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lant’s  investment  in  lands,  water  rights,  and  ripa¬ 
rian  rights  to  the  actual  cost  thereof  ito  the 
appellant.  The  lower  court  sustained  botl|  inter¬ 
pretations.  | 

The  appellant  now  claims  that  valuable  riparian 
rights  attached  to  the  land  upon  the  merger,  which 
did  not  exist  prior  thereto,  and  that  the  Commis¬ 
sion,  in  limiting  the  appellant  to  cost,  failedj  to  give 
consideration  to  such  value  in  contravention  of 
Sections  23  and  27  of  the  Federal  Power  [Act. 

Beginning  at  pages  37  and  62  of  its  brief,  the 
appellant  discusses  the  legal  status  of  the  riparian 
rights  of  the  companies  participating  in  the  1913 
merger.  In  claiming  the  value  of  properties  “  ac¬ 
quired”  in  the  1913  merger  (incorrectly  j  termed 
“ consolidation”  by  the  appellant)  the  appellant 
asserts  that  it  may  well  be  that  the  proper  pleasure 
of  investment  under  the  Federal  Power  Act  under 
these  circumstances  is  the  fair  value  of  the  prop- 
ertv  at  the  time  of  the  issuance  of  the  license  be- 
cause  the  riparian  rights  of  the  Alabamd  Power 
Company  were  vested  long  prior  to  the  passage  of 
that  Act  (brief  p.  37).  j 

It  supports  this  contention  with  citations  to 
many  cases  in  which  the  rights  of  States  ajnd  ripa¬ 
rian  owners  are  clearly  recognized,  although  sub¬ 
ject  to  the  paramount  authority  of  Congress. 

The  Federal  Power  Act  offers  the  onlV  means 
outside  of  a  special  act  of  Congress  by  wpich  pri¬ 
vate  interests  may  render  effective  any  Stajfce  rights 
acquired  for  obstructing  a  navigable  waterway  by 
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a  power  dam.  The  Alabama  Power  Company  had 
sought  a  special  act  of  Congress  to  build  a  dam 
across  the  Coosa  River  in  the  place  selected  for 
Lock  No.  18,  about  IV2  miles  above  the  citv  of 
Wetumpka.  President  Taft,  however,  in  a  veto 
message  dated  August  24,  1912  (S.  Doc.  No.  949, 
62d  Congress,  Second  Session)  returned  the  bill  to 
the  Senate  without  his  approval  because  it  did  not 
provide  those  safeguards  which  he  deemed  neces¬ 
sary  for  the  protection  of  the  Federal  interests  in 
development  by  this  private  power  company  of 
public  resources. 

It  has  long  been  settled  that  the  United  States 
in  condemning  private  power  facilities  on  navi- 

1 

gable  waters  when  Federal  navigation  improve¬ 
ments  are  undertaken  need  not  pay  for  any  water 
rights  derived  from  a  State,  the  power  of  the  Fed¬ 
eral  Government  being  paramount  to  State  author¬ 
ity.  United  States  v.  Chandler-D unbar  Water 

•j 

Power  Co.,  229  U.  S.  53. 

In  granting  its  consent  to  the  obstruction  of 
navigable  waters,  Congress  may  impose  conditions 
upon  the  licensee  such  as  are  contained  within  the 
Federal  Power  Act  and  particularly  those  condi¬ 
tions  which  limit  payment  in  the  future  to  reim¬ 
bursement  of  those  sums  actually  expended,  rather 
than  a  fictitious  fair  value.  Appellant  also  refers 
to  the  first  paragraph  of  Section  23  of  the  Federal 
Power  Act,  under  which  rights  of  way  previously 
^granted  are  recognized,  and  Section  27  which  de- 
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crees  that  the  Act  shall  not  be  construed  as  Effect¬ 
ing  or  intending  to  affect  rights  vested  or  acquired 
under  State  laws. 

Probably  through  inadvertence  the  appellant 
failed  to  quote  on  page  38  of  its  brief  the  statement 
in  the  first  paragraph  of  Section  23  that  any  per¬ 
son,  association,  corporation,  State,  or  municipal¬ 
ity  holding  or  possessing  a  permanent  right  of  way 
previously  granted  may  apply  for  and  receive  a 
license  under  that  section.  The  rights  referred  to 
in  that  paragraph  and  which  are  recognize^  by  a 
license  allowing  the  fair  value  of  the  constructed 
project  rather  than  the  actual  legitimate  original 
cost  to  which  other  licenses  are  limited,  are  I  rights 

i 

granted  under  Federal  authority.  The  section  has 
no  application  to  the  pending  case  because  jthe  li¬ 
cense  herein  was  granted  under  Section  4  |(d)  of 
the  Federal  Water  Power  Act  (now  Sectioij.  4  (e) 
of  the  Federal  Power  Act). 

The  plea  that  the  appellant  had  acquired  certain 
rights  under  State  laws  is  irrelevant  for  it  does  not 
appear  either  in  the  license  or  in  the  federal 
Power  Act  that  the  United  States  either  in  jssuing 
the  license  or  in  reserving  the  right  of  recjapture 
at  the  end  of  the  license  period  is  seeking  to  deprive 
the  appellant  of  any  State  rights  without  payment 
therefor  which  might  otherwise  be  an  asserted 
claim.  Fox  River  Paper  Company  v.  Railroad 
Commission  of  Wisconsin ,  274  U.  S.  651;  17.  S.  v. 
Chandler-Dunbar ,  supra;  Penna.  v.  The  Wheeling- 
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mid  Belmont  Bridge  Company,  59  U.  S.  421;  New 
Jersey  v.  Sargent,  269  U.  S.  328;  Alabama  Power 
Co.  v.  Gulf  Power  Co.,  283  Fed.  606. 

The  riparian  rights  upon  which  the  appellant 
relies  were  acquired  after  Congress  in  the  Acts  of 
1890  and  1899  had  forbidden  the  erection  of  any 
obstruction  in  navigable  waters  and  the  consent 
of  the  State  of  Alabama  was  not  the  only  consent 
required  for  the  lawful  construction  of  this  project. 
Conceding  then,  solely  for  argument,  that  water 
rights  and  riparian  rights  had  been  acquired  under 
State  laws,  the  action  of  the  Commission  in  limit¬ 
ing  the  allowance  to  the  actual  cost  of  such  rights 
is  within  the  terms  of  the  statute,  and  this  stat¬ 
utory  limitation  is  a  constitutional  exercise  of 
congressional  authority. 

L.  WHERE  FINDINGS  OF  THE  COMMISSION  ARE  REASON¬ 
ABLE  AND  SUPPORTED  BY  SUBSTANTIAL  EVIDENCE,  IT 
IS  WELL  SETTLED  THAT  THE  COURT  WILL  NOT 
DISTURB  SUCH  FINDINGS 

It  is  submitted  that  the  Commission  did  not 
reach  its  decision  upon  any  item  in  controversy 
contrary  to  the  undisputed  character  of  the  evi¬ 
dence  !*  *  *  and  wholly  without  support  in 
such  evidence”  and  the  trial  court  so  held  and  sus¬ 
tained  the  Commission.  Each  determination  of 
the  Commission  is  supported  by  ample  evidence, 
reference  to  much  of  which  has  been  made  in  this 
brief.  Such  evidence,  in  fact,  is  voluminous.  This 
same  evidence  is  before  the  court  in  this  case.  It 
it  w^ell  settled  by  the  cases  that  the  court  will  not 
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consider  the  weight  of  the  evidence  nor  the  wjisdom 
of  the  finding  of  the  Commission,  it  being  !  inter¬ 
ested  only  in  the  question  of  substantial  evidence 
and  the  reasonableness  of  the  finding.  New  Eng¬ 
land  Divisions  Case ,  261  U.  S.  184;  Manufacturers 
Railway  Co.  v.  TJ.  8.,  246  U.  S.  457 ;  Skinner  and 
Eddy  Corp.  v.  U.  S .,  249  U.  S.  557 ;  Seaboaird  Air 
Line  R.  R.  Co.  v.  U.  S.,  254  U.  S.  57 ;  I.  C\.  C.  v. 
L.  c£  N.  Ry.  Co.,  227  U.  S.  88;  O’Keefe  v.  1 17.  S., 
240  U.  S.  294.  Chicago  Junctions  Case,  264  U.  S. 
258;  United  States  v.  Abilene  &  So.  Ry.  C jo.,  265 
U.  S.  274;  Brimstone  R.  R.  Co.  v.  U.  S.,  276  U.  S. 
104;  Florida  v.  U.  S .,  282  U.  S.  194;  U nited  \States 
v.  B.  &  0.  Ry.  Co.,  293  U.  S.  454;  Atchison  T.  & 
S.  F.  Ry,  Co.  v.  U.  S .,  295  U.  S.  193. 

Upon  the  record  and  the  law  governing  tpe  pre- 
sumptive  correctness  of  the  Commission’s  opinion, 
it  is  respectfully  submitted  that  the  findings  of  the 
trial  court  should  be  affirmed. 

Oswald  Ryan, 

General  Counsel, 

Dozier  A.  DeVane,  ! 

Solicitor, 

John  R.  Curry, 

Attorney, 

Willard  W.  Gatchell, 

Attorney J 

Attorneys  for  Appellees. 
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IV.  APPENDIX 

A.  Historical  Description  of  the  Corporations 
Consolidated  into  Alabama  Power  Company 
on  July  28, 1913 

(1)  LAY  INTERESTS 

Alabama  Power  Company, 

Alabama  Power  and  Electric  Company. 

The  Alabama  Power  Company  was  organized  on 
December  4,  1906,  by  W.  P.  Lay  and  associates,  of 
Gadsden,  Alabama,  with  a  paid-in  capital  stock  of 
$5,000.  i  The  incorporators  were  all  citizens  of 
Gadsden,  Alabama,  consisting  of  Mr.  Lay,  his  son, 
and  his  counsel,  Mr.  Hood.  From  the  time  of  its 
organization  until  the  merger  in  1913  the  capital 
structure  remained  unchanged  (R.  290).  The 
Alabama  Power  Company  acquired  certain  lands 
on  the  Coosa  River  located  at  sites  known  as  Locks 
12  and  14  for  power  development  (R.  291). 

The  Alabama  Power  and  Electric  Company  was 
organized  by  Mr.  Lay  in  1908.  This  company  also 
had  a  nominal  capital  and  acquired  certain  lands 
for  the  development  of  a  hydroelectric  project  on 
the  Coosa  River  at  a  site  known  as  Lock  7  (R.  289). 

1  (2)  HOHENBERG  INTERESTS 

The  Wetumpka  Power  Company  was  organized 
on  March  20, 1907,  with  a  nominal  capital  of  $6,000 
and  this  company  acquired  lands  on  the  Coosa 
River  at  a  site  known  as  Lock  15  for  the  develop¬ 
ment  of  a  power  project  (R.  289). 

(S6) 
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Messrs.  M.  and  A.  H.  Hohenberg,  all  cjf  M7e- 
tumpka,  Alabama,  seem  to  have  been  the  gloving 
spirit  in  the  organization  of  the  AVetumpka  jPower 
Company  and  the  record  does  not  show  thb  inter¬ 
est  of  Mr.  Lav  and  his  associates  in  this  company 
at  the  time  it  was  taken  over  by  Alabama  Tijaction, 
Light  and  Power  Company,  Ltd.  of  Canada,  but 
that  company  purchased  the  capital  stock  [  of  the 
three  corporations  for  a  lump  sum  consisting  of 
cash  $200,000,  first  mortgage  bonds  $200,000,  and 
12,500  shares  of  common  stock  having  a  pai*  value 
of  $100  per  share,  leaving  to  the  stockholders  of 
the  several  corporations  the  obligation  of  appor¬ 
tioning  the  consideration  paid  which  resulted  in  the 
suit  of  Lay  v.  Holienberg,  200  Ala.  485  (76  So.  427) 
(R.  303-312). 

(3)  HORNE  INTERESTS 

. 

(a)  Alabama  Electric  Company. 

The  Alabama  Electric  Company  was  organized 
in  1908.  Exhibit  A  A  to  the  license  shows  that  this 


company  was  organized  by  Mr.  Lay  and  tljie  same 
associates  that  organized  the  Alabama  Power  Com¬ 
pany,  but  Mr.  Martin  testified  and  Exhibit 
shows  that  this  company  was  organized  by  the 
Horne  interests.  The  company  owned  certain 
lands  on  the  Coosa  River  located  at  a  sitq  known 
as  Lock  18.  Henry  Horne  also  held  in  his  own 
name  a  tract  of  land  known  as  a  part  of  Parcel  9 
which  is  the  site  of  the  Mitchell  Dam  devel  opment 
(R.  187-290). 

(4)  S.  Z.  AND  R.  A.  MITCHELL  INTERESTS  :  (ELECTRIC  BOND 

AND  SHARE  CORPORATION) 

. 

The  Alabama  Power  and  Development  Cbmpany 
was  organized  in  1907  by  S.  Z.  and  R.  A.  Mitchell, 


i 


88 


of  the  Electric  Bond  and  Share  Corporation.  This 
company  shortly  thereafter  began  the  development 
of  water  power  projects  on  Chocolocco  Creek  and 
on  Little  River,  a  tributarv  of  Coosa  River.  This 

/  V 

company  also  owned  steam  plants  and  was  engaged 
in  the  production  and  distribution  of  electric 
energy  (R.  291). 

1  (5)  JAMES  MITCHELL  INTERESTS 

In  the  fall  of  1911,  Mr.  J ames  Mitchell,  of  Mas¬ 
sachusetts,  representing  northern  and  English  cap¬ 
ital,  attempted  to  bring  together  under  one  control 
all  the  properties  owned  by  each  of  the  foregoing 
interests.  For  this  purpose  he  organized  the  Ala¬ 
bama  Traction,  Power  and  Light  Company,  Ltd., 
of  Canada,  and  in  1912  acquired  all  of  the  stock  of 
the  several  corporations  named  above.  The  stock 
of  these  several  corporations  was  held  by  the  Trac¬ 
tion  Company  until  the  merger  of  these  companies 
into  the  Alabama  Power  Company  on  July  29, 1913 
(R.  165,188,235). 

The  record  shows  that  all  the  property  involved 
in  appellant  7s  claim  for  the  $3,500,000  was  acquired 
by  the  Alabama  Power  Company  prior  to  the 
merger  except  Parcel  214,  which  was  owned  by  the 
Alabama  Power  and  Electric  Company  (R.  168). 

The  original  plan  for  power  development  along 
this  section  of  the  Coosa  River  contemplated  four 
dams  at  Locks  Nos.  12,  14,  15,  and  18.  Another 
potential  site  was  situated  between  Locks  14  and 
15  and  this  site  is  now  the  Mitchell  Dam  site.  It 
was  decided  that  three  higher  dams  than  the  four 
originally  planned  would  be  more  feasible,  the 
three  dams  to  be  located  at  Lock  No.  18,  Lock  No. 
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12,  and  the  third  at  Mitchell  Dam  site  between 
Locks  Nos.  14  and  15.  The  present  Mitchell  Dam 
floods  out  the  site  at  Lock  No.  14  and  the  dam  at 
Lock  No.  18  known  as  the  Jordan  Dam  (also 
owned  by  appellant)  floods  out  the  site  of  Lock 
No.  15. 

As  a  first  step  in  this  development  the  Traction 
Company  in  1913  merged  all  its  holdings  consist¬ 
ing  of  the  five  corporations  into  one  corporation. 
The  assets  of  the  other  four  corporations  were 
merged  with  those  of  the  Alabama  Power  Com¬ 
pany.  The  Traction  Company  as  the  holder  of  all 
the  common  stock  of  all  the  companies  involved 
exchanged  the  assets  of  the  other  four  corpora¬ 
tions  for  common  stock  of  the  Alabama  Power 
Company.  In  fixing  the  ratio  at  which  tljre  five 
companies  should  be  merged,  the  director^  made 
sundry  computations  of  the  comparative  values  of 
the  assets  of  the  companies,  and  agreeing  that  the 
total  outstanding  stock  at  par  of  the  various  cor¬ 
porations  did  not  represent  an  adequate  capitaliza¬ 
tion  of  the  assets,  decided  that  the  stock  outstand¬ 
ing  against  the  holdings  of  the  Alabama  [Power 
Company  be  increased  to  70,000  share^,  that 
Wetumpka  holdings  be  exchanged  for  7,500  Shares, 
Alabama  Electric  20,000  shares,  Alabama  ^Power 
and  Electric  250  shares,  and  Alabama  Power  De¬ 
velopment  Company  2,000  shares  of  Alabama 
Power  Company  stock.  The  70,000  shares  issued 
and  exchanged  for  the  old  shares  outstanding  of 
the  Alabama  Power  Company  represented  that 
company’s  interest  in  the  dam  sites  at  Lochs  Nos. 
14  and  15  and  at  Mitchell  Dam.  Mitchell  Dam 
flooded  out  Lock  No.  14.  The  head  and  power 
available  at  Lock  No.  12  at  Mitchell  Dam  being 
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practically  the  same  the  Alabama  Power  Company 
allocated  the  70,000  shares  equally  between  the  two 
dam  sites.  The  35,000  shares  of  $3,500,000  par 
value  was  thus  set  up  by  the  Alabama  Power  Com¬ 
pany  as  the  cost  of  the  Mitchell  Dam  site  and  is  the 
item  in  controversy  (R.  145,  et  seq .). 

Appellant  contended  that  the  Alabama  Power 
Company  came  into  being  as  a  new  corporation  in 
1913  as  a  result  of  the  merger;  that  the  dam  site 
and  water  rights  now  developed  at  Mitchell  Dam 
were  acquired  by  the  Alabama  Power  Company  in 
the  me'rger  of  1913;  that  the  cost  to  the  Alabama 
Power  Company  was  the  par  value  of  the  stock 
issued  for  the  dam  site  and  water  rights,  and  that 
the  par  value  of  the  stock — $3,500,000 — determines 
the  cost  to  the  appellant  of  the  land  in  question 
(Appellant’s  Brief,  p.  26,  et  seq.). 

The  laws  of  Alabama  give  an  option  to  merging 
companies  to  decide  whether  one  of  them  should 
absorb  the  others  and  continue  in  existence  or  all 
of  them  dissolve  and  a  new  corporation  be  formed 
(Alabama  Code  Sec.  3502-3503,  Appellant’s  Brief 
p.  68).  The  merger  agreement  in  which  the  appel¬ 
lant  claims  its  origin  distinctly  specified  that  the 
other  merging  corporations  should  be  merged  into 
the  Alabama  Power  Company  “hereinafter  called 
the  consolidated  corporation  but  which  shall  not  be 
a  new  corporation”,  and  in  Article  VIII  of  the 
Agreement  it  is  stated  that  (R.  104)  : 

It  is  the  intention,  purpose,  and  agree¬ 
ment  of  the  parties  that  the  Alabama  Power 
Company  shall  be  and  is  hereby  continued 
1  in  existence  as  the  consolidated  corporation, 
and  that  a  new  corporation  shall  not  he 
formed  by  this  agreement,  and  that  the  ex- 
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istence  of  the  consolidated  corporation  shall 
be  perpetual.  (Italics  supplied.) 

Despite  this  clear  statement  of  the  intention  of  the 
parties  to  the  merger  agreement,  the  appellanjt  bids 
us  disregard  the  continuity  of  corporate  existence 
of  the  Alabama  Power  Company.  ! 

But  even  if  it  were  true  that  the  Alabama  l^ower 
Company  became  a  new  corporation  in  19^3  the 
other  contentions  of  the  appellant  do  not  jaeces- 
sarilv  follow.  In  the  merger  agreement  the  Ala¬ 
bama  Power  Company  was  allotted  for  its  [assets 
70,000  shares  of  stock  at  a  par  of  $100.00  in  ex¬ 
change  for  the  old  capital  stock  of  $5,000,  such 
exchange  being  at  a  ratio  of  1,400  to  1  and  its 
apportioned  half  of  the  70,000  shares  against  the 
assets  at  the  Mitchell  Dam  site.  It  is  axibmatic 
and  beyond  dispute  that  shares  of  stock  in  a  cor¬ 
poration  represent  the  owner’s  proportionate 
claim  to  the  assets  of  the  corporation  and  tljat  the 
value  of  such  stock  is  measured  by  the  value  I  of  the 
proportion  of  the  assets  to  which  they  attac^.  The 
assets  obtain  no  value  from  the  amount  printed  on 
the  face  of  certificates  of  ownership.  The ! write¬ 
up  of  face  value  of  the  stock  fourteen  hiindred 
times  in  no  way  affected  the  value  or  costs  I  of  the 
assets.  It  is  true  that  the  original  capitalization 
of  $5,000  did  not  represent  the  value  of  thej  assets 
any  more  than  did  the  figure  of  $7,000,000.  In 
either  case  the  true  value  of  the  stock  must  of 
necessity  be  governed  by  the  value  of  the  assets 
which  the  stock  represented.  Barring  legislative 
restrictions,  the  company  could  have  placed  any 
conceivable  figure  on  its  certificates  or  might  have 
issued  no  par  stock. 

94762— 3G - 7 
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The  appellant  contended  before  the  Commission 
that  the  legislative  requirements  of  Alabama  in 
1913  so  affected  the  situation  as  to  foreclose  all 
inquiry  into  the  cost  of  the  assets  acquired  for  the 
stock  issued.  The  Alabama  Constitution,  in  ac¬ 
cord  with  constitutional  or  legislative  provisions  in 
practically  all  States,  provides  that : 

No  corporation  shall  issue  stocks  or  bonds 
except  for  money,  labor  done,  or  property 
actually  received;  and  all  fictitious  increase 
of  stock  or  indebtedness  shall  be  void. 
(Alabama  Constitution  1901;  Sec.  234.) 

It  is  contended  that  the  directors,  with  great  care 
to  comply  with  this  provision  of  the  Constitution, 
exercised  their  judgment  to  the  best  of  their  ability 
and,  basing  their  decision  upon  engineering  esti¬ 
mates  and  computations,  found  the  value  of  the 
assets  to  be  equal  at  least  to  the  par  value  of  the 
stock  issued  and  that  it  is  a  presumption  that  the 
directors  and  stockholders  complied  with  the  law. 
Therefore  the  par  value  of  the  stock  issued  in  1913 
to  the  Traction  Company  and  allocated  against  the 
Mitchell  Dam  site,  represents  the  value  of  those 
assets  as  then  found.  The  sum  of  $3,500,000,  it  is 
contended,  was  the  cost  to  the  appellant  which 
should  be  allowed  as  a  part  of  the  actual  legitimate 
original  cost  of  Mitchell  Dam  under  the  Federal 
Power  Act. 

However,  this  contention  involves  a  series  of  as¬ 
sumptions  which  are  not  tenable.  The  appellant, 
in  claiming  that  the  issue  of  $3,500,000  in  par  value 
of  stock  for  the  land  in  question  was  not  only  valid 
but  also  the  actual  measure  of  the  value  of  the 
land,  presumes  more  for  the  constitutional  clause 
than  is  justified  imder  decisions  of  the  Supreme 
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Court  of  the  United  States.  In  Memphis  and  Lit¬ 
tle  Rock  Railroad  v.  Dow,  120  U.  S.  287,  the  court 
had  before  it  a  clause  in  the  Arkansas  Constitu¬ 
tion  identical  with  that  of  Alabama.  That  case 
involved  the  reorganization  of  the  railroad  by  a 
sale  of  the  assets  of  the  old  company  to  a  new  cor¬ 
poration  organized  by  the  bondholders  of  tjhe  old 
corporation,  who  took  the  securities  of  the  new 
comi>any  in  satisfaction  of  their  claims.  Thp  facts 
as  admitted  on  demurrer  were  that  $1,300^000  in 
stock  and  $2,600,000  in  bonds  had  been  issued  for 
property  worth  at  the  time  not  more  than  $1,300,- 
000.  In  contesting  the  validity  of  the  bonds,  it  was 
alleged  that  the  vendors  of  the  railroad  pro  perties 
were  fully  compensated  for  their  interests  by  tak¬ 
ing  to  themselves  the  entire  capital  stock,  and  that 
the  bonds  had  been  issued  for  no  consideration.  In 
answering  this  contention  the  court  said  (p.  298). 

i 

We  do  not  concur  in  this  view  of  the 
case.  It  does  not,  we  think,  rest  upon  a 
sound  interpretation  of  the  State  Consti¬ 
tution.  The  prohibition  against  the  issuing 
of  stocks  or  bonds,  except  for  money  or 
property  actually  received  or  laboij  done, 
and  against  the  fictitious  increase  of  s|fcock  or 
indebtedness,  was  pretended  to  protect 
stockholders  against  spoliation,  and  to 
guard  the  public  against  securities  thit  were 
absolutely  worthless.  *  *  *  “The  object 
was,  doubtless,  to  prevent  reckless  ^nd  un¬ 
scrupulous  speculators,  under  the  gfiise  or 
pretense  of  building  a  railroad  or  of  accom¬ 
plishing  some  other  legitimate  corporate 
purpose,  from  fraudulently  issuing  and  put¬ 
ting  upon  the  market  bonds  and  stocks  that 
do  not  and  are  not  intended  to  represent 
money  or  property  of  any  kind,  either  in 
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possession  or  expectancy,  the  stocks  or  bonds 
in  such  case  being  entirely  fictitious.  *  *  *” 
Recurring  to  the  language  employed  in  the 
Arkansas  Constitution,  we  are  of  the 
opinion  that  it  does  not  necessarily  indicate 
a  purpose  to  make  the  validity  of  every  issue 
of  stock  or  bonds  by  a  private  corporation 
depend  upon  the  inquiry  whether  the  money, 
property,  or  labor  actually  received  therefor 
was  of  equal  value  in  the  market  with  the 
stock  or  bonds  so  issued.  It  is  not  clear 
from  the  words  used  that  the  framers  of  that 
instrument  intended  to  restrict  private  cor¬ 
porations — at  least  when  acting  with  the  ap¬ 
proval  of  their  stockholders — in  the  ex¬ 
change  of  their  stock  for  money,  property, 
or  labor,  upon  such  terms  as  they  deem 
proper;  provided,  always,  the  transaction  is 
a  real  one  based  upon  a  present  considera¬ 
tion,  and  having  reference  to  legitimate 
corporate  purposes,  and  is  not  a  mere  device 
to  evade  the  law  and  accomplish  that  which 
is  forbidden.  *  *  *  The  beneficial 
owners  of  such  interests  had  the  right  to 
fix  the  terms  upon  which  they  would  sur¬ 
render  those  interests  to  the  corporation  of 
which  they  were  to  be  the  sole  stockholders. 
*  *  *  All  that  was  done  was  to  reor¬ 
ganize  the  Little  Rock  &  Memphis  Railroad 
Company  upon  the  same  basis,  substantially, 
as  to  capital  stock  and  bonded  indebtedness, 
as  existed  in  respect  to  these  properties, 
rights  and  privileges,  before  the  adoption  of 
the  State  Constitution,  and  while  they  were 
held  and  controlled  by  the  companies  which 
preceded  the  appellant  in  the  ownership. 


The  foregoing  interpretation  placed  upon  the 
Arkansas  Constitution,  identical  with  that  of  Ala¬ 
bama,  has  been  consistently  followed  by  the  Federal 
courts  in  other  cases.  Injured  stockholders  or 
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creditors  have  been  heard,  but  in  the  absence  of 
clear  evidence  of  fraud  the  courts  have  not  sub¬ 
stituted  their  judgment  for  that  of  the  directors 
as  to  the  validity  of  the  exchange  of  securities  for 
property.  Cf.  Northern  Trust  Company  |v.  Co¬ 
lumbia  Straw-Paper  Co .,  75  Fed.  936;  Dickerman 
v.  Northern  Trust  Company ,  176  U.  S.  181;  En¬ 
right  v.  Ileckscher,  240  Fed.  863;  New  Castle 
Northern  Railway  Co.  v.  Simpson ,  21  Fed.  533; 
Calivada  Colonization  Company  v.  Hays ,  119  Fed. 
202;  In  Re  Manufacturers’  Box  &  Lumber  Com¬ 
pany,  251  Fed.  957.  And  in  no  case  has  the  con¬ 
stitutional  clause  in  question  been  interpreted  to 
mean  that  the  value  of  the  property  must  be  equiva¬ 
lent  to  the  par  value  of  the  securities  issued.  In 
fact,  in  Altenberg  v.  Grant ,  85  Fed.  345,  j  a  ease 
involving  the  Kentucky  Constitution,  Judgd  Taft, 
later  Chief  Justice,  pointed  out  that  the  Kentucky 
Constitution  specifically  required  that  the  jnarket 
value  of  property  be  equal  to  the  par  valud  of  the 
stock  issued  in  payment  for  it,  and  distinguished 
the  case  from  those  involving  clauses  such  |as  that 
in  Alabama  where  under  the  decision  of  tljie  Dow 
case  it  was  not  necessary.  Moreover,  this  interpre¬ 
tation  has  been  given  specifically  to  the  Alabama 
Constitution  by  the  Federal  courts — Grant  v.  East 
&  West  Railroad  Co.,  54  Fed.  569 — and  there  is 
nothing  in  the  State  court  decisions  to  indicate  any 
holdings  to  the  contrary;  see  Elyton  Land  Co.,  v. 
Birmingham  Ware  House  Co .,  92  Ala.  407  (9  So. 
129) ;  Colt  v.  North  Carolina  Gold  Amalgamating 
Co.,  119  U.  S.  343.  Moreover,  in  recent  yeqrs  Ala¬ 
bama,  along  with  other  States,  has  found  it  neces¬ 
sary  to  prohibit  any  stock  issue  by  a  utility  until 
it  is  approved  by  the  designated  State  comimission 
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to  prevent  overcapitalization  or  watering  of  capital 
stock  (Ala.  Code  1923,  Sec.  9744). 

It  is  needless  perhaps  to  point  out  that  the  Fed¬ 
eral  Power  Commission  did  not  question  the  issu¬ 
ance  of  35,000  shares  of  common  stock  for  the 
assets  of  Alabama  Power  Company,  but  it  is  clear 
both  in  law  and  in  fact  that  the  par  value  of  the 
stock  issued  is  not  the  measure  of  value  or  cost  of 
the  lands  at  Mitchell  Dam  to  the  Alabama  Power 
Company,  even  though  we  assume  it  acquired  the 
lands  at  the  time  of  the  merger  in  1913.  However, 
such  an  assumption  is  wholly  unwarranted  in  the 
light  of  the  facts  surrounding  the  merger. 

B.  THE  ACTUAL  REASONABLE  COST  OF  THE  MITCHELL 

PROJECT  LANDS  INVOLVED  AS  DETERMINED  BY  THE 

COMMISSION 

Appellant  stood  upon  the  claim  made  in  its  cost 
statement  for  the  lands  in  question  and  did  not, 
upon  its  own  account,  offer  any  other  testimony 
as  to  the  cost  or  value  of  these  lands  at  the  time  of 
acquisition.  Appellant  did,  however,  enter  into 
certain  stipulations  with  the  Solicitor  with  refer¬ 
ence  to  the  cost  of  the  lands,  and  the  amount  al¬ 
lowed  by  the  Commission  is  based  upon  these  stip¬ 
ulations.  The  lands  involved  consist  of  Parcels  3, 
6,  81,  and  214,  located  at  the  Lock  No.  14  site,  and 
Parcel  9,  located  at  the  site  of  the  Mitchell  Dam. 

The  Alabama  Power  Company  had  acquired, 
prior  to  the  merger  of  1913,  Parcels  3,  6,  and  81 
located  at  the  Lock  No.  14  site  and  Parcel  9  located 
at  the  site  of  the  Mitchell  Dam.  The  Alabama 
Power  &  Electric  Company  had  acquired  Parcel 
No.  214  at  the  Lock  14  site  and  this  parcel  was 
deeded  to  the  Alabama  Power  Company  for  a 
nominal  consideration  at  the  time  of  the  merger. 
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In  determining  the  actual  reasonable  cost  |of  the 
lands  involved,  the  Commission  held  that  the  Ala¬ 
bama  Power  Company  was  entitled  to  include  no 
more  than  the  cost  to  it  of  the  lands  acquired  by  it 
prior  to  the  merger,  and  as  to  the  lands  acquired 
through  the  merger,  the  Commission  allowed  the 
cost  thereof  at  the  time  of  the  merger  as  stimulated 
upon  the  record.  The  result  of  the  Commission’s 
findings  may  be  summarized  as  follows : 

(1)  Parcels  3,  6,  and  SI _ $8,  612.  07 

(2)  Parcel  0  (except  Horne  tract) _ ,5,785.00 

(3)  Parcel  9  (Horne  Tract) - 38,  SSI.  27 

(4)  Parcel  214 _ [22,856.75 


Total _  76,135.09 


The  record  fully  supports  this  action  of  the  Com¬ 
mission  as  we  shall  now  endeavor  to  point  opt.  We 
shall  first  consider  the  evidence  as  to  the  (cost  of 
the  lands  acquired  by  the  Alabama  Powei*  Com¬ 
pany  prior  to  the  merger  of  1913. 

Parcels  3,  6,  and  81  were  a  part  of  the  lands  con¬ 
stituting  the  site  at  Lock  No.  14.  It  was  [agreed 
by  stipulation  between  the  Solicitor  of  thfe  Com¬ 
mission  and  the  counsel  for  the  licensee  before  the 
Commission  that  the  deeds  to  these  parcels  stated 
the  true  condition  with  the  exception  of  two  deeds 
from  W.  P.  Lay  and  wife,  and  that  the  cost!  to  Lay 
was  unknown  (R.  236).  The  actual  consideration 
expressed  in  the  deeds  under  the  stipulation 
amounted  to  $6,043.  Lay  owned  the  stock  of  the 
Alabama  Power  Company  when  these  parcels  were 


acquired.  When  he  sold  this  stock  to  the  Tjraction 
Company  he  agreed  to  convey  the  two  parcels  held 
in  his  name  to  the  Alabama  Power  Company  with¬ 
out  further  consideration  than  the  amount  paid  for 
his  stock.  In  the  absence  of  any  other  evidence  as 
to  its  cost,  the  cost  of  the  lands  conveyed  by  the 
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two  deeds  from  Lav  and  wife  was  computed  upon 
a  comparative  basis  as  to  acreage  and  considera¬ 
tion  recited  in  the  other  deeds  and  resulted  in  a 
cost  of  $2,669.07.  The  latter  figure,  together  with 
the  true  consideration  expressed  in  the  other  deeds, 
amounted  to  $8,612.07. 

The  tracts  of  land  owned  by  the  Alabama  Power 
Company  at  the  site  of  the  Mitchell  dam  constitut¬ 
ing  a  part  of  Parcel  9  were  acquired  by  it  from  pri¬ 
vate  parties  as  follows : 

1.  From  Jackson  et  al.,  by  deed  of  May  5,  1913,  for  an  actual 

consideration  of  (R.  356.  Ex.  13) _  $4ST>.00 

2.  From  Jackson  et  al.,  by  deed  of  May  5.  1913,  for  an  actual 

consideration  of  (R.  356,  Ex.  12) _  5,000.00 

3.  From  McEwen  et  al.,  by  deed  of  August  30,  1920,  for  an 

actual  consideration  of  (R.  356,  Ex.  11) _  300.00 

5,  7S5.  00 

Appellant  does  not  deny  that  the  Alabama  Power 
Company  paid  the  amount  stated  above  for  the 
land  in  question,  its  contention  being  that  the  pur¬ 
chase  price  is  not  controlling. 

Tract  214  was  acquired  by  the  Alabama  Power  & 
Electric  Company,  together  with  a  larger  area  lo¬ 
cated  at  Lock  12,  for  $4,200.  The  acreage  contained 
in  Parcel  214  represented  23.7  per  cent  of  the  total 
acreage  acquired  at  the  time  and  apportioning  the 
total  consideration  on  the  basis  of  acreage  acquired 
represents  a  cost  of  $995.40.  In  the  merger  of  the 
several  corporations  with  the  Alabama  Power 
Company,  250  shares  of  stock  of  this  company  of  a 
par  value  of  $100  per  share  were  issued  for  all  the 
assets  of  the  Alabama  Power  &  Electric  Company. 
The  assets  acquired  by  this  merger  included  not 
only  Parcel  214  comprising  35.42  acres  of  land  but 
149.17  acres  located  at  Lock  12  and  other  assets  not 
shown  bv  the  record  in  this  case. 
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In  determining  a  proper  allowance  for  tljie  cost 
of  Parcel  214,  the  Commission  disregarded  both 
the  cost  at  the  time  of  acquisition  by  the  Alabama 
Power  &  Electric  Company,  included  in  the  $4,200 
paid  for  this  and  other  parcels,  and  the  value  of 
the  stock  issued  by  the  Alabama  Power  Coinpany 
for  the  assets  of  said  company  at  the  time  of  the 
merger,  and  based  its  determination  upon  tile  con¬ 
sideration  paid  by  the  Traction  Company  for  the 
stock  of  this  company  at  the  time  of  its  acquisition 
by  the  Traction  Company. 

It  was  stipulated  in  the  record  that  the  amount 
paid  in  cash  plus  the  securities  of  the  Traction 
Company  exchanged  for  the  stock  of  the  three  com¬ 
panies  purchased  in  1912  was  worth  at  their  then 
market  values  $882,500,  and  of  this  total  the  Lock 
14  properties  represented  one-fourth  of  $220,625 
(R.  235-236).  Parcel  214  represents  6.2  pirn  cent 
in  acres  of  the  total  property  acquired  jn  this 
transaction  at  Lock  14  and  this  percentagej  of  the 
total  price  paid  would  make  this  parcel  co^t  $13,- 
678.75.  However,  a  computation  of  the  original 
cost  to  the  acquiring  companies  of  the  properties 
located  at  Lock  14  adopted  by  the  Commission  in 
its  opinion  shows  that  Parcel  214  cost  10.36  per 
cent  of  the  total  cost  of  the  Lock  14  properties  to 
the  premerger  companies  ($9,607.42),  and  Instead 
of  using  the  6.2  per  cent  representing  the  acreage 
relationship,  the  Commission  adopted  the  higher 
percentage  and  took  10.36  per  cent  of  the  $320,625, 
amounting  to  $22,856.75,  as  the  actual  reasonable 
cost  of  the  acquisition  of  Parcel  214  by  the  licensee. 

As  previously  shown,  it  was  stipulated  on  the 
record  that  all  of  parcel  9  except  the  Home  in¬ 
terest  was  acquired  by  the  Alabama  Powel*  Com- 
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pany  for  $5,785.  In  the  transaction  with  Horne 
the  Traction  Company  purchased  certain  of  his 
holdings  for  an  amount  stipulated  to  be  $116,- 
643.80,  one-third  of  which  was  applicable  to  his 
interest  in  Parcel  9  amounting  to  $38,881.27  (R. 
236-237).  ■  The  Commission  allowed  the  full 
amount. 

The  evidence  of  record  in  the  case  at  bar  as 
reviewed  in  connection  with  the  actual  reasonable 
cost  of  land,  is  not  only  substantial  but  is  ample  in 
every  respect  to  support  the  findings  of  the  Com¬ 
mission.  While  appellant  contends  that  no  evi¬ 
dence  \Vas  introduced  other  than  that  submitted  by 
it,  it  shbuld  be  noted  by  the  Court,  as  hereinbefore 
more  specifically  referred  to,  that  the  stipulations 
entered  into  between  the  Solicitor  for  the  Commis¬ 
sion  and  counsel  for  appellant  represented  very 
important  evidence  before  the  Commission,  and  the 
findings  indicate  clearly  that  the  stipulations  per¬ 
formed  an  important  function  in  the  determination 
made  by  the  Commission.  Appellant  would  have 
the  Court  disregard  the  effect  of  stipulations  made 
before  and  adopted  by  the  Commission,  in  its  alle¬ 
gation  that  no  evidence  was  introduced  other  than 
that  submitted  by  the  appellant. 
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